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PREFACE TO THE FIFTH EDITION. 


In preparing this edition the whole of the text has been care- 
fully reconsidered, with reference to later decisions. The most 
important of these is the ruling of the Pri^^ Council, which 
establishes that under the Mitakshara law the holder of an 
impartible Zemindary possesses absolute powers of alienation, 
which cannot be controlled by his sons. The same tribunal 
has also enlarged and explained its former decisions in refer- 
ence to the liability of sons for the debts of their father. 

I have again to thank my publishers, Messrs. Hioginbotham 
& Co., for the great care with which they have passed the 
sheets through the press. To save trouble to those who con- 
sult the work I have added a list of cases bearing on the 
subjects discussed ; which have appeared while the edition 
was passing through the press. 


JOHN D. MAYNE. 


October , 1892. 



PREFACE TO THE THIRD EDITION. 


Since the publication of the last edition of this work, many new 
materials for the study of Hindu law have been placed within 
the reach .of those, who, like myself, are unable to examine the 
authorities in their original Sanskrit. Professor Max Miiller^s 
Series of the Sacred Books of the East has given us transla- 
tions of the entire texts of Apastamba, G autama, and Vishnu, by 
Dr. Biihler and Dr. Jolly. Mr. Narayen Mandlik has supplied 
us with a translation of the whole of Yajnavalkya, and a new 
rendering of the Mayukha ; while the Sarasvati Vilasa and the 
Viramitrodaya have been rendered accessible by the labours of 
Mr. Foulkes and of Golapchandra Sarkar. 

Judging from an examination of these works, I doubt 
whether we need expect to receive much more light upon the 
existing Hindu law from the works of the purely legal writers. 
They seem to me merely to reproduce with slavish fidelity the 
same texts of the ancient writers, and then to criticise them, as 
if they were algebraic formulas, without any attempt to show 
what relation, if any, they have to the actual facts of life. 
When, for instance, so modern a work as the Viramitrodaya 
gravely discusses marriages between persons of different castes, 
or the twelve species of sons, it is impossible to imagine that 
the author is talking of anything which really existed in his 
time. Yet he dilates upon all these distinctions with as much 
apparent faith in their value, as would be exhibited by an 
English Lawyer in expounding the peculiarities of a bill of 
exchange. From the extracts given by Mr. Narayen Mandlik, 
I imagine that the modem writers of Western India are more 
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willing to recognise realities and those of Bengal and Benares. 
Probably^ much that is useful and interesting might be found 
(amid an infinity of rubbish) in the works on ceremonial law. 
But what we really want is that well informed Natives of India 
should take a law book in their hands, and tell us frankly, under 
each head, how much of the written text is actually recognised 
and practised as the rule of every-day life. The great value of 
Mr. Narayen Mandlik^s work consists in the extent to which he 
has adopted this course. His forthcoming work will be looked 
for with the greatest interest by every student of Hindu Law, 

I feel a natural timidity in entering upon the region of 
volcanic controversy which has sprung up around the works of 
Mr. J. H. Nelson. It seems a pity that^amid so much with 
which every one must agree, there should be so much more with 
which no one can agree. When* he denies that Manu, Yaj- 
navalkya, and the Mitakshara form the recognised guides of 
Dravidian, or even of Sudra life, one is willing to accept the 
statement. But when he goes on to assert that Manu, Yaj- 
navalkya, and the Mitakshara are themselves without authority 
among Sanskrit lawyers, or have authority only among obscure 
and limited sects, one is tempted to ask what possible amount 
of evidence he would consider sufficient to establish the con- 
trary ? Can Mr. Nelson put his finger upon any single law 
book subsequent to the probable dates of Manu and Yajnaval- 
kya in which those sages are not referred to, not only with 
respect and reverence, but with absolute submission ? If the 
Mitakshara is a work of no authority, how does it happen that 
every pundit in every part of India except Bengal invariably 
cites Vijnanesvara in support of his opinion ? Mr. Nelson^s 
grotesque suggestion that the Mitakshara dates from the 1 7th 
or 18th century is dismissed by M, Barth , one of the greatest 
of living Sanskrit scholars, with the summary remark ; — Every 
Orientalist who has read Colebrooke will answer, that if that 
admirable inquirer had found nothing better to write about 

* Revue Critique, 1882, p. 166 ; the article contaius a thorough examiuation of 
Mr. Nelson’s views, and seems to me to be a model of acute, candid, and courteous 
criticism. 
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the Mitakshara, he would not have written a line upon the 
subject/^ His proposal that every law suit should commence 
with an exhaustive enquiry as to the legal usages^ if any, by 
which the respective parties considered they were bound, is a 
sly stroke of humdur which cannot be too much admired. 
Coming from an opponent it might have been considered 
malicious. I fancy that Mr. Nelson, as a Judge, would be the 
first to resist the application of his own proposal. 

An unusual number of important decisions have been 
recorded since the publication of the last edition, and it will 
be seen that several portions of this work have been re- 
written in consequence. The law as to the liability of a son 
for his father’s debtis, and as to the father’s power of dealing 
with family property to liquidate such debts, seems at last to 
be settling down into an intelligible, if not a very satisfactory, 
shape. The controversies arising out of the text of the 
Mitakshara defining stridhanum appear also to be quieted by 
direct decision, and the conflicting view of woman’s rights 
taken by the Bombay High Court has at last been restricted and 
defined, and made to rest upon inveterate usage, rather than 
upon written law. A single decision of the Privy Council has 
established the heritable right of female Sapindas in Bombay, 
and recognised the all-important principle, that succession 
under the Mitakshara law is based upon propinquity, and not 
upon degrees of religious merit. 


iNNEB Temple, 

January y 1888. 


JOHN D. MAYNE. 



PREFACE. 


I HAVE endeavoured in this Work to show, not only what the 
Hindu Law is, but how it came to be what^ it is. Probably 
many of my professional readers ma}’' think that the latter part 
of the enquiry is only a waste of time and trouble, and that in 
pursuing* it I have added to the bulk of the volume without 
increasing its utility. It might be sufficient to say, that I have 
aimed at writing a book which should be something different 
from a mere practitioner's manual. 

Hindu Law has the oldest pedigree of any known system of 
jurisprudence, and even now it shows no signs of decrepitude. 
At this day it governs races of men, extending from Cashmere 
to Cfl pe Comorin, who agree in nothing else except their submis- 
sion to it. No time or trouble can be wasted, which is spent 
in investigating the origin and development of such a system, 
and the causes of its influence. I cannot but indulge a hope, 
that the very parts of this Work which seem of least value to 
a practising lawyer, may be read with interest by some who 
never intend to enter a Court. I also hope that the same 
discussions which appear to have only an antiquarian and 
theoretical interest, may be found of real service, if not to the 
counsel who has to win a case, at all events to the judge who 
has to decide it. 

The great difficulty which meets a judge is to choose between 
the conflicting texts which can be presented to him on almost 
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©very question. This difficulty is constantly increased by the 
labours of those scholars who are yearly opening up fresh sources 
of information. The works which they have made accessible 
are, naturally, the works of the very early writers, who had 
passed into oblivion because the substance of their teaching 
was embodied in more modern treatises. Many of these early 
texts are in conflict with each other, and still more are in con- 
flict with the general body of law as it has been administered 
in our Courts. 

An opinion seems to be growing up that we have been going 
all wrong ; that we have been mistaken in taking the law from 
its more recent interpreters, and that our only safe course is 
to revert to aniSquity, and, wherever it may be necessary, to 
correct the Mitakshara or theDayaBhaga by Maiiu, Cautama, 
or Vasishtha. Such a view omits to notice that some of these 
authors are perhaps two thousand years old, and that even the 
East does change, though slowly. The real task of the lawyer 
is not to reconcile these contradictions, which is impossible, but 
to account for them. He will best help a Judge who is pressed, 
for instance, by a text which forbids a partition, or which makes 
a father the absolute despot of his family, by showing him that 
these texts were once literally true, but that the state of society 
in which they were true has long since passed away. This has 
been done to a considerable extent by Dr. Mayr in his most 
valuable work. Das Indische Erhrecht, He seems, however, 
not to have been acquainted with the writers of the Bengal 
school, and of course had no knowledge of the developments 
which the law has received through nearly a century of Judicial 
decisions. I have tried to follow in the course marked out by 
him, and by Sir H. S. Maine in his well-known writings. It 
would be presumption to hope that I have don© so with com- 
plete, or even with any considerable success. But I hop© the 
attempt may lead the way to criticism, which will end in the 
discovery of truth. 

i 

Another, and completely different current of opinion, is that 

^ 'vrho think that Hindu Law, as represented in the 

* • 
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Sanskrit writings, has little application to any but Brahmans, 
or those who accept the ministrations of Brahmans, and that it 
has no bearing upon the life of the inferior castes, and of 
the non- Ary an races. This view has been put forward by 
Mr. Nelson in his View of the Hindu Law as administered by 
the Madras High Court. In much that he says I thoroughly 
agree with him. 1 quite agree with him in thinking that 
rules, founded on the religious doctrines of Brahmanism, 
cannot be properly applied to tribes who have never received 
those doctrines, merely upon evidence that they are contain- 
ed in a Sanskrit law-book. But it seems to mo that the in- 
fluence of Brahmanism upon even the Sanskrit writers has 
been greatly exaggerated, and that those parts of the Sanskrit 
law which are of any practical importance are mainly based 
upon usage, which in substance, though not in detail, is com- 
mon both to Aryan and non- Ary an tribes. Much of the present 
Work is devoted to the elucidation of this view. 1 also think 
that he has under-estimated the influence which the Sanskrit 
law has exercised, in moulding to its own model the somewhat 
similar usages even of non- Ary an races. This influence has 
been exercised throughout the whole of Southern India during 
the present century by means of our Courts and Pandits, by 
Vakils, and ofticials, both judicial and revenue, almost all of 
whom till very lately were Brahmans. 

That the Dravidian races have any conscious belief that 
they are following the Mitakshara, I do not at all suppose. 
Nor has an Englishman any conscious belief that his life is 
guided by Lord Coke and Lord Mansfield. But it is quite 
possible that these races may be trying unconsciously to 
follow the course of life which is adopted by the most respect- 
able, the most intellectual, and the best educated among their 
neighbours. The result would be exactly the same as if they 
studied the Mitakshara for themselves. That this really is 
the case is an opinion which I arrived at, after fifteen years^ 
acquaintance with the litigation of every part of the Madras 
Presidency. Even in Malabar I have witnessed continued 
efforts on the part of the natives to cast off their own customs 
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and to *doal witli their property by partition, alienation, and 
devise, as if it were governed by the ordinary Hindu Law. 
These efforts Avere constantly successful in the provincial 
Courts, but were invariably foiled on appeal to the Sudder 
Court at Madras, the objection being frequently taken for the 
first time by an English barrister. It so happened that dur- 
ing the whole time of this silent revolt the Judder Court 
possessed one or more Judges, who were thoroughly acquainted 
with Malabar customs, and by whom cases from that district 
were invariably heard. Had the Court been without such 
special experience, the process would probably have gone on 
with such rapidity, that by this time every Malabar tarivad 
would have been broken up. The revolt would have been a 
revolution. c 

A third class of opinioir is that of the common-sense English- 
man, whose views are very ably represented by Mr. Cunning- 
ham — now a Judge of the Bengal High Court — in the preface 
to his recent Digest of Hindu Law.^^ He appears to look 
upon the entire law with a mixture of wonder and pity. He 
is amused at the absurdity of the rule which forbids an orphan 
to be adopted. He is shocked at finding that a man's great- 
grandson is his immediate heir, while the son of that great- 
grandson is a very remote heir, and his own sister is hardly an 
heir at all. He thinks everything would be set right by a short 
and simple code, which would please everybody, and upon the 
meaning of which the Judges are not expected to differ. These 
of course are questions for the legislator, not for the lawyer. I 
have attempted to offer materials for the discussion by showing 
how the rules in question originated, and how much would have 
to be removed if they were altered. The age of miracles has 
passed, and 1 hardly expect to see a code of Hindu Law which 
shall satisfy the trader and the agriculturist, the Punjabi and 
the Bengali, the pandits of Benares and Bamaiswaram, of 
Umritsur and of Poona. But I can easily imagine a very 
beautiful and specious code, which should produce much more 
dissatisfaction and expense than the law as at pressent admin* 
istered. 
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I cannot conclude without expressing my painful conscious- 
ness of the disadvantage under which I have laboured from my 
ignorance of Sanskrit. This has made me completely depend- 
ent on translated works. A really satisfactory treatise on 
Hindu Law would require its author to be equally learned as a 
lawyer and an Orientalist. Such a work could have been pro- 
duced by Mr. Colebrooke, or by the editors of the Bombay 
Digest, if the Government had not restricted the scope of 
their labours. Hitherto, unfortunately, those who have pos- 
sessed the necessary qualifications have wanted either the 
inclination or the time. The lawyers have not been Orientalists, 
and the Orientalists have not been lawyers. For the correc- 
tion of the many mistakes into which my ignorance has led 
me, 1 can only most cordially say , — HJxoriafe aliqiiin nostris ex 
ossihuis ultor, 

• JOHN D. MAYNE. 

Innek Templi:, 

Juhji 187S. 
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HINDU LAW AND USAGE 


CHAPTER I. 

ON TUB NATURE AND ORIGIN OF HINDU LAW. 

§ 1. Until very lately, writers upon Hindu Law have as- Authority 
Burned, not only that it was recorded exclusively in the Sans- 
krit texts of the early sages, and the commentaries upon 
them, but that those sages were the actual originators and| 
founders of that law. The earliest work which attracted* 
European attention was that which is known as the Insti- 
tutes of Manu. People talk of this as the legislation of 
Manu ; as if it was something which came into force on a 
particular day, like the Indian Penal Code, and which 
derived all its authority from being promulgated by him. 

Even those who are aware that it never had any legislative 
authority, and that it only described what its author be- 
lieved to be, or wished to be, the law, seem to imagine that 
those rules which govern civil rights among Hindus, and 
which we roughly speak of as Hindu law, are solely of 
Brahmanical origin. They admit that conflicting customs 
exist, and must be respected. But these are looked on as 
local violations of a law which is of general obligation, and 
which ought to be universally observed ; as something to 
be checked and put down, if possible, and to be apologised 
for, if the existence of the usage is proved beyond dispute. 

§ 2. On the other hand, those who derived their know- not univei 
ledge of law not from books, but from acquaintance with 
Hindus in their own homes, did not admit that the Brahma- 
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nical law had any such universal sway. Mr. Ellis, speaking 
of Southern India, says : The law of the Smritis, unless 

under various modifications, has never been the law of the 
Tamil and cognate nations^^ (a). The same opinion is stated 
in equally strong terms by Dr. Burnell and by Mr. Nelson 
in recent works (6). And Sir H. S. Maine, writing with 
special reference to the North-West of India, says ; The 
conclusion arrived at by the persons who seem to me of 
highest authority is, first, that the codified law — Manu and 
his glossators — embraced originally a much smaller body of 
usage than had been imagined, and, next, that the customary 
rules, reduced to writing, have been very greatly altered by 
Brahmanical expositors, constantly in spirit, sometimes in 
tenor. Indian law may be in fact aflBrmed to consist of a 
very great number of local bodies of usage, and of one set of 
customs reduced to writing, pretending to a diviner authority 
than the rest, exercising consequently a great influence over 
them, and tending, if not checked, to absorb them. You 
must not understand that these bodies of custom are funda- 
mentally distinct. They are all marked by the same general 
features, but there are considerable differences of detail” (c). 

§ 3. I believe that even those who hold to their full extent 
the opinions stated by Mr. Ellis and Mr. Nelson, would 
admit that the earliest Sanskrit writings evidence a state 
of law which, allowing for the lapse of time, is the natural 
antecedent of that which now exists. Also, that the later 
commentators describe a state of things, which, in its gen- 
eral features, though not in all its details, corresponds fairly 
enough with the broad facts of Hindu life ; for instance, in 
reference to the condition of the undivided family, the order 
of inheritance, the practice of adoption, and the like. The 
proof of the latter assertion seems to me to be ample. As 

(ii) 2 Sira. H. L. 168. See tbe fntwabs of the pandits, indenm v. Rama* 
aawmy, 13 M. 1. A. 149, 8. C. 8 B. L. B. 1 ; 8. C. 18 8ntb. (P. 0.1 41. 

(0) intr4>daction to the Daya-Vibha^ 18; Varadarajah, 7i Nelson's TIew 
of Hinda Law, Preface and enap. i ; Nelson's Scientific Btndy of Hinda Law. 
( 1881 .) • 

(c) Village Commnnities, 63. 
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regards Western India^ we have a body of customs, which 
cover the whole surface of domestic law, laboriously ascer- 
tained by local inquiry, and recorded by Mr. Steele ; whilst 
many of the most important decisions in Borrodaile^s Reports 
were also passed upon the testimony of living witnesses. 
As regards the North-West Provinces and the Punjab, we 
have similar evidence of the existing usages of Hindus 
proper, Jains, Jats, and Sikhs, in the decisions of the 
Courts of those provinces. As regards other parts of India 
the evidence is much more scanty. But it is a matter of 
every-day experience, that where there exists a local usage 
opposed to the recognised law-books, it is unhesitatingly 
set up, and readily accepted. As for instance, the exclu- 
sion of women from inheritance in Sholapur, and the 
practice of divorce and second marriages of females among 
the Maravers in Southern India. No attempt has ever 
been made to administer the law of the Mitakshara to the 
castes which follow the Marumakatayem law in Malabar, 
and the Alya Santana law in Canara, because it was per- 
fectly well known that their usages were distinct. Else- 
where that law is administered by native Judges, with the 
assistance of native pleaders, to native suitors, who seek 
for and accept it. If this law was not substantially in 
accordance with popular feeling, it seems inconceivable 
that those who are most interested in disclosing the fact, 
should unite in a conspiracy to conceal it. That there is 
such an accordance appears to me to be borne out by the 
remarkable similarity of this law to the usages of the Tamil 
inhabitants of the north of Ceylon, as stated in the Thesa- 
waleme (d). But the question remains, whether these 
usages are of Brahmanical, or of local, origin ? Whether 
the flavour of Brahmanism which pervades them is a matter 
of substance, or of accident ? Where usage and Brah- 
manism differ, which is the more ancient of the two ? 

§ 4. It is evident that this question is one of the greatest 
practical importance, and is one which a judge must fre- 

(d) See as to this work, post, § 42. 
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quently, though perhaps unconsciously, answer, before he 
can decide a case. For instance, it is quite certain that 
religious efficacy is the test of succession according to 
Brahmanical principles. If, then, one of two rival claim- 
ants appears to be preferable in every respect except that 
of religious efficacy, the judge will have to determine, 
whether the system which he is administering is based on 
Brahmanical principles at all. So as regards adoption. 
A Brahman tests its necessity and its validity, solely by 
religious motives. If an adoption is made with an utter 
absence of religious necessity or motive, a judge would 
[have to decide whether religion was an essential element in 
:he transaction or not. 

§ 5. My vifew is, that Hindu law is based upon immemo- 
customs, which existed prior to and independent of 
Brahmanism. That When the Aryans penetrated into India, 
they found there a number of usages either the same asy^or 
not wholly unlike, their own. That they accepted these, 
with or without modifications, rejecting only those which 
were incapable of being assimilated, such as polyandry, in- 
cestuous marriages, and the like. That the latter lived on 
a merely local life, while the former became incorporated 
among the customs of the ruling race. That when Brahma- 
nism arose, and the Brahman writers turned their attention 
to law, they at first simply stated the facts as they found 
them, without attaching to them any religious significance. 
That the religious element subsequently grew up, and en- 
twined itself with legal conceptions, and then distorted them 
in three ways. First j by attributing a pious purpose to acts 
of a purely secular nature. Secondly, by clogging those 
acts with rules and restrictions, suitable to the assumed 
pious purpose. And, Thirdly, by gradually altering the 
customs themselves, so as to further the special objects of 
religion, or policy, favoured by Brahmanism. 

§ 6. I think it is impossible to imagine that any body of 
usage could have obtained general acceptance throughout 
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India^ merely because it was inculcated by Brahman writers, 
or even because it was held by the Aryan tribes. In 
Southern India, at all events, it seems clear that neither 
Aryans nor Brahmans ever settled in sufficient numbers to 
produce any such result (e). We know the tenacity with 
which Eastern races cling to their customs, unaffected by 
the example of those who live near them. We have no 
reason to suppose that the Aryans in India ever attempted 
to force their usages upon the conquered races, or that they 
could have succeeded in doing so, if they had tried. The 
Brahman treatises themselves negative any such idea. 
There is not an atom of dogmatism, or controversy, among 
the old Sutra writers. They appear to be simply recording 
the usages they observed, and occasionally stojp to remark 
that the practices of some districts, or the opinions of other 
persons are different (/). The greater part of Mann is ex- 
clusively addressed to Brahmans, but he takes pains to point 
out that the laws and customs of districts, classes, and even 
of families ought to be observed (ff). Example and in- 
fluence, coupled with the general progress of society, have 
largely modified ancient usages ; but a wholesale substitu- 
tion of one set of usages for another appears to me to be 
equally opposed to philosophy and to facts. 

§ 7. The most distinctive features of the Hindu law are 
the undivided family system, the order of succession, and 
the practice of adoption. The two latter are at present 
thoroughly saturated with Brahmanism. Its influence upon 
the family has only been exerted for the purpose of break- 
ing it up. But in all cases, I think it will be satisfactorily 
shown, that Brahmanism has had nothing whatever to do 
with the early history of those branches of the law ; that 


(e) See Hant.er*8 Orisaa, i. 241-266; Nelson’s View, chaps, i. & ii. ; Madara 
Hanoal, Pt. II*> p 11, I’fc. III., chap. ii. 

(/) MA ApaBt.,ii. vi. 14, § 6-9 ; Gant., xxviii. § 26, 40. Dr. Jolly, referring to 
the differences of doctrine amon|; the Sutra writers, says ** It is hardly possible 
to trace this diversity of doctnne to another cause than the difference of 
popular usage subsisting between the divers times and countries in which the 
existii^ Dharmasutras h^l originated.” (Jolly, § 40.) 

(p) oeeposft § 40; see M. MUUer, A. S. L. 60. 
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these existed independently of Brahmanism^ or even of 
Aryanism ; and that where the religious element has entered 
into^ and remodelled them^ the change in this direction has 
been absolutely modern. This view will be developed at 
length in the course of the present work. It will be suf- 
ficient here briefly to indicate the nature of the argument. 

§ 8. The Joint Family is only one phase of that tendency 
to hold property in community, which, it is now proved, 
was once the ordinary mode of tenure. The attention of 
scholars was first drawn to this point by the Sclavonian 
Village Communities. But it is now placed beyond doubt 
that joint ownership of a similar character is not limited to 
Sclavonian, or even to Aryan, races, but is to be found in 
every part of the world where men have once settled down 
to an agricultural life (h ) . In India such a corporate system 
is universally found/ either in the shape of Village Com- 
munities, or of the simple Joint Family. So far from the 
system owing its origin to Brahmanism, or even to Aryanism, 
its most striking instances are found precisely in those pro- 
vinces where the Brahman and Aryan influence was weakest. 
As regards the Village Communities, the Punjab and the 
adjoining districts are the region in which alone they 
flourish in their primitive vigour. This is the tract which 
the Aryans must have first traversed on entering India. 
Yet it seems to have been there that Brahmanism most 
completely failed to take root. Dr. Muir cites various pass- 
ages from the Mahahharata which establish this. The in- 
habitants ^‘who dwell between the five rivers which are 
associated with the Sindhu (Indus) as the sixth,^^ are de- 
scribed as ‘Hhoso impure Bahikaa, who are outcasts from 
righteousness.'^ Let no Arya dwell there even for two 
days. Inhere dwell degraded Brahmans, contemporary with 
Prajapati. They have no Veda, no Vedic ceremony, nor 
any sacrifice." There a Bahika, bom a Brahman, becomes 
afterwards a Kshatriya, a Vaiciya, or a Sudra, and even- 
tually a barber. And again the barber becomes a Brah- 


(h) 8«e Laveleye Propri^t^, and Sir H. S. Maine*! Worki, pasiim. 
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maoi. And once again the Brahman there is bom a slave. 

One Brahman alone is bom in a family. The other brothers 
act as they will without restraint^^ (i). And they retain 
this character to the present day, as we shall see that with 
them the religious element has never entered into their 
secular law. Next to the Punjab the strongest traces of 
the Village Community are found among the Dravidian 
races of the South. Similarly as regards the Joint Family. 

It still flourishes in its purest form, not only undivided but 
indivisible, among the polyandrous castes of Malabar and 
Canara, over whom Brahmanism has never attempted to 
cast even the hem of its garment. Next to them, probably, 
the strictest survival of the undivided family is to be found 
in Northern Ceylon, among the Tamil emigrants from the 
South of India. It is only when the family system begins 
to break up that we can trace the influence of Brahmanism, 
and then the break up proceeds in the direct ratio of that 
influence (fe). 

§ 9. The case of inheritance is even more strongly in Law of 
favour of the same view. The principle that the right of *‘"*^^* 
inheritance, according to Hindu law, is wholly regulated with 
reference to the spiritual benefits to be conferred on the 
deceased proprietor,^^ has been laid down on the highest 
judicial authority as an article of the legal creed, which is 
universally true, and which it would be heresy to doubt. 

It is strictly and absolutely true in Bengal. It is not so 
elsewhere (Z). Among the Hindus of the Punjab, the order 
of succession is determined by custom, and not by spiritual 
considerations (w), Q'hroughout the Presidency of Bom- 
bay, numerous relations, and especially females, inherit, to 
whom no ingenuity can ascribe the slightest religious merit. 
According to the Mitakshara, consanguinity in the male 
line is the test of heirship, not religious merit. All those 

(%) Mnir, 8. T.. ii. 482. 

ik) See pohft obap. vii., § 237. 

(1) This was long since pointed ont by Professor Wilson. See bis Works, t. 

14. 8ir H. B. Maine Las also had the hardihood t-o hint, a disbelief of the doc- 
trine. Villa^ Communities, 53. 

(ffi) Punjab Customs, 11. Punjab Customary law, ii. 100-142. 
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who follow its authority accept agnates to the fourteenth 
degree, whose religious efficacy is infinitesimal, in prefer- 
ence to cognates, such as a sister^s son, whose capacity 
for offering sacrifices ranks very high. The doctrine that 
heirs are to be placed in the direct order of their spiritual 
merit, was announced for the first time by Jimuta Vahana, 
and has been expanded by his successors. But it rendered 
necessary a complete remodelling of the order of succession. 
Cognates are now shuffied in among the agnates, instead 
of coming after them ; and the very definition of cognates , 
is altered, so as to exclude those who are actually named 
as such by the Mitakshara. The result is a system, whose 
essence is Brahmanism, and whose logic is faultless, but 
which is no ^ore the system of early India, or of the rest 
of India, than the English Statute of Distributions (n). In 
Bengal the inheritapce follows the duty of offering sacri- 
fices. Elsewhere the duty follows the inheritance. 

§ 10. The law of adoption has been even more success- 
fully appropriated by the Brahmans, and in this instance 
they have almost succeeded in blotting out all trace of a 
usage existing previous to their own. 'J’here can be no 
doubt that among those Aryan races who have practised 
ancestor-worship, the existence of a son to offer up the 
religious rites has always been a matter of primary import- 
ance. Where no natural-bom son exists, a substituted son 
takes his place. This naturally leads to the practice of 
adoption. But apart from all religious considerations, the 
advantages of having a son to assist a father in his life, to 
protect him in his old age, and to step into his property 
after his death, would be equally felt, and are equally felt, 
by other races. We know that the Sudras practised adop- 
tion, for even the Brahmanical writers provide special rules 
for their case. The inhabitants of the Punjab and North- 
West Provinces, whether Hindus proper, Jains, Jats, Sikhs, 
or even Muhammedans, practise adoption, without religious 
rites, or the slightest reference to religious purposes. The 


(n) As to the whole of thi8» soe chap. xvi. $ 459, €t eeq. 
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flame may be said of the Tamils in Ceylon. Even the Brah- 
manical works admit that the celebration of the name, and 
the perpetuation of the lineage, were suflS.cient reasons for 
affiliation, without reference to the rescue of the adopter's 
soul from Hell. In fact some of the very earliest instances 
mentioned are of the adoption of daughters. This latter 
practice is followed to the present day by the Bheels, cer- 
tainly from no motives of piety, and by the Tamils of Cey- 
lon. There can, I think, be no doubt that if the Aryans 
brought the habit of adoption with them into India, they 
also found it there already ; and that the non- Ary an races, 
at all events, derive it from their own immemorial usage, 
and not from Brahmanical invention. There seems, also, 
every reason to believe, that even among the Aryan Hindus 
the importance now ascribed to adoption is comparatively 
recent.* Little is to be found on the* subject in the works 
of any but the most modern writers, and the majority of 
the ancient authors rank the adopted son very low among 
the subsidiary sons. The series of elaborate rules, which 
now limit the choice of a boy, are all the offspring of a me- 
taphor ; that he must be the reflection of a son. These rules 
may be appropriate enough to a system which requires the 
fiction of actual sonship for the proper performance of reli- 
gious rites ; but they have no bearing whatever upon affili- 
ation, which has not this object in view, and, as we shall find, 
they are disregarded in many parts of India where the 
practice of adoption is strongly rooted. Yet the Brahmans 
have created the belief, that every adoption is intended to 
rescue the soul of a progenitor from Put, and that it must 
be judged of solely by its tendency to do so. And our tri- 
bunals gravely weigh the amount of religious conviction 
present to the minds of persons, not one of whom probably 
connects the idea of religion with the act of adoption, more 
than with that of procreation (o). 


(o) Manu gives a preference to the eldest son, on the ground that he alone 
has been begotten from ti sense of duty, ix. § 106, 107. See this subject dis- 
Qqwed at length, post, oh. v. § 92—95. * 
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^ ^ right in the above views, it would follow 

law. that races who are Hindu by name, or even Hindu by reli- 

gion (p), are not necessarily governed by any of the written 
treatises on law, which are founded upon, and developed 
from, the Smritia. Their usages may be very similar, but 
may be based on principles so difEerent as to make the 
developments wholly inapplicable. Possibly all Brahmans, 
however doubtful their pedigree, may be precluded, by a 
sort of estoppel, from denying the authority of the Brahma- 
nical writings which are current in their district (q). But 
there can be no pretence for any such estoppel with regard 
to persons who are not only not Brahmans, but not Aryans. 
In one instance, a very learned judge, after discussing a 
question of inheritance among Tamil litigants, on the most 
technical principles of Sanskrit law, wound up his judgment 
by saying, I must Jbe allowed to add that I feel the gro- 
tesque absurdity of applying to these Maravers the doctrine 
of Hindu Law. It would be just as reasonable to give them 
the benefit of the Feudal Law of real property. At this late 
day it is however impossible to act upon one^s consciousness 
of the absurdity^^ (r). I must own I cannot see the impos- 
sibility. In Northern and Western India, the Courts have 
never considered themselves bound to apply these principles 
to sects who did not profess submission to the Smritia. In 
the case of the Jains, for instance, research has established 
that their usages, while closely resembling those of ortho- 
dox Hinduism, diverge exactly where they might be expect- 
ed to do, from being based on secular, and not on religious, 
principles (^?). The Bengal Court, as. might be anticipated, 
is less tolerant of heresy. But it is certainly rather start- 
ling to find it assumed as a matter of course that the natives 
of Assam, the rudest of our provinces, are governed by the 
Hindu law as modified by Jimuta Vahana (^). It would be 

(p) Many of the Di-avidian races, who are called Hindus, are worshippers of 
snakes and devils, and are as indifferent to Vishnu tiud Siva as are the inhabit- 
ants of Whitechapel. 

(g) See Qopalayyan v. ft^hupatiayyanf 7 Mad. H. G. 265. 

(r) Holloway^ J., Muttu Yizia v« Vorasinga, 6 Mad. H. 0. 841. 

l s) Post, § 44. 

l t) Deepo Delia v. Gobindo Del, 16 Sntb., 42 ; S. C. 11 B. I^. R. 181. 
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curious to inquire whether there was any reason whatever 
for this belief, except the fact that appeals lay to the High 
Court of Bengal. It is a singular and suggestive circum- 
stance that the Oriya chieftains of Orissa and Gktnjam, who 
are identical in origin, language and religion, are supposed 
to follow different systems of law ; the system ascribed to 
each being precisely that which is most familiar to the 
Courts to which they are judicially subject {u) 

§ 12. On the other hand^ while I think that Brahmani- Bralimamsmliaa 
cal law has been principally founded on non-Brahmanical iwsifa, 

customs, so I have little doubt that those customs have been 
largely modified and supplemented by that law. Where 
two sets of usage, not wholly reconcilable, are found side 
by side, that which claims a divine origin has a great ad- 
vantage in the struggle for existence over the other (v). 

Further, a more highly developed system of law has always 
a tendency to supplant one which is less developed. A very 
little law satisfies the wants of rude communities. As they 
advance in civilization, and new causes of dispute arise, 
they feel the necessity for new rules. If they have none of 
their own, they naturally borrow from their neighbours. 

Where evidence of custom is being given, it is not uncom- 
mon to find a native saying, We observe our own rules. 

In a case where there is no rule we ask the pundits.^^ Of 
course the pundit, with much complacency, produces from 
his Shasters an answer which solves the difficulty. This is 
first adopted on his authority, and then becomes an accre- 
tion to the body of village usage. This process would, of 
course, be aided by the influence which the Brahmans always 
carry with them, by means of their intellectual superi- 
ority. Dr. J oily points out that a large number of law Com- 
mentaries and Digests have been written either by Indian 


(u) See as to Orissa, note to Bishenpirea v. Soogunda^ I S. D. 87 (49, 51). 
Bat in a case reported by Mr. MocNa^hten from Orissa, iu 1818, the fatwah 
was certainly given according to Mitaksbara law. 2 W. MacN. 806. As to 
Gkkujaxn, see Bughunadhcb v. Brozo BishorOf 8 1. A. 154 ; S.C. 1 Mad. 69$ 8.0* 
85 Snth., 291. 

(«) See Maine’s Vill. Com. 52« 



IJATUBh AND OBIGIN OP HINDU LAW. 


[dliap. 1 



Kings and Prime Ministers themselves, or under their 
auspices and by their order (Jolly, Sect. 27), The Hindu 
Judges were also Brahmans. Both writers and judges 
would naturally tinge native usages with their own views, 
and supplement them by their own doctrines. The change 
must have gone on with great rapidity during the last cen- 
tury, when so many disputes were referred to the decision 
of our Courts, and settled in those Courts solely in accord- 
ance with the opinions of the pundits (w) . 

Praotioal infer. § 13. The practical result of this discussion, so far as it 

01106 B* « j. ^ 

may turn out to be well founded, seems to be — First, that 
we should be very careful before we apply all the so-called 
Hindu Law to all the so-called Hindus. Secondly, that in 
considering the applicability of that law, we should not be 
too strongly influenced by an undoubted similarity of usage. 
Thirdly, that we should be prepared to find that rules, such 
as rules of inheritance, adoption, and the like, may have 
been accepted from the Brahmans by classes of persons who 
never accepted the principles, or motives, from which these 
rules originally sprung; and, therefore, lastly, that we 
should not rashly infer that a usage which leads to neces- 
sary developments, when practised by Brahmans, will lead 
to the same developments when practised by alien races. 
It will not do so, unless they have adopted the principle as 
well as the practice. Without both, the usage is merely a 
branch severed from the trunk. The sap is wanting, which 
can alone produce growth {x ) . 


(w) See posif § 38. 

ix) For a full discussion as to the cases in which Hindu law is made the rule 
of decision in the Courts of British India, see W. & B. (3i’d ed.) 1 — 7. ^ Where a 
person faiils to establish that he confi>rm8 to any religion which carries with it 
any special form of law, his rights will be dealt with according to ** justice, 
equity and good couscieuce.” Raj Bahadur v. Bishen Dyal^ 4 All, 848. 



CHAPTER II. 


THE SOURCES OF HINDU DAW. 

1. The SmritiSi § 15. 3. Schools of Law, § 33. 

2. The Commentators, § 25. 4. Judicial Deeisione, § 38. 

§ 14, I PROPOSE in this chapter to examine the sources 
of Hindu Law, so far as they are to be found in the writings 
of the early Sanskrit sages and their commentators. A 
general reference to the accessible authorities on*this branch 
of the subject is given below (a). I have not thought it 
necessary to give special references, unless where the state- 
ment in the text was still a matter of controversy ; nor have 
I attempted to make a show of learning, which I do not 
possess, by referring at length to the works of Hindu writers 
of whom I know nothing but their names. Under this branch 
of the subject I shall offer some observations upon those 
differences of opinion which are generally spoken of as con- 
stituting various schools of law.^' I shall conclude by 
making some remarks upon the influence which our judicial 
system has exercised upon the natural development of Hindu 
Law. The important subject of Custom will be reserved 
for the next chapter. 

§ 15. I. The Smritis. — ^The great diflBlculty which meets us 


(a) See M. MUller’s Ancient Sanskrit Literature; Dr. Biikler’s Introduction 
to the Digest of Hindu Law by West and Buhler ; Colebrooke’s Prefaces to the 
Daya Bhaga and the Digest, and bis note, 1 Stra. H. L. 815 ; the Preface to 
Sir Thomas Strange’s Hindu Law ; Dr. Burnell’s Prefaces to his ti*an8lation8 
of the Daya Vibhaga and Varadrajah, and the introduction to the first volume 
of Morley’s Digest : Stenzler’s Preface to his ti'anslation of Vajnavalkya ; Dr. 
Jolly’s Preface to Narada ; Mayr. Ii>d. Brbrecht, 1— -10, where the conclusions 
of Professor M. Muller and Dr. Buhler are adopted ; Professor Monier Williams* 
Indian Wisdom. N. Mandlik. Introduction and Appendix I. Dr. Bfihler’s 
Introductions to i^astomba and Gautama, Yasishtna and Baudhayana, and 
Manu : Dr. Jolly’s Introduction to Yishnu. Sacred Books of the Bast, Yols. II, 
VII, XIY and XXY, B, Sarradhikari, § 4; JoUy, § 2 and 8, 
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SOUEOES OP HINDU LAW. Chap. 11, 

in the study of Hindu Law, is to ascertain the date to which 
any particular statements should be referred. Chronology 
has absolutely no existence among Hindu writers. They 
deal in a vast, general, way with cycles of fabulous length, 
which, of course, have no relation to anything real. It is 
impossible to ascertain when the earliest sages lived, or 
whether they ever lived. Most of the recorded names are 
probably purely mythical. Tradition is of no value when 
it has a fable for its source. Names of indefinite antiquity 
are assumed by comparatively recent writers, or editors, or 
collectors, of texts. Even when we can ascertain the 
sequence of certain works, it is unsafe to assume that any 
statement of law represented an existing fact. To a Hindu 
writer every sacred text is equally true. Maxims which 
have long since ceased to correspond with actual life are 
reproduced, either without comment, or with a non-natural 
interpretation. Extinct usages are detailed without a sug- 
gestion that they are extinct, from an idea that it is sacrile- 
gious to omit anything that has once found a place in Holy 
Writ. In short we have exactly the same difficulty in deal- 
ing with our materials as a palaeontologist would find, if all 
the archaic organisms which he compares had been dis- 
covered, not reposing in their successive strata, but jum- 
bled together in a museum. 

§ 1 6. The two great categories of primeval authority are 
the Sruti and the Smriti. Somewhere in the order of pre- 
cedence either in between the Srutis and the SmritiSy or 
more probably after them, come the Puranas, which, accord- 
ing to Oolebrooke, are reckoned as a supplement to the 
Scripture, and as such constitute a fifth Veda^^ (6). The 
Sruti is that which was seen or perceived, in a revelation, 
and includes the four Vedas. The Smriti is the recollec- 
tion handed down by the Eishis, or sages of antiquity (c). 
The former is of divine, the latter of human, origin. Where 
the two conflict, if such a conflict is conceivable, the latter 


(b) pgr Mahmoodt J., Ganga Bahai t. Lelthran Singh, 9 All., p. 269. 

(c) Masu, ii. S 9, 10 $ W* A B. 26. 
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must give away. Practically, however, the Sruti has little, 
or no, legal value. It contains no statements of law, as such, 
though its statements of facts are occasionally referred to 8.8 
conclusive evidence of a legal usage. Rules, as distinct from 
instances, of conduct are for the first time embodied in the 
Smriti. The Sinntif again, are found on examination to fall 
under two heads, viz., works written in prose, or in prose and 
verse mixed, and works written wholly in verse. The latter 
class of writings, being fuller and clearer, are generally 
meant when the term Smriti is used, but it properly in- 
cludes both classes. To Professor Max Muller we owe the 
important generalisation, that the former, as a rule, are 
older than the latter. His views may be summarised as 
follows {d) . 

§ 17. The first duty of a Brahmap was to study the Sutrat. 
Vedas. These were orally transmitted for many ages be- 
fore they were committed to writing, and orally taught, as 
they are even at the present time (e). Naturally many 
various versions of the same Veda arose, and sects, or 
schools, were formed, headed by distinguished teachers 
who taught from these various versions. To facilitate their 
teaching they framed Sutras or strings of rules, chiefly in 
prose, which formed rather a memoria technica by which 
the substance of the oral lessons might be recalled, than a 
regular treatise on the subject. Every department of the 
Vedas had its own Sutras. Those which related to the 
rules of practical life, or law, were known as the Dharma- 
Sutras, and these last again were as varied as the sects, or 
Char anas, from which they originated, and bore the names 
of the teachers by whom they were actually composed, or 
whose views they were supposed to embody. Thus the 
Dharma- Sutras which bear the name of Apastamba, Baud- 
hayana, Gautama and the like, contain the substance of the 
rules of law imparted in the Charanas which recognized 

(d) See his letter to Mr. Morley, 1 M . Big. Introd. 196 : A. 8. Lit., pp. 125 — 
1 M,. 280 .» 77 ; W.4B.81. 

Ce; See as to the iutrodeotioo of writing, A. 8. lit. 497 1 Ind. Wisdom, 859. 
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tHoBe teacHers as their heads^ or which had adopted those 
names. Works of this class are known to have existed 
more than two hundred years before our era. Professor 
Max Muller places the Sutra period roughly as ranging 
from B.c. 600-200. But the composition of these works 
may have continued longer^ and it cannot be asserted of 
any particular Sutra now in existence that it is of the age 
above specified. 

§ 18. The Dharma-Sutras which bear thenames of Gau- 
tama, Baudhayana, Apastamba, Vasishtha and Vishnu have 
been translated, the last named by Dr. Jolly and the others 
by Dr. Buhler (/). As to their relative antiquity Gautama 
is the oldest of all, being quoted by Baudhayana who ranks 
next in or Jer of time. He belonged to the school of the 
Sama Veda. His use of the word Yavana, a term applied 
in very early Indian parlance to the Greeks, has been 
supposed to mark his period as not earlier than 300 b.c. 
The word, however, appears to have had other applications, 
and Dr. Buhler considers that it would be unsafe to found 
any opinion upon its use. At present nothing else is known 
by which the date of Gautama can be even approximately 
fixed (g ) . N ext in point of time is Baudhayana. His Sutras 
were originally studied by the followers of the Black Yajur- 
veda alone, but subsequently were accepted by all Brahmans 
as an authority on the Sacred Law, He was probably of 
Southern origin. Dr. Buhler considers that a period counted 
by centuries elapsed between his date and that of Apas- 
tamba, whom he places before the first century b.c. (/i). 
Apastamba was also an inhabitant of Southern India, pro- 
bably of the Andhra district, and a follower of the same 
Veda as Baudhayana. He is remarkable for the uncom- 
promising vigour with which he rejects certain practices re- 
cognised by the early Hindu law, such as the various species 
of sons, the Niyoga and the Paisacha form of marriage (t.) 


if) Sacred Books of the East, Vols. II, VII, and XIV. 

(g) Biihler*8 Introdnotion to Gautama, 45, 49, 66. 

(h) Bd1i1er*a Introduction to Baudhajana, 29, 85, an d to Apastamba, 1 8, 22, 40. 
(0 Bdbler’s Introdaction to Ap^stamba^ 16, 18, 80, 84, 
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Ejcoapt from quotationa contained in hia work there h 
nothing to shoT^ the date of Vasishtha* He knew of Yama, 
Gautama> Harita> and a Manu^ the author of the Manava 
Sutraa^ He may perhaps be supposed to have known Baud- 
hayana. Dr, Jolly considers that he quoted from Vishnu, 
but in this opinion Dr, Biihler differs from him, Vasishtha 
appears to have been a native of the Northern part of India 
(ij). No tradition exists as to the authorship of the Vishnu^ 
Sutra, Dr, Biihler and Dr. Jolly agree in thinking that in 
its present form it has been recast with additions by those 
who, ignorant of its origin, wished to attribute it to the God 
Vishnu, Much of the work, both in style and^ substance, 
bears the mark of extreme antiquity, and portions of it are 
thought by Dr. Jolly to have been borrowed by Vasishtha 
or even by Baudhayana, He, like Vasishtha, was a fol- 
lower, of the Black Yjqur-veda (il. Harita, Hiranya- 
kesin, U 9 anas, Yama, Ka^yapa and Qankha, all of whom 
are quoted in Oolebrooke’s Digest and by the commentators, 
are also of the Sutra period. Of these Harita is earlier 
than Baudhayana, and Hiranyakesin is later than Apas- 
tamba (w). 


19. The Dharma-Sastras, which are wholly in verse, l>harma~8astra$ 
Professor Max Muller considers to be merely metrical ver- feoe^.*^^ 
sions of previously-existing Dharma-Sutras. Dr. Biihler, 
after pointing out that almost in every branch of Hindu 
science, where we find text books in prose and in verse, the 
latter are only recent redactions of works of the former 
class,^^ proceeds to say, "This view may be supported by 
some other general reasons. Firstly^ if we take off the 
above-mentioned Introductions, the contents of the poetical 
Dharma-Sastras agree entirely with those of the Dharma- 
Sutras, whilst the arrangement of the subject-matter differs 
only slightly, not more than the Dharma-Sutras differ 
amongst each other. Secondly^ the language of the poeti- 


(fe) Biiiiler’s Tntrodaction to VaBiabtbn, 16, 17, 21, 26. 

(l) Dr. Jolly *» Intro4notiou to Visbnu. Leotaro, 88. W. A B 85 

(m) BUhier's IntroductiOA to Apastnmba, 28, 27. 
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cal Dharma-Sntras and Dharma^Sastras is nearly the same. 
Both show archaic forms, and in many instances the same. 
Thirdly, the poetical Dharma-Bastras contain many of the 
Slokas or Gathas given in the Dharma-Sutras, and some in 
an apparently modified form. Instances of the former kind 
are exceedingly numerous. A comparison of the Gathas 
from Yasishtha, Baudhayana, Apastamba and Hiranyakesin 
with the Manu Smriti, shows that more than a hundred of 
the former are incorporated in the latter.*^ And he goes on 
to point out other instances in which passages of Manu 
are only modernised versions of passages now existing in 
Vasishtha^s Sutra. In one case Manu (viii. § 140) quotes 
Vasishtha on a question of lawful interest, and the passage 
so quoted is still extant in the Sutras of that author. The 
result in Dr. Biihler^s opinion is that it would seem pro- 
bable that Dharma-Bastras, like that ascribed to Manu and 
Yajnavalkya, are versifications of older Sutras, though they, 
in their turn, may be older than some of the Sutra works 
which have come down to our times” (n). A third work of 
a similar class is that known by the name of Narada. All 
of these are now accessible to English readers (o). As to 
relative age they rank in the order in which they are named. 
Their actual age is a matter upon which even proximate 
certainty is unattainable. 

§ 20. The Code of Manu has always been treated by 
Hindu sages and commentators, from the earliest times, as 
being of paramount authority ; an opinion, however, which 
does not prevent them from treating it as obsolete whenever 
occasion requires (p). No better proof could be given of 
its antiquity. Whether it gained its reputation from its 


in) W. &B.42. 

(o) Yajnavalkya has been wholly translated in Geiman by Professor Stenaler 
(184^). An English translation of the whole of the 2nd book^ and of part of the 
iHt., hps been made by Dr Hoer (Calcutta, 1859). The entire work has lately 
been translated by Mr. V. N. Mandlik (Bombay, 1880). Vrihaspati, whom 
Dr. JBiihler elapses in the same category, is only known by fragments cited by 
the commentators, and by Jagannatha in his Digest. 

(p) See Preface by Sir W. Jones, p. 11, and genera! note at the end, p, $63 
(Tiondon, 1796). V. N. Mandlik Introduction, 46. Per curiam^ 34 M- 1. A. 



fnm 10 * 21 .] 


THB 8MRITIS. 


19 


intrinsic merits, or from its alleged sacred origin ; or whether 
its sacred origin was ascribed to it in consequence of its 
age and reputation, we cannot determine. The personality 
of its author, as described in the work itself, is upon its 
face mythical The sages implore Mann to inform them of 
the sacred laws, and he, after relating his own birth from 
Brahma, and giving an account of the creation of the world, 
states that he received the Code from Brahma, and commu- 
nicated it to the ten sages, and requests Bhrigu, one of the 
ten, to repeat it to the other nine, who had apparently for- 
gotten it. The rest of the work is then admittedly recited, 
not by Manu but by Bhrigu (3), Manu, the ancestor of 
mankind, was not an individual, but simply the impersonal 
and representative man. What is certain is, that among 
the Brahmanical schools was one known as the School of 
the Manavas, and that they used as their text for teaching 
a series of Sutras, entitled the Manava-Sutras. The Dhar- 
ma-Sutras of this series are unfortunately lost, but it may 
be supposed that they were the concentrated essence from 
which the Manava Dharma-Sastras were distilled. Whether 
the sect took its name from a real teacher called Manu, or 
from the mythical being, cannot now be known (r). 

§ 21 . The age of the work in its present form is placed by Hw age. 
Sir W. Jones at 1280 b.c, ; by Schlegel at about 1000 b.c.; 
by Mr. Elphinstone at about 900 b.c. ; and by Professor M. 
Williams at about the 5th century b.c., (^). Professor Max 
Miiller would apparently place it as a post-Yedic work, at a 
date not earlier than 200 b.c., (^). One of his reasons for 
this view, viz., that the continuous slokas in which it is 
written did not come into use until after that date, has been 
shown not to be beyond doubt, as Professor Goldstiicker has 
established their existence at an earlier period (u) . In order 

(q) Mana, i. § 1—60, 119, iii. § 16, viii. § 304, xii. § 1. This fiction of recital 
1)y »n early saga is a sort of oomoion form in Hindu works of no great antiquity, 
nr . A B. Introd. 24, (2nd ed). 

(r) A. S. Lit. 632; 1 M. Dig. Introd. 197; Ind. Wied. 213. Jolly, § 47. 

Biihler'e Introduction to Manu, 14, 40, 91, 57» 

(•) Ind. Wisd. 215 ; Blphinstone, 227 ; Stenz., Pref. to Tejiuvalkya, 10. 

(t) A. S. Lit. 61. 244. 

(u) W. & B. 42. 
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to detemine the question of it is necessary to settle 
whether the present resoension of Mann is the earliest or 
the latest of the many which undoubtedly existed. The 
introduction to Narada states that the work of Manu origin 
nally consisted of 1 ,000 chapters and 1 00,000 slokas. Narada 
abridged it to 1 2,000 slokas, and Sumati again reduced it 
to 4,000. The treatise which we possess has been supposed 
to be a third abridgment, as it only extends to 2,685, We 
also find a Vriddha, or old, Manu quoted, as well as diBrihunt, 
or great, Manu (t?). Further, while the existing Manu 
quotes from Vasishtha a rule which is actually found in his 
treatise, Vasishtha in turn quotes from Manu verses, two of 
which are found still, and two of which are not found, one 
of these latter being in a metre unknown to our Manu. 
Obviously, the interval between the Manu quoted by 
Vasishtha, and the Manu who quotes Vasishtha, must be 
very considerable. Further, Baudhayana quotes Manu for 
a proposition exactly the reverse of that now stated by him 
(ix. § 89) . Even in a work so late as the 6th century A.D., 
verses are cited from Manu which can only be found in part 
in tie existing work. The same fact would be apparent, as 
a matter of internal evidence, from the contradictions in the 
code itself. For instance, it is impossible to reconcile the 
precepts as to eating fibsh meat {w), or as to the second mar* 
riage of women (a;) . Even as regards men, some passages 
seem to indicate that a man could not marry again during 
the life of his first wife, while in others second marriages 
are expressly recognized and regulated (y). So the texts 
which refer to thfe marriage of a Bi'ahman with a Sudra 
woman (z), and to the procreation of children upon a widow 
for the benefit of the husband (a), are evidently of different 
periods. In fonner keatises Dr. Biihler had been disposed 

• — — mm I. , , , 

’(v) Dr. Jotiy .bow* that tbeM .pitheU ImTe no IiWMHmI ntpifitunee, Md 
tbit in KviMml tiae nnthon to wboM wuna* they im append^ at. noro rtewtt 
than tboie with the nme name* and nithont the epithet, i 6S, 

It.) Venn, i.. ( iM, *. $ xi. § 15(1^160. 

(e> Mann, r. $ 167, 1 160-1«5, it. {«6, 7«, 176, <!«, 101. 

(y) Mann, v, 1 167, ttii. 4 104, ix. f 77— S7, 101, MS. 

(a) Manu, ui. § 18—19, ix., f 148—166, 178. x. § 04—87. 

(a) Usnn, ix. { 66-60, 180, 146, 168-165, 167, 190, 191, 806. 
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to accept the view that the Manu which we possess was the 
most recent form of the work. In the introduction to his 
present translation, he has examined the whole question 
ag^ain, and has reached a different result. While admitting 
that the Manava-Smriti was based on materials of very 
much greater antiquity, he arrives at the conclusion that 
Bhrigu^s Samhita is the first and most ancient recast of a 
Dharma-Sastra, attributed to Manu, which latter must be 
identified with the Manava Dharma-Sutra.^^ The age of 
this version he places between the 2nd century B.C., and 
the 2nd century a.d. (6) . 


§ 22. Next to Manu in date and authority is Yajnavalkya. Yajuavalkya. 
No Sutras corresponding to it have been discovered, and the 
work is considered by Professor Stenzler to have been found- 
ed on that of Manu. It has been the subject of numerous 
commentaries, the most celebrated of ‘which is the Mitak- 
shara, and is practically the starting point of Hindu law 
for those provinces which are go verned by the latter. Of the 
actual author nothing is known. A Yajnavalkya is mention- 
ed as the person who received the White Yajur-veda from the 
Sun, and this mythical personage is apparently put forward 
as the author of the law-book. Of course the two works are 


widely distant in point of time, but Dr. Buhler is disposed to 
think that the Dharma-Sastras, known by the name of Yaj- 
navalkya, may have been based on Sutras which proceeded 
from the school which followed the Vedic author, or perhaps 
even from that author himself (c) . This, of course, is mere 
conjecture. As in the case of Manu, an ^^old^^ and a "great 
Yajnavalkya are spoken of, evidencing the existence of seve- 
ral editions of the same work. Its date can only be deter- 
mined approximately within wide limits. It is undoubtedly 
mmck later than Manu, as is shown by references to the wor- 
49 hip of Ganesa and the planets, to the use of deeds on metal 
plates, and the endowment of monasteries, while other pas- 


latroduotion to Mmu, 82—117. lotroduction to Tandahthu, 
Ic) 1, ui. 5 1^0; A. S. Lit. 32S) j W. & B. 47. 
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Bages^ speaking of bald heads and yellow robes, are supposed 
to be allusions to the Buddhists {d). Professor Wilson 
points out that passages taken from it have been found on 
inscriptions in every part of India, dated in the tenth and 

HU age. eleventh centuries. To have been so widely diffused, and 

to have then attained a general character as an authority, 
a considerable time must have elapsed, and the work must 
date therefore long prior to those inscriptions.” He con- 
siders that the mention of a coin, Nanaka, which occurs in 
Yajnavalkya, refers to one of the coins of Kanerki, and 
therefore establishes a date later than 200 a.d. This infer- 
ence, however, is considered by Professor Max Muller to 
be very doubtful. Passages from Yajnavalkya are found 
in the Panchatantra, which cannot be more modern than 
the end of the fifth century (e), and it is quoted wholesale 
in the Agni Purana^ which is supposed to be earlier than 
the eighth century (/). It seems therefore tolerably cer- 
tain that the work is more than 1,400 years old, but how 
much older it is impossible to state (gr). 

Narada.* § 23. The last of the complete metrical Dharma-Sastras 

which we possess is the Narada-Smriti, which has been 
recently translated by Dr. Jolly. The work, as usual, is 
ascribed to the divine sage Narada, and purports to have 
been abstracted by him from the second abridgment of 


(d) Yh]'., i. § 270, 271, 272. 284, 318, ii. § 185. 

(e) Wilson’s Works, iv. 89. 

(/) Wilson’s Works, iii. 87, 90. See Sfenzler's Preface, 10; A. 8. Lit. 830, 
(g) The above oonolusioBs are substMntially the same as those arrived at by 
Mr. V. N. Maiidlik, in his riitioduction, pp. 48—69. He says, (p. 61) ‘^From 
an examination of the yajnavalkya Smriti and its oompaiison with others, I 
may roughly that [ consider it to be later than Manu, Vasishtha, Gkuta- 
ina, panklm, Likhita, and Harita, nearly contemporaneous with Vishnu and 
prior to Parasara and others. It does not seem to have at any one time formed 
the distinct basis of the Aryan law, like Mann, Gautama, 9ankha, Likhita, and 
Pariisara ; but as bearing f he impress of the leading exponent of the doctrines 
of the White Yajur-veda, it formed the principal guide of the fifteen Sakhas of 
that Veda. These Sakhas, as we find from the Gharans Vyaha and other 
Hothorities, have chiefly predominated in the countries to the North of the 
Narmada.|’ At p. 49 he says, Yajnavalkya himself is only one of the numer- 
ous Smiitikars. and his authority outside his own Sakha is of no peculiar im- 
portance.” This latter etatement seems inconsistent with the fact that the 
oommontators of every district of India refer to, and rely his authority. 
Dr. Jolly says, ” The composition of the metrical Sinriti of Yajoavaikya can- 
not be referred to an earlier date than the first centuries ji.D.” ^ 49, 
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Mann in 4,000 slokas. It differs from Mann, however, 
in many most important respects, which are enumerated 
by Dr. Biihler and Dr. Jolly. One point of even greater 
importance than any mentioned by them, is the rank he 
gives to the adopted son. Manu places him third in the 
order of sons, and Narada places him ninth, thereby ex- 
cluding him from the list of collateral heirs (h ) . It is, of 
course, possible (and I think probable) that in this respect 
Narada may be really following what was the original and 
genuine text of Manu. With this exception, if it be one, 
the whole of Narada is marked by a modern air as com- 
pared with Manu. Some of his rules for procedure in par- 
ticular, seem to anticipate the English principles of special 
pleading (i). The same mode of comparison also estab- 
lishes that Narada is more recent than Yajnavalkya. On 
the other hand, his age is so much greater than that of the 
Mitakshara, that he is not only quoted throughout that 
work, but quoted as one of the inspired writers. His views 
also appear to be of a more ancient character than those 
announced by Katyayana, Vrihaspati, Yama, and other 
Smritis referred to by the commentators. The result, ac- His age. 
cording to Dr. Jolly, is, that the Narada-Smriti should be 
placed about the 5th or 6th century, or perhaps a little 
later ; that is to say, about mid- way between Yajnavalkya 
and the time when the Smritis ceased to be composed. 

Dr. Biihler has recently made the interesting discovery of 
a fragment of a larger rescension of Narada than the one 
translated by Dr. Jolly. It is evidently the edition which 
was used by the earliest commentators, as it contains texts 
ascribed by them to Narada which are not found in the 
existing and abridged form of the work. Unfortunately 
the fragment does not extend beyond v. 19. (&). 

24. Of still later date than Narada, is a class of Smritis, Secondary 
which are described by Dr, Biihler as secondary redactions ®^^^*** 


Manu, ix. § 169 ; Nar xiii. § 46. 
(t) See Nar-, i. § 60^57. 

Jolly, § 64. 
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of metrical Dliarma-Sastras*" Under this head he enumer- 
ates '^the various Smritis which go under the names of 
Angiras, Atri, Daksha^ Devala, Prajapati, Yama, Likhita, 
Vyasa, Sankha, Sankha Likhita, Vriddha-Satatapa, All 
these works are very small and of little significance. That 
they are really extracts from, or modern versions of, more 
extensive treatises, and not simply forgeries, as has been 
supposed, seems to follow from this, that some of the verses 
quoted by the older commentators of Yajnavalkya and 
Manu, such as Vijnanesvara, are actually found in them, 
whilst they cannot be the original works which those law* 
yers had before them, because other verses quoted are not 
found in them. In the case of the Vriddha-Satatapa-Smriti, 
the author himself states in the beginning that he only gives 
an extract from the larger work^^ { 1 ), Of course, the texts 
contained in these works may be very ancient, though the 
editions which contain them are comparatively modem. 
Many of the names in the above list are actually enumerated 
by Yajnavalkya as original sources of law (m) . They must, 
therefore, have existed, though not in their present shape, 
long before his time. 

Auttiorihy of § 25. II. Thb COMMENTATORS. — All the works which come 

under the head of Smritis agree in this — ^that they claim, 
and are admitted to possess, an independent authority. 
One Smriti occasionally quotes another, as one Judge cites 
the opinion of another Judge, but every part of the work 
has the same weight, and is regarded as the utterance of 
infallible truth. No doubt these Smritis exhibit the greatest 
difference in their statements, owing to the lapse of time, 
and, probably, in part to local peculiarities. Parasara, one 
of the latest of this class, recognized this difference, and its 
cause, and is recorded as laying down that the Institutes 

(0 W. & B. 50. For complete list of the Smritis, see ibid. 18 ; 1 Mori. Dig. 
198 { Stokes, U. L. B. 5 } lud. Wisd. 211. V. N. Mi^ndlik, xi?. JoUx, § 51, 

(m) ** Manu, Atri, Vishnu, Harita, Yajnavalkya, Usanas, Angiras, Yama, 
Apastamba, Samvarta, Katyayana, Vrihasjmti, Parasars, Vyasa, Saukha Xdk- 
hita, Dsksba, Gfautama, Satat^pa, and VaBishtba, are they who have promul- 
gated Dbariua-Siistras.” Yaj., i. § 4, 5. See au elaborate examination of these 
works. V. N. Maudlik, Appx. I. 
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of Manu were appropriate to tlie Krita Yuga, or first age ; 
those of Gtautama to the Treta, or second age; those of 
Sankha and Likhita to the Duapara, or third age ; and his 
own to the Kali, or sinful age, which still continues (n). 

Unhappily, the legal portion of his work, which we may 
imagine was founded on some attempt at historical prin- 
ciples, has disappeared. Later writers assume that the 
Smritis constitute a single body of law, one part of which 
supplements the other, and every part of which, if pro- 
perly understood, is capable of being reconciled with the 
other (o) . To a certain extent this may, perhaps, be true, 
as none of the Dharma- Sutras, or Dharma-Sastras, purport 
to cover the whole body of law (2^)* But the variances 
between them are not, and could not in the nature of things 
be, reconcilable. The unquestioning acceptance of the Their antiqmty, 
whole mass of Smritis in bulk, could only arise — first when 
their antiquity had become so great that the real facts which 
they represented had been forgotten, and that a halo of 
semi-divinity had encircled their authors ; and, secondly, 
when the existing law had come to rest on an independent 
foundation of belief, so as to be able to maintain itself in 
defiance of the authorities on which it was based. A direct 
analogy may be found in modern theology, where systems 
of the most conflicting nature are all referred to the same 
documents, which are equally at variance with each other 
and with the dogmas which they are made to support. 

§ 26. Far the weightiest of all the commentaries is that Mitakihars. 
by Vijnanesvara, known as the Mitakshara {q). Its autho- 
rity is supreme in the City and Province of Benares, and it 
stcmds at the head of the works referred to as settling the 


(f?) 1 Sfcra. H. L. Pref. 12. Mann, ai we now possess it, mentions all four 
ages. i. § 81 — 86. 

( 0 ) It seems doubtful whether Manu considered that any texts except those 
of the Vedas were necessarily true, and therefore reconoiluhle. See ii. § 14, 16. 
(p) W. & B. (2nd ed.) Introd. 8, 82^ Stecz. Preface, 6. 

(o) The portion of this work which treats of Inheritance is familiar to 
ztudents by Mr. Oolebrooke*s translation. The portion on Judicial Procedufe 
has been translated by Mr. W. MacN^ghten, and forms the la tter part of the first 
Tolarae of his work on Hindu law. A table of contents of the entire work will 
be fou^d at the end of the first volume of Borrodaile’s Beports (folio, 1826.) 
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law in the South and West of India. It is the basis of the 
works which set out the law in Mithila. In Bengal alone 
it is to a certain extent superseded by the writings of Jimuta 
Vahana and his followers, while in Guzerat the Mayukha 
is accepted in preference to it, in the very few points on 
which they differ (r). The age of Vijnanesvara has been 
fixed by recent research to be the latter part of the eleventh 
century («). His work is followed, with occasional though 
slight variances, by the writers to whom special weight is 
attributed in the other provinces. 

Another commentator of little later date than Vijnanes- 
vara, is Apararka, a Sovereign who reigned in the Konkan 
between 1 140 and 1 186. His views are very similar to those 
of the Mitakshara, which, however, he never mentions by 
name. His work is of paramount authority in Kashmir, 
and is referred to with respect by many of the later Digests. 
A portion of it, stating the order of succession, has been 
translated by Mr. Rajkumar Sarvadhikari {t), 

§ 27. The principal of the supplementary works in 
Southern India are the Smriti Chandrika, the Daya-Vib- 
haga, the Sarasvati Vilasa, and the Vyavahara Nirnaya (u). 
The Smriti Chandrika was written by Devanda Bhatta, 
during the existence of the Vijayanagara dynasty in the 
Deccan, and his date is stated by Dr. Burnell and by Dr. 
Jolly, to have been about the middle of the 13th century. 
Rajkumar Sarvadhikari places him a century earlier. 'J'he 
only translation as yet published is that by Kristnasawmy 
Iyer; Madras, 1867. Dr. Goldstiicker is stated by Dr. 
Burnell (v) to have left an edition and translation ready for 
the press, but it appears never to have been printed. The 
Sarasvati-Vilasa was written in the beginning of the 16th, or, 

(r) Colebrooke'B note, 1 Stra. H. L. 817 ; W. & B. 10, Kriehnaji v. Pandu* 
rang, 12 Bom. H. C. 65, Colleetof of Madura v. Moottoo l^tnalinga, 12 M. 1. A. 
487, B. O. 10 Sath. (P. 0.) 17; 8. 0. 1 B. L. B. (P. 0.) 1. 

(t) W. A B. 17. 

(<) Sarvadhikari, 426. W. A B. 18. Jolly, § 18. 

(«) See Oollector of Madura ▼. Moottoo Han%alinga, anto, § 26, note (r). 

(e) Pref. to Vatadraja. 
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acjcording to Mr. Rajkumar Sarvadhikari, early in the 14th 
century by Pratapa Ruda Deva one of the kings of Orissa. 

It has recently been translated by the Rev. Mr. Fonlkes (w). 

To Dr. Burnell we owe translations of the two other works 
above mentioned. The Daya-Vibhaga was written by Ma- 
dhaviya, who was prime minister of several kings of the 
Vijayanagara dynasty, and who flourshed during the latter 
half of the 14th century. The Vyavahara-Nimaya was 
written by Varadaraja, of whom his editor remarks, ^'it is 
impossible to say any more than that he was probably a 
native of the Tamil country, and lived at the end of the 
16th or beginning of the 17th century.^* 

§ 28. The works which supplement the Mitakshara in Western India. 
Western India are the Vyavahara Mayukha, and the Vira- 
mitrodaya. Of these, the Mitakshara j'anks first and para- 
mount in the Maratha country and in northern Kanara, 
and Ratnagiri while in Guzerat, and apparently also in the 
Island of Bombay, tbe Mayukba is considered as the over- 
ruling authority when there is a different of opinion {x)» 

In Ahmednagar, Poona and Khandesh the Mayukha ap- 
pears to be an authority equal to though not capable 
of over-ruling the Mitakshara (y). The Mayukha has 
been translated by Mr. Borrodaile, and quite recently by 
Mr. V. N. Mandlik. It is written by Nilakantha, whose 
family appears to have been of Maharatta origin, but settled 
in Benares. He lived about 1600 a.d., and his works came 
into general use about 1700. The Viramitrodaya was 
written by Mitra Misra, and, like the Mayukha, follows the 
Mitakshara in most points. Its composition may be assigned 
to the beginning of the 17th century («). It has lately 
(1879) been translated by Golapchandra Sarkar Sastri, 


{w) Fotilkes* Preface to Sarasvati Vilaea, vii. 

(«) W. & B. 80, 11, 19, Kriehnaji v. Pandurang, anU^ § 26, note (i?) j ZaMu. 
hhai V. Manlcuvarhait 2 Bom. 418. Balkriehna v, Lakehman, 14 Qom. 605. 
Janki Bai ▼. Sundrot ib, 612, 623. ITie Maynkhaig also said to be an antbority 
Paramount to the Mitakshara in tbe North Eonkan. Sakharam y. Sitahaif 6 
Bom. 668 ; Jankihai v. Sundra, 14 Bom. 624. 

(y) Bha^thi Bhai v. Kahnujiravt XI Bom. 286, 294, 

w* ® 
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It is rather a Benares than a Bonoibay authority, and of 
inferior weight to the Mayukha in Western India (a) . Other 
works of authority in Western India are mentioned by 
Dr. Buhler in his Introduction, but being untranslated I 
have not referred to them any further. 

Hitliila* § 29. In Mithila (or Tirhut and North Behar) the Mitak- 

shara is also an authority, though the Pundits of that dis- 
trict appear to be in the habit rather of referring to the 
Vivada Chintamani and Vyavahara Chintamani of Yaches- 
pati Misra, whose laws they say are to this day venerated 
above all others by the Mithilas/^ and the Eetnakara and 
the Vivada Chandra (6). The date of the first named work 
is put by Mr. Colebrooke, writing in 1796, as ten or twelve 
generations previously, that is about the middle of the 
15th century. The Vivada Chintamani has been translated 
by Prossonno Coomar Tagore. Of the other works I only 
know the name. 

§ 30. The two special works on adoption, viz,, the Dat- 
taka Chandrika and the Dattaka Mimamsa, possess at pre- 
sent an authority over other works on the same subject, 
which is, perhaps, attributable to the fact that they became 
early accessible to English lawyers and Judges from being 
translated by Mr. Sutherland. Mr. W. H. MacNaghten 
says of them (c). ^^In questions relative to the law of 
adoption, the Dattaka Mimamsa and Dattaka Chandrika are 
equally respected all over India; and where they differ, 
the doctrine of the latter is adhered to in Bengal and by the 
Southern jurists, while the former is held to be the infallible 
guide in the provinces of Mithila and Benares.^^ This state- 
ment was accepted by the J udicial Committee in the Bamnad 
case (d), and has no doubt largely added to the weight which 
the works would otherwise have possessed. On the other 

(a) Collector of Madura v. Moottoo Ramalinga^ 12 M. I. A. 488, 466, anf«, 
§ 26, note (r), Dhondu OuravY, Gangahai^ 8 Bom. 869. 

Q» Rutcheputty v. Rajunder, 2 M. I. A. 184, 146 ; Ooleb. Pref. to Dig, 19. 

(c) W. Muds'. Preface xxiii. and p. 74. 

(d) Collector of Madura v. Moottoo Ramalingai 12 M* A. 487, S. 0- 10 Sutb. 
(P. 0.) 17 j 8. 0. 1 B. L. E. (P. 0.) I. 


Treatises on 
Adoption 
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handj Mr. V. N. Mandlik states positively as to tlie Bombay 
Presidency, that theDattakaMimamsa ^^was not even known 
to the people in original for many years after the publica- 
tion of its translation under the auspices of Government. 
And now the people are guided by the Nimaya Sindhu, the 
Viramitrodaya, the Kaustubha, the Dharma Sindhu, the 
Mayukhas, and not by the Mimamsaor the Chandrika” (e). 
Mr. W. H. MacNaghten had no special knowledge of 
Southern India. It is possible that he was equally mistaken 
as to the acceptance of these works in the Madras Pre- 
sidency (/). Probably his belief that the Dattaka Chan- 
drika was an authority in Southern India arose from his 
supposing that it was written by Devanda Bhatta, the 
author of the great southern work the Smriti Ohandrika. 
But there seems strong reason to doubt this. The last 
verse of the original work expressly states that the author^s 
name was Kuvera, but because the author avowed himself 
to be the writer of the Smriti Ohandrika, which was suppos- 
ed to be the well known production of Devanda Bhatta, 
the latter name was substituted by Mr. Sutherland in his 
translation (^). Now Mr. V. N. Mandlik points out (h) that 
there were several works named Smriti Ohandrika by dif- 
ferent authors, and that there is strong internal evidence 
for supposing that the Dattaka Ohandrika and the Smriti 
Ohandrika of Devanda Bhatta were by different writers, 
while the influence possessed by the former work in Bengal 
could only be accounted for by supposing that it was really 
written by Kuvera, who was a Bengal author. 

Nanda Pandita, the author of the Dattaka Mimamsa, was 


( 0 ) V. K. Mandlik, Jntrodnotiou 73. See ner Mahmood, J., 9 All. 322. West 
and Biibler (11) aay that the D. M. A D. Oh. are now treated in Bombay as 
sapplementaryi but inferior, authorities. In a Full Beuob decision of the 
Bombay High Court, however, the judges stated that the Dattaka Mimamsa 
and Datta^ Ohandrika were regarded by the Court as the leading authorities 
on adoption, and they declined to allow the reasonings of Mr. Mandlik to alter 
the usage of the Court in that respect. Waman RaghwpaU v. Kriahnaji, 14 
Bom., 259. 

if) See Kelson’s Scientific Study, 87. n. citing a native of Madras on this 
point. 

r) Stokes, H. L. B. 662. ^ 

V. N. Mandlik, lotrodnoiion 73. In this opinion he is supported by 




•r (W. & B. 10. 0 .) uid Dy Pr. Jolly, (f 82}, 
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a member of a Benares family, whose descendants of the 
ninth generation are stated by Mr. V. N. Mandlik to be 
still flourishing in upper India. He must, therefore, have 
lived about 250 or 300 years ago (i). 

§ 31. In Bengal, the Mitakshara and the works which 
follow it have no authority, except upon points where the 
law of that province is in harmony with the rest of India. 
In respect to all the points on which they disagree, the 
treatise of Jimuta Vahana is the starting point, just as that 
of Vijnanesvara is elsewhere. Little is known either of his 
identity or of his age. Many portions of his work are sup- 
posed to be a refutation of the Mitakshara, and he is ex- 
pressly named and followed by Raghunandana, who lived 
in the beginning of the 16th century. On the other hand he 
quotes the Commentary of Govindaraja which was written 
in the 12th century. His date must lie between the 13th 
and 15th century (fe). His authority must have been over- 
powering, as no attempt seems ever to have been made to 
question his views except in minute details ; and the prin- 
cipal works of the Bengal lawyers since his time have con- 
sisted in commentaries on his treatise. Particulars of these 
works will be found in Mr. Colebrooke^s Prefaces to the 
Daya Bhaga and to Jagannatha^s Digest. The Dayatatwa 
by Raghunandana has been translated by Golap Chandra 
Sarkar. The only other work of the Bengal school which 
I know of in an English form, is the Daya-Krama-Sangraha 
by Sri Krishna Tarkalankara, translated by Mr. Wynch* 
It is very modem, its author having lived in the beginning 
of the last century, but it is considered as of high authority. 
It follows, and develops, the peculiarly Brahmanical views 
of the Daya Bhaga. 

§ 32. Before quitting this part of the subject, a few words 
should be said as regards two digests made under European 
influence. I mean the Vivadamava Setu, compiled at the 

(i) V. N. Mandlik, Introduction 72 and p. 483. 

(k) Jolly, § 22, Samdhikaii (408). 
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request of Warren Hastings, and commonly known as 
Halhed^s G-entoo Code, from the name of its translator ; Halhed’g Code, 
and the Vivada Bhangarnava, compiled at the instance of Sir 
William Jones by Jagannatha Terkapunchanana, and trans- 
lated by Mr. Colebrooke, which is generally spoken of as 
Jagannatha^s, or Oolebrooke’s, Digest. The former work, in Jaganatha’g 
its English garb, is quite worthless. It was translated by 
Mr. Halhed, not from the original Sanskrit, of which he 
was ignorant, but from a Persian version supplied to him 
by his interpreter, which Sir W. Jones describes as ^^a 
loose, injudicious, epitome of the original Sanskrit, in which 
abstract many essential passages are omitted, though several 
notes of little consequence are interpolated, from a vain idea 
of elucidating, or improving, the text^^ (Z). No such draw- 
back exists in the case of the latter work, which was trans- 
lated by one who was not only the greatest Sanskrit scholar, 
but the greatest Sanskrit lawyer, whom England has ever 
produced. But Mr. Colebrooke himself early hinted a dis- 
approval of Jagannatha^s labours as abounding with frivol- 
ous disquisitions, and as discussing together the discordant 
opinions maintained by the lawyers of the several schools, 
without distinguishing which of them is the received doc- 
trine of each school, or whether any of them actually pre- 
vail at present. This feature drew down upon the Digest 
the criticism of being the best law-book for a Counsel and 
the worst for a Judge^^ (m) . On the other hand, Mr. Justice 
Dwarkanath Mitter, who was of the greatest eminence as a 
Bengal lawyer, lately pronounced a high eulogium upon 
Jagannatha and his work, of whom he says : I venture to 
affirm that, with the exception of the throe leading writers 
of the Bengal school, — namely, the author of the Daya 
Bhaga, the author of the Dayatatwa, and the author of the 
Daya-kramasangraha, — the authority of Jagannatha Tur- 
kopunchanana, is, so far as that school is concerned, higher 


(l) Pref. to Colebrooke’s Digest, 10. 

(m) Pref. to Digest, 11 ; Pref. to Daya Bhaga ; 2 Stra. H. L. 176 ; Pref. to 
Stra. H. li. 18. 
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than that of any other writer on Hindu law^ living or dead^ 
not even excluding Mr. Oolebrooke himself (n) . It certainly 
seems to me that Jagannatha’s work has fallen into rather 
undeserved odium. As a repertory of ancient texts, many 
of which are nowhere else accessible to the English reader, 
it is simply invaluable. His own Commentary is marked 
by the minute balancing of conflicting views which is com- 
mon to all Hindu lawyers. But as he always gives the names 
of his authorities, a very little trouble will enable the reader 
to ascertain to what school of law they belong. His own 
opinion, whenever it can be ascertained, may generally be 
relied on as representing the orthodox view of the Bengal 
school. 


Only two 
iohoolf of law. 


§ 33. III. Different Schools of Law. — The term 
school of law,” as applied to the different legal opinions 
prevalent in different parts of India, seems to have been 
first used by Mr. Oolebrooke (o) . He points out that there 
really are only two schools marked by a vital difference of 
opinion, viz.^ those who follow the Mitakshara, and those 
who follow the Daya Bhaga. Those who fall under the 
former head are again divided by minor differences of 
opinion, but are in principle substantially the same. Of 
course in every part of India, though governed by practically 
the same law, the pundits refer by preference to the writers 
who lived nearest to, and are best known to, themselves; 
just as English, Irish, and American lawyers refer to their 
own authorities, when attainable, on any point of general 
jurisprudence. This has given rise to the idea that there 
are as many schools of law as there are sets of local writers, 
and the subdivision has been carried to an extent for which 
it is impossible to suggest any reason or foundation. For 
instance, Mr. Morley speaks of a Bengal, a Mithiht, a 
Benares, a Maharashtra, and a Dravida School, and sub- 


(ti) Kery Kolitany v, Moneoram, 18 B. L. R. 50, S. 0. 19 Sath. 894. 

(o) 1 Stra. H. L. 816. Asto tbe mode in which snob divergences sprang np, 
•ee the remarks of the Judicial Committee in the JSamnad caaet Collector m 
Madura v. Moottoo Ramalinga, 12 H. 1. A. 486 ; S. 0. 10 Sath. (P. 0.) 17 ; S. 0, 
I B. L. B. (P. 0.) 1. 
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divides tlie latter into a Dravida^ a Karnataka and an Andkra 
division (p). So the Madras High Court and the Judicial 
Committee distinguish between the Benares and the Dravida 
schools of law (g^), and a distinction between an Andhra 
and a Dravida School has also received a sort of quasi-re- 
cognition (r). On the other hand, Dr. Burnell ridicules the 
use of the terms Karnataka and Andhra, which he declares 
to be wholly destitute of meaning, while the term Dravi- 
dian has a very good philological sense, but no legal sig- 
nification whatever. Practically he agrees with Mr. Cole- 
brooke in thinking that the only distinction of real import- 
ance is between the followers of the Mitakshara and the 
followers of the Daya Bhaga (s). 

§ 34. In discussing this subject, it seems to me that we 
must distinguish between differences of law arising from 
differences of opinion among the Sanskrit writers, and dif- 
ferences of law arising from the fact that their opinions 
have never been received at all, or only to a limited extent. 
In the former case there are really different schools of law ; 
in the latter case there are simply no schools. I think it 
will be found that the differences between the law of 
Bengal and Benares come under the former head, while the 
local variances which exist in the Punjab, in Western, and 
in Southern, India, come under the latter head. 

§ 35. Any one who compares the Daya Bhaga with the 
Mitakshara will observe that the two works differ in the 
most vital points, and that they do so from the conscious 
application of completely different principles. These will 
be discussed in their appropriate places through this work, 
but may be shortly summarised here. 

ip) 1 M. Dig. Introd. 221. In this he is supported by Mr. Rajknmar Sarva- 
dhikari (p. 409), who (p. 834) traces the origin of divergent opinions on questions 
of law to the teaching of Srikara in the 11th century. 

(q) See the Ramnad adoption suit, 2 Mad. H. C. 206 ; 12 M. I. A. 897) Bupra 
note (o). 

(r) Narasammal v. BalaramaeharlUf 1 Mad. H. G. 420. 

(«) Pref. to Varadrajah, 5 ; Nelson's View of Hindu Law, 21 : V. N* Mand- 
lik. Introduction. 70. See the remarks of Mahmood, J. in Qanga Sahai t. 
L$khraj Singhp 9 All,) p. 290. 


Causes of 
variance. 


The Daya 
Bhaga. 
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Factim valet. 


Mrat ; the Daya Bhaga lays down the principle of religi- 
ons efficacy as the ruling canon in determining the order 
of sttccession; consequently it rejects the preference of 
agnates to cognates, which distinguishes the other systems, 
and arranges and limits the cognates upon principles pecu- 
liar to itself (^). 

Secondly ; it wholly denies the doctrine that property is 
by birth, which is the corner-stone of the joint family sys- 
tem. Hence it treats the father as the absolute owner of 
the property, and authorises him to dispose of it at his 
pleasure. It also refuses to recognize any right in the son 
to a partition during his father’s life {u). 

Thirdly; it considers the brothers^ or other collateral 
members of the jcint family, as holding their shares in 
quasi-severalty, and consequently recognizes their right to 
^pose of them at their pleasure, while still undivided (v). 

Fourthly ; whether as a result of the last principle, or 
upon independent grounds, it recognizes the right of a 
widow in an undivided family to succeed to her husband’s 
share, if he dies without issue, and to enforce a partition on 
her own account {w). 

It is usual to speak of the doctrine factum valet as one of 
universal application in the Bengal school. But this is a 
mistake. When it suits Jimuta Vahana, he uses it as a 
means of getting over a distinct prohibition against aliena- 
tion by a father without the permission of his sons (aj). I 
am not aware of his applying the doctrine in any other case. 
No Bengal lawyer would admit of any such subterfuge as 
sanctioning, for instance, the right of an undivided brother 
to dispose of more than his own share in the family pro- 
perty for his private benefit, or as authorising a widow to 
adopt without her husband’s consent, or a boy to be adopted 

it) See post, § 459, et seq. 

(«) See post, S 224, 2S5. (w) See post, § 242, 438. 

(v) See post, $ 241^ (a) Daya Bhaga, ii. § 
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after vpanayana, or marriage. The principle is only 
applied where a legal precept has been already reduced 
by independent reasoning to a moral suggestion. 

§ 36, Now, in all the above points the remaining parts of 
India agree with each other in disagreeing with Jimuta 
Vahana and his followers. Their variances inter se are 
comparatively few and slight. Far the most important is 
the difference which exists between Western India and the 
other provinces which follow the Mitakshara, as to the 
right of females to inherit. A sister, for instance, who is 
nowhere else recognized as an heir, ranks very high in the 
order of succession in the Bombay Presidency, and many 
other heiresses are admitted, who would have no locus 
standi elsewhere {y). Any reader of Indian history will 
have observed the public and prominont position assumed 
by Mahratta Princesses, and it seems probable that the doc- 
trine which prevails in other districts, that women are 
incapable of inheriting without a special text, has never 
been received at all in Western India. Women inherit 
there, not by reason, but in defiance, of the rules which 
regulate their admission elsewhere. In their case, written 
law has never superseded immemorial custom ( 2 .) 

§ 37. Another matter as to which there is much variance Law of adoption, 
is the law of adoption. For instance, as regards the right 
of a widow to adopt a son to her deceased husband. In 
Mithila no widow can adopt. In Bengal and Benares she 
can, with her husband^s permission. In Southern India, 
and in the Punjab, she can adopt, even without his permis- 
sion, by the consent of his sapindas. In Western India 
she can adopt without any consent (a). So as regards the 
person to be adopted. The adoption of a daughter's, or a 
sister^s, son is forbidden to the higher classes by the Sans- 
krit writers. It is legal in the Punjab. It is commonly 

(y) Vyavahara Mayukha, iv. 8, § 19 ; W. A B, IS/— 182. 

{z) See post, $ 472, 488^90, 518, 541. 

(a) See post, 8 101. 
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practised in the South of India {h) , In all these cases we 
may probably trace a survival of ancient practices which 
existed before adoption had any religious significance, un- 
fettered by the rules which were introduced when it 
became a religious rite. The similarity of usage on these 
points between the Punjab and the South of India seems 
to me strongly to confirm this view. It is quite certain that 
neither borrowed from the other. It is also certain that 
in the Punjab adoption is a purely secular arrangement. 
There seems strong reason to suppose that in Southern 
India it is nothing more (c). But what is of importance 
with regard to the present discussion is, that these differ- 
ences find no support in the writings of the early sages, 
or even of the early commentators. They appear for the 
first time in treatises which are absolutely modern, or merely 
in recorded customs. To speak of such variances as 
arising from different schools of law, would be to invert the 
relation of cause and effect. We might just as well invent 
different schools of law for Kent and Middlesex, to account 
for Gavelkind and the Customs of London. Even Hindu 
lawyers cannot alter facts. In some instances they try to 
wrest some holy precept into conformity with the facts (d) ; 
but in other cases, and especially in Western India, the 
facts are too stubborn. The more closely we study the 
works of the different so-called schools of law, other than 
those of Bengal, the more shall we be convinced that the 
principles of all are precisely the same. The local usages 
of the different districts vary. Some of these usages the 
writers struggle to bring within their rules; others they 
silently abandon as hopeless. What they cannot account 
for, they simply ignore (e). 


(b) See posti § 123, 124. ^ ^ (c) See post, § 95. 

id) See, for instance, the mode in tvhich four conflicting views as to the 
right of a widow to adopt have heen deduced from a single text of Yasishtha, 
Collector of Madura v. Moottoo Eamalinga, 12 M. 1. A. 435 ; 6. 0. 10 Sath. 
(P. O.) 17 S. 0. 1 B. L. E. (P. O.) 1. 

(e) For instance, second marriages of widows or wives, which are equally 
practised in the North, the West) and the South of India, see post, § 69. 
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§ 38. IV. Judicial Decisions. — great deal has been said, 
often by no means in a flattering spirit, of the decisions 
upon Native Law of our Courts, whether presided over by 
civilian, or by professional. Judges. It seems to be sup- 
posed that they imported European notions into the ques- 
tions discussed before them, and that the divergences 
between the law which they administered and that which is 
to be found in the Sanskrit law-books, are to be ascribed 
to their influence. In one or two remarkable instances, no 
doubt, this was the case ; but those instances are rare. My 
belief is that their influence was exerted in the opposite 
direction, and that it rather showed itself in the pedantic 
maintenance of doctrines whose letter was still existing, 
but whose spirit was dying away. It could hardly have 
been otherwise. It seems to be forgotten that upon all 
disputed points of law, the English J*udges were merely 
the mouthpieces of the pundits who were attached to their 
Courts, and whom they were bound to consult (/). The 
sKghtest examination of the earliest reports at a time when 
all points of law were treated as open questions, will show 
that the pundits were invariably consulted, wherever a 
doubt arose, and that their opinions were for a long time 
implicitly followed. If, then, the decisions were not in 
accordance with Hindu law, the fault rested with the pundits, 
and not with the Judges. The tendency of the pundits 
would naturally be to magnify the authority of their own 
law-books ; and accordingly we find that they invariably 
quote some text in support of their opinion, even when the 
text had no bearing whatever upon the point. The ten- 
dency of the Judges was even more strongly in the same 
direction. The pundit, however bigoted he might be, was 
at all events a Hindu, living amongst Hindus, and advising 
upon a law which actually governed the every-day lives of 
himself and his family and his friends. He would torture 
a sacred text into an authority for his opinion ; but his 


(/) The pxmdite, as official referees of the Courts, were only aholished by 
Act XI of 1884. 
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Force of usage. 


opinion would probably be right, though unsustained by, 
or even opposed to, his text. With the English Judge 
there was no such restraining influence. He was sworn to 
administer Hindu law to the Hindus, and he was determined 
to do so, however strange or unreasonable it might appear. 
At first he accepted his law unhesitatingly from the lips of 
the pundits ; and so long as he did so, probably no great 
harm was done. But knowledge increased, and the foun- 
tains were opened up, and he began to enquire into the 
matter for himself. The pundits were made to quote chapter 
and verse for their opinions, and it was found that their 
premises did not warrant their conclusions. Or their 
opinions upon one point were compared with their opinions 
upon an analogous point, and found not to harmonise, and 
logic demanded that they should be brought into conformity 
with each other. Sometimes the variance between the 
futwahs and the texts was so great that it was ascribed to 
ignorance, or to corruption. The fact really was that the 
law had outgrown the authorities. Native Judges would 
have recognized the fact. English Judges were unable to 
do so, or else remarked (to use a phrase which I have 
often heard from the Bench), that they were bound to 
maintain the integrity of the law.^^ This was a matter of 
less importance in Bengal, where Jimuta Vahana had already 
burst the fetters. But in Southern India it came to be 
accepted, that Mitakshara was the last word that could 
be listened to on Hindu law. The consequence was a state 
of arrested progress, in which no voices were heard unless 
they came from the tomb. It was as if a German were to 
administer English law from the resources of a library 
furnished with Fleta, Glanville and Bracton, and terminat- 
ing with Lord Coke (gf). 

§ 39. In Western and Northern India the differences 
between the written and the unwritten law were too palpa- 

(g) The substance of this paragraph was written by me in an Indian jour- 
nal so long ago as 1863. I mention the fact, lest it should be supposed that 1 
have borrow^, without acknowled^ent, from a vaiy interestu^ pamge in 
Sir H, S. Maihd s Tihage Communitiea, p. 44. 
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ble to be passed over. Accordingly in many important oases 
in Borrodaile’s Eeports, we find that the Court did not 
merely ask the opinion of their pundits, but took the evi- 
dence of the heads of the castes concerned as to their actual 
usage. The collection of laws and customs of the Hindu 
castes, made by Mr. Steele under the orders of Government, 
was another step in the same direction. It is probable that 
the laxity, which has been remarked as the characteristic 
of Hindu law in the Bombay Presidency, would be found 
equally to exist in many other districts, if the Courts had 
taken the trouble to look for it. In quite recent times the 
Courts of the N.-W. Provinces and of the Punjab have acted 
on the^ame principle of taking nothing for granted. The 
result has been the discovery, that while the actual usages 
existing in those districts are remarkably similar to those 
which are declared in the Mitakshara and the kindred works, 
there is a complete absence of those religious principles 
which are so prominent in Brahmanical law. Consequently 
the usages themselves have diverged, exactly at the points 
where they might have been expected to do so {h). Ab- 
sente causa, ahest et lex. 


{h) See Punjab Customa, 5, 11, 78 ; Sheo Singh Rat v. Jilt. DakhOy 6 N.-W. 
P. 382 ; affd. 5 I. A. 87; S. 0. 1 All. 688 ; Chotay hall v. Chunno hall, 6 1. A. 
15 ; S. 0. 4 Cal. 744. 



CHAPTER III. 


THE SOUBCES OF HINDU LAW. 

Custom, 

Onitom binding. § 40. Ip I am right in supposing that the great body of 

existing law consists of ancient usages^ more or less modi- 
fied by Aryan or Brahmanical influence, it would follow 
that the mere fact that a custom was not in accordance with 
written law, that is with the Brahmanical code, would be no 
reason whatever why it should not be binding upon those 
by whom it was shown to be observed. This is admitted in 
the strongest terms by the Brahmanical writers themselves. 
Manu says that ‘^immemorial usage is transcendant law,^^ 
and that holy sages, well knowing that law is grounded 
on immemorial custom, embraced, as the root of all piety, 
good usages long established^^ (a). And he lays it down 
that a king who knows the revealed law, must enquire into 
the particular laws of classes, the laws or usages of dis- 
tricts, the customs of traders, and the rules of certain fami- 
lies, and establish their peculiar laws^^ (&) ; to which Kul- 
luka Bhatta adds, as his gloss, If they (that is, the laws) 
be not repugnant to the law of God,^^ by which no doubt 
he means the text of the Vedas as interpreted by the 
Brahmans. But that Manu contemplated no such restric- 
tion is evident by what follows a little after the above 
passage. What has been practised by good men and by 
virtuous Brahmans, if it be not inconsistent with the legal 
customs of provinces or districts, of classes or families, let 

(a) Mann, i. § 108, 110. 

(b) Mann, viii. § 41. See, too, Vribaspati, cited Vyavabara Maynbba, i« 1, 
§ 18, and Vasisbiba and other antborities, cited M. MuUer, A. S. Lit. 50. 
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him establish^^ (c) . So Yajnavalkya says (d), Of a newly- 
subjugated territory, the monarch shall preserve the social 
and religious usages, also the judicial system, and the state 
of classes, as they already obtained/^ And the Mitakshara 
quotes texts to the effect, that even practices expressly 
inculcated by the sacred ordinances may become obsolete, 
and should be abandoned if opposed to public opinion (e) . 

§ 41. The fullest effect is given to custom both by our 
Courts and by legislation. The Judicial Committee in the 
Bamnad case said, Under the Hindu system of law, clear 
proof of usage will outweigh the written text of the law^^ (/) . 
And all the recent Acts which provide for the admin- 
istration of the law dictate a similar reference to usage, 
unless it is contrary to justice, equity or good conscience, or 

has been actually declared to be void (g ) . 

• 

§ 42. It is much to be regretted that so little has been 
done in the way of collecting authentic records of local cus- 
toms. The belief that Brahmanism was the law of India 
was so much fostered by the pundits and Judges, that it 
came to be admitted conventionally, even by those who 
knew better. The revenue authorities, who were in daily 
intercourse with the people, were aware that many rules 
which were held sacred in the Court, had never been heard 
of in the cottage. But their local knowledge appears rarely 
to have been made accessible to, or valued by, the Judicial 
department. I have already mentioned, as an exception, 
Mr. Steele^s collection of customs in force in the Deccan. 
In the Punjab and in Oudh most valuable records of village 
and tribal customs, relating to the succession to, and dispo- 
sition of, land have been collected under the authority of 

(c) Mtulu, viii. § 46. {d) Yujnavalkya, i. § 842. 

(e) Mitakshara, i. 8, § 4. See V. N. Mandlik. Introduction, 43, 70. Baghn- 
nandana, i. 88. 

if) Collector of Madura v. Moottoo Ramalingaf 12 M. 1. A. 486 ; S. 0. 10 
Snth. (P. O ) 17 ; S. O 1 B. L. R. (P. C.) 1. 

ig) See, as to Bombay, Bom. Reg. IV of 1827, s. 26 ; Act II of 1864, s. 15. 
As to Burmah, Act XV 11 of 1875, s. 5. Central Provinces, Act XX of 1875, 
s. 5. Madras, Act III of 1878, s. 16. Oudh, Act XVIII of 1876, a. 8. Punjab, 
Act XII of 1878, 8. 1. See Sundar v. Khuman Singh, 1 All. 618. 
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the Bettlement officers, and these have been brought into 
relation with the Judicial system by an enactment that the 
entries contained in them should be presumed to be true {h) . 
Many most interesting peculiarities of Punjab Law will be 
found in a book to which I shall frequently refer, which 
gives the substance of these customs, and of the decisions of 
the Chief Court of Lahore upon them, and in three volumes 
issued under the authority of the Punjab Government on 
the same subject (i). The special interest of these customs 
arises from the fact, already noticed (k), that Brahmanism 
seems never to have succeeded in the Punjab. Accord- 
ingly, when we find a particular usage common to the 
Punjab and to Sanskrit law, we may infer that there is 
nothing necessarily Brahmanical in its origin (Z). Another 
work of the greatest interest, which I believe no writer 
has ever noticed, is the Thesawaleme, or description of the 
customs of the Tamil inhabitants of Jaffna, on the island of 
Ceylon. The collection was made in 1707, under the orders 
of the Dutch Government, and was then submitted to, and 
approved by, twelve MoodelHars, or leading Natives, and 
finally promulgated as an authoritative exposition of their 
usages (m) . Now, we know that from the earliest times there 

ih) Theue records are known by the terms, Wa jib-nUarz (a written represen- 
tation or petition) and Riwaz-i-am (common proctice or custom) . See Punjab 
Cnstoms, 19; Act XXXIII of 1871, b. 61. XVlI of 1876, s. 17. Lekraj Kuar 
▼. Mdkpal Singhf 7 !• A. 63 ; 8. C. 6 Cal. 744 ; Harhhaj v. Oumani, 2 All. 493 ; 
Isri 8%ngh v. Oanqa, ib. 876. In the case of Uman Parshad v. Oandharp 
Singh, 14 I. A. 127, C. S. 15 Cal. 20, the Judicial Committee called attention to 
a practice which had grown up in Oudh, of allowing the proprietor to enter bia 
own views upon the Wa.jib-ul-nrz, whereas it ought to be an official record oif 
onstoms, arrived at by the inquiries of an impartial officer. Bee too per curiam, 
12 All. 835. A WajiD-ul-arz which has long stood on record, and been unques- 
tioned by the parties who would be affected by it, is primd facie evidence of 
custom, though not signed by any landholder in the village. Rustam Ali v. 
Abhasi, 13 All. 407. 

(i) Notes on Customary Law, as administered in the Courts of the Punjab, 
^ Charles Boulnois, Es^., Judge of the Chief Court, and W. H. Rattigan, 
Esq., Lahore, 1876. 1 cite it shortly as Punjab Customs. Punjab Customary 
Law. Edited by 0. L. Tapper, C. 8. Calcutta, 1881. 

(k) Ante, 8 8. 

(l) Mr. 0. L Tapper says of the Punjab, “ The Brahmans are not in the 
Punjab the depositories of Customary law. To ascertain it, we must go to the 
IVibal Council, if there be one, or to the elders of the tribe.** “ It is not, I 
think, the custom which has modified the Jaw. It is the Brahmanical law occa- 
sionally, and the Mubammedan law more often, which has modified the ons- 
tom.** Punjab Customary Law, II. 82, 86. 

(m) The edition which I possess was published in 1862, with the decisions of 
the English Coarts, by Mr. H. F. Mutukistna, who gave it to me. 
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has been a constant stream of emigration of Tamulians 
into Ceylon, formerly for conquest, and latterly for pur- 
poses of commerce. We also know that the influence of 
Brahmans, or even of Aryans, among the Dravidian races 
of the South has been of the very slightest, at all events 
until the English officials introduced their Brahman ad- 
visers (n)» The customs recorded in the Thesawaleme may, 
therefore, be taken as very strong evidence of the usages 
of the Tamil inhabitants of the South of India two or three 
centuries ago, at a time when it is certain that those usages 
could not be traced to the Sanskrit writers. Undoubted 
evidence of the condition of Hindu law at a very much 
earlier period may also be found in the usages of the 
Nambudry Brahmans on the West Coast in the Madras Pre- 
sidency. The tradition is that they were introduced into 
Malabar as an organised community Jpy king Parasurama, 
and the evidence tends to show that they must have been 
settled there about 1200 or 1500 years ago. As they 
took their place among a community which was governed 
by a totally different system, it may safely be assumed that 
the form of Hindu law which prevails among the Nam- 
budries of the present day is that which was universal 
among the Brahmans of Eastern India at the time of their 
emigration. Its archaic character exactly accords with 
such a conclusion (o). Many very interesting customs 
still existing in Southern India will be found in the Madura 
Manual by Mr. Nelson, and in the Madras Census Eeport 
of 1871 by Dr. Cornish. These show what rich materials 
are available, if they were only sought for. 

§ 48. Questions of usage arise in four different ways in 
India. First; as regards races to whom the so-called Hindu 
law has never been applied ; for instance, the aboriginal 
Hill tribes, and those who follow the Marumahatayem law 
of Malabar, or the Alya Santana law of Canara. Secondly ; 
as regards those who profess to follow the Hindu law gener- 
ally, but who do not admit its theological developments. 

(n) See ante, % 6. 

(o) Vatndevan y. Secy» of State, 11 Mad. ISO, 181. 
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Thirdly ; as regards races who profess submission to it as 
a whole ; and, fourthly, as regards persons formerly bound 
by Hindu law, but to whom it has become inapplicable. 


Oasii where 
religious prin* 
oipies are ig- 
nored. 


§ 44. The first of the above cases, of course, does not 
come within the scope of this work at all. The distinction 
between the second and third classes is most important, as 
the deceptive similarity between the two is likely to lead to 
erroneous conclusions in cases where they really differ. For 
instance, in an old case in Calcutta, where a question of 
heirship to a Sikh was concerned, this question again turn- 
ing upon the validity of a Sikh marriage, the Court laid it 
down generally that “ the Sikhs, being a sect of Hindus, 
must be governed by Hindu law^^ (p). Numerous cases in 
the Punjab show that the law of the Sikhs differs materi- 
ally from the Hindu^law, in the very points, such as adop- 
tion and the like, in which the difference of religion might 
be expected to cause a difference of usage. Similar differ- 
ences are found among the Jats [q), and even among the 
orthodox Hindus of the extreme north-west of India (r). 
So, as regards the Jains, it is now well recognized that, 
though of Hindu origin, and generally adhering to Hindu 
law, they recognize no divine authority in the Vedas, and do 
not practise the Shradhs, or ceremony for the dead, which 
is the religious element in the Sanskrit law. Consequently, 
that the principles which arise out of this element do not 
bind them, and, therefore, that their usages in many res- 
pects are completely different (s). I strongly suspect that 
most of the Dravidian tribes of Southern India come under 
the same head (t). 


ip) Juggomohun v. Saumcoomar^ 2 M. Dig. 48. 

(q) The JatB (Sanskrit, Yadava) are the descendants of an aboriginal race. 
Manning’s Ancient India, i. 66. 

(r) See Punjab Customs, passim. As to the effect of the introdnction of the 
Punjab code as creating a lex loci^ see Mulkah Do v. Mirza Jehan, 10 M. I. A. 
262; S. 0. 2 Suth. (P. C.) 65. 

is) Bhagvandas v. Bajmalt 10 Bom. H. 0. 241 ; Sheo Singh Rai v. Mt, Dahhn, 
6 N.-W. P. 882, affd. 6 1. A. 87 ; B. C. 1 All. 6^. See CHses where such dif- 
ference of usage was held not to be made out, Lalla Mohaheer v. Mt. Kundun, 
8 Bath. 116; affd. Suh nomine Dooi'ga Pershad v. Mt, Kundun, 1 I. A. 55; S. 
C. 21 Buth. 214 : B. C. 18 B. L. B. 285. Bachehi v. Makhan, 8 All. 56. 

(0 See ante, $ 2, 11. 
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§ 45. As regards those who profess submission to the Diapn^ ap- 
Hindu Law as a whole, questions of usage arise, first, with 
a view to determine the particular principles of that law by 
which they should be governed ; and, secondly, to determine 
the validity of any local, tribal, or family exceptions to that 
law. Primd facie, any Hindu residing in a particular 
province of India is held to be subject to the particular 
doctrines of Hindu Law recognized in that province. He 
would be governed by the Daya Bhaga in Bengal ; by the 
Vivada Chintamani in North Behar and Tirhut ; by the 
Mayukhain Guzerat; and generally by the Mitakshara else- 
where (u) . But this law is not merely a local law. It becomes 
the personal law, and a part of the status of every family 
which is governed by it. Consequently, where any such family 
migrates to another province, governed by another law, it 
carries its own law with it (t?) . For instsoice, a family migrat- 
ing from a part of India where the Mitakshara, or the 
Mithila, system prevailed, to Bengal, would not come under 
the Bengal law from the mere fact of its having taken 
Bengal as its domicil. And this rule would apply as much 
to matters of succession to land as to the purely personal 
relations of the members of the family. In this respect the 
rule seems an exception to the usual principles, that the lex 
loci governs matters relating to land, and that the law of 
the domicil governs personal relations. The reason is, that 
in India there is no lex loci, every person being governed 
by the law of his personal status. The same rule as above 
would apply to any family which, by legal usage, had 
acquired any special custom of succession, or the like, 
peculiar to itself, though differing from that either of its 
original, or acquired, domicil 


{v) See antBf § 26—31. As to Assfim iind Orissa, which are supposed to be 
governed hy Bengtil kw, and Ganjam by the law of Madras, see ante, % 11. 

(v) This law will not necessarily be the law now prevailing in the domicil 
of origin, hut that which did prevail there at the time of emigration. Vasu* 
devan V. Secy, of State, 11 Mad. 157, 162. 

(to) Rutcheputty v. Rajuvdev, 2 M. 1, A. 182 ; Byjnathv, Kwilmon, 24 Suth. 
96, and per curiam, Soorendronath v. Mt. Heeramonee, 12 M. I* A, 91, infrat 
note (x.) Mantle Chand v. Jagat Settanif 17 Cal. 618. 
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§ 46 . When such an original variance of law is once estab- 
lished, the presumption arises that it continues; and the 
onus of making out their contention lies upon those who 
assert that it has ceased by conformity to the law of the 
new domicil (a?). But this presumption may be rebutted, 
by showing that the family has conformed in its religious 
or social usages to the locality in which it has settled ; or 
that, while retaining its religious rites, it has acquiesced in 
a course of devolution of property, according to the com- 
mon course of descent of property in that district, among 
persons of the same class {y ) . 

Of course the mere fact that, by the act of Government, 
a district which is governed by one system of law is annexed 
to one which is governed by a different system, cannot raise 
any presumption that the inhabitants of either district have 
adopted the usages df the other (2) . 

§ 47. The next question is as to the validity of customs 
differing from the general Hindu law, when practised by 
persons who admit that they are subject to that law. Ac- 
cording to the view of customary law taken by Mr. Austin 
(a), a custom can never be considered binding until it has 
become a law by some act, legislative or judicial, of the sove- 
reign power. Language pointing to the same view is to 
be found in one judgment of the Madras High Court (b ) , 
But such a view cannot now be sustained. It is open 
to the obvious objection, that, in the absence of legislation, 
no custom could ever be judicially recognized for the first 
time. A decision in its favour would assume that it was 
already binding. The sounder view appears to be that law 


(x) Soorendronath v. Mt, Heeramonee^ 12 M. I. A. 81 ; S. 0. 1 B. L. B. (P. 
C.) 26; S. C. 10 Suth. (P. 0.) 86; Ohunnessurree v. Kishen^ 4 Wym. 226; 
Sonatun v. Ruttun^ Suth. Sp. 96 ; Pirthee Singh v. Mt, Sheo^ 8 Suth. 261. 

(y) Rajchunder v. Qoculchundy 1 S. D. 43 (66) ; Chundro v. Robin Soondur^ 
2 Suth. 197 ; Rambromo v. Kaminee^ 6 Suth. 296; S. 0. 3 Wym. 8 ; Junarud* 
deen v. Nobin Chunder, Marsh. 232; per curiam^ Soorendronath v. Mt. Heera* 
monee^ 12 M. I. A. 96 ; Sitpra. note (x). 

(») Prithee Singh v. Court of Wardtt 23 Snth. 272. 

(a) Austin, i. 148, ii. 229. 

(b) Naraeammal v. Balaramacharlu^ 1 Mad. H. 0. 424. 
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and usage act, and re-act, upon each other. A beKef in the 
propriety, or the imperative nature, of a particular course of 
conduct, produces a uniformity of behaviour in following it ; 
and a uniformity of behaviour in following a particular 
course of conduct, produces a belief that it is imperative, or 
proper, to do so. When from either cause, or from both 
causes, a uniform and persistent usage has moulded the life, 
and regulated the dealings, of a particular class of the com- 
munity, it becomes a custom, which is a part of their per- 
sonal law. Such a custom deserves to be recognized and 
enforced by the Courts, unless it is injurious to the public 
interests, or is in conflict with any express law of the ruling 
power (c). Hence, where a special usage of succession was 
set up, the High Court of Madras said, What the law 
requires before an alleged custom can receive the recognition 
of the Court, and so acquire legal force,*is satisfactory proof 
of usage, so long and invariably acted upon in practice, as 
to show that it has, by common consent, been submitted to 
as the established governing rule of the particular family, 
class, or district of country ; and the course of practice upon 
which the custom rests must not be left in doubt, but be 
proved with certainty^^ (d) . This decision was affirmed on 
appeal, and the Judicial Committee observed (e) : Their 
Lordships are fully sensible of the importance and justice 
of giving effect to long established usages existing in par- 
ticular districts and families in India, but it is of the essence 
of special usages, modifying the ordinary law of succession, 
that they should be ancient and invariable ; and it is fur- 
ther essential that they should be established to be so by 
clear and unambiguous evidence. It is only by means of 


(c) Seethe subject discussed, Khojah*8 case. Perry, O. 0. 110; Howard v. 
Pestonji, ih. p85 ; Tara Chand v. Peeh Ram, 8 Mad. H. 0. 66 ; Bhau Nanaji v. 
Sundrahai, 11 Bom. H. 0. 219 ; Mathura v. Eeu, 4 Bom. 645 ; Savigny, Droit 
Rom. i. 88 — 36, 165—175 ; Introduction to Punjab Customs. 

id) Sivanananja v. Muttu Eamalinga, 8 Mad. H. 0. 75, 77 ; affirmed ou ap- 
peal, 8uh nomine, RamalaTcshmi v. Sivnnantha, the Oorcad case, 14 M. I A., 
670; 8. 0. 12 B L. R. 896, S. 0. 17 Suth. 558. Approved by the Bombay 
High Court, Shidhojirav v. Naikojirav, 10 Bom. H. 0. 234. See also Bhujan^ 
grav v. Malojirav, 6 Bom. H C. (A. 0. J.) 161. 

(e) 14 M. I. A. 686. 
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fiucli evidence tliat the Courts can be assured of their exist- 
ence> and that they possess the conditions of antiquity and 
certainty on which alone their legal title to recognition 
depends.” Accordingly, the Madras High Court, when 
directing an inquiry as to an alleged custom in the south of 
India that Brahmans should adopt their sisters^ sons, laid it 
down that : I. The evidence should be such as to prove the 
uniformity and continuity of the usage, and the conviction 
of those following it that they were acting in accordance 
with law, and this conviction must be inferred from the evi- 
dence ; II. Evidence of acts of the kind ; acquiescence in 
those acts ; decisions of Courts, or even of punchayets, up- 
holding such acts ; the statements of experienced and com- 
petent persons of their belief that such acts were legal and 
valid, will all be admissible ; but it is obvious that although 
admissible, evidenoe of this latter kind will be of little 
weight if unsupported by actual examples of the usage as- 
serted” (/). Finally, the custom set up must be definite, so 
that its application in any given instance may be clear and 
certain, and reasonable, (g) 


§ 48. Where a tribe or family are admittedly governed by 
Hindu law, but assert the existence of a special custom in 
derogation of that law, the onus of course rests upon those 
who assert the custom to make it out. For instance, a cus- 
tom forbidding adoption, or barring inheritance by adop- 
tion, might be established, though in a family otherwise 
subject to Hindu law it would probably require very strong 
evidence to support it (h ) . But if the tribe or family had 
been originally non-Hindu, and only adopted Hindu usages 
in part, the onus would be shifted, and the burthen of proof 
would rest upon the side which alleged that any particular 
doctrine had become part of the personal law. A case of 


(/) Gopalayyan v. Raghupatiayyan 7 Mnd. H. 0. 260, 254. Se<», too, p 9 r 
Jtfarkby, J., Hiranath v. Baboo Ram, 9 B. L R. 294 ; 8. 0. 17 Suth. 816 ; CoU 
lector of Madura v. Moottoo Ramalinga, 12 H. I. A , 486, S. 0. 10 Suth. (P. 0.) 
17 5 8. 0. 1 B. L. K. (P. O.) 1 and Hurpurshad v. Sheo DyaL 8 1 A. 286. 8 0 
26 Suth. 65. Vishnu v. Krishnan, 7 Mnd. 3. 

(fl) Lachman v. Akhar, 1 All. 440 ; Lola v. Mira, 2 All. 49. 

(a) Bishnath Singh v. Bam Churn Mujmodar, 8. D. of I860, 20. 
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this sort arose in regard to the Baikantpur family, who 
were not originally Hindus, but who had in part, though 
not entirely, adopted Hindu customs. On a question of 
succession, when the estate was claimed by an adopted son, 
it was held by the Judicial Committee that the onus rested 
upon those who relied on the adoption to show that this was 
one of the Hindu customs which had been taken into the 
family law. If the family was generally governed by Hindu 
law the claimant might rely on that, and then the onus of 
proving a family custom would be on him who asserted 
it (i). 

§ 49. It follows from the very nature of the case, that a 
mere agreement among certain persons to adopt a particu- 
lar rule, cannot create a new custom binding on others, 
whatever its effect may be upon themselves (k). Nor can a 
family custom ever be binding where the family, or estate, 
to which it attaches is so modern as to preclude the very 
idea of immemorial usage (Z). Nor does a custom, such as 
that of primogeniture, which has governed the devolution 
of an estate in the hands of a particular family, follow it 
into the hands of another family, by whom it may have 
been purchased. In other words, it does not run with the 
land (m). 

§ 50. Continuity is an essential to the validity of a 
custom as antiquity. In the case of a widely-spread local 
custom, want of continuity would be evidence that it had 
never had a legal existence ; but it is difficult to imagine 
that such a custom, once thoroughly established, should 
come to a sudden end. It is different, however, in the case 
of family usage, which is founded on the consent of a 
smaller number of persons. Therefore, where it appeared 


(i) Fanivtlra Deb v. RaJeswarj 12 T. A 72. S. C. 11 Cal. 463. 

ik) Per cur. ^ Mijjin Boi/ee v. Otitarnm, 8 Af. J. A. 420, S (J. 2 SuLh. (P. C.) 
4; .Abraham r. Ahruhnw^ 9 AI. I. A. 242; S. t’. I Suth. (P. O.) 1 ; Sarupi v. 
Muh'h Rani^ 2 N.-W. P. 227* Hhanni v. Maharaj Singh^ 3 All. 738 

il) Unirithnath v. Ooureenathy 13 M. I. A. 542,549, 5S. C. 15 Suth. (P. C.) 10. 
(m) Qopal Dass v, Nurotuniy / S. D. 195 (230). 


Custom oanuot 
be created by 
agreement. 


Continuity 

essential. 
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that the members of a family, interested in an estate in the 
nature of a Raj, had for twenty years dealt with it as joint 
family property, as if the ordinary laws of succession govern- 
ed the descent, the Privy Council held that any impartible 
character which it had originally possessed, was determin- 
ed. They said : Their Lordships cannot find any principle, 
or authority, for holding that in point of law a manner of 
descent of an ordinary estate, depending solely on family 
usage, may not be discontinued, so as to let in the ordinary 
law of succession. Such family usages are in their nature 
different from a territorial custom, which is the lex loci 
binding all persons within the local limits in which it 
prevails. It is of the essence of family usages that they 
should be certain, invariable, and continuous ; and well 
established discontinuance must be held to destroy them. 
This would be so when the discontinuance has arisen from 
accidental causes; and the effect cannot be less when it 
has been intentionally brought about by the concurrent 
will of the family. It would lead to much confusion, and 
abundant litigation, if the law attempted to revive and give 
effect to usages of this kind after they had been clearly 
abandoned, and the abandonment had been, as in this case, 
long acted upon^^ (n). 


Uiapre of single §51, The above cases settle a question, as to which 
family. there was at first some doubt entertained, viz., whether a 

particular family could have a usage differing from the law 
of the surrounding district applicable to similar persons (o) . 
There is nothinur to prevent proof of such a family usage. 
But in the case of a single family, and especially a family 
of no great importance, there will of course be very great 
difficulty in proving that the usage possesses the antiquity 
and continuousness, and arises from the sense of legal 
necessity as distinguished from conventional arrangement. 


(n) Rajkishen v. Ramjoy, 1 Cal. 186, R. 0. 19 Ruth. 8. See, also, per cur., 
Abraham v Abraham, 9 M. I. A. 243, 8. C. 1 Suth. iP. O.) 1. 

(o) See Basvantrav v. Mantappa. 1 Bora. H. O. Appx. 42 (2nded.) ; per cur., 
Tara Chand v. Reeb Ram, 3 Mad. H. C. 58 ; Madhavrav v. Balhrishna, 4 Bom. 
H. C. (A.C. J.)118. 
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that is required to make out a binding usage (p) . Where 
the family is a very great one^ whose records are capable 
of being verified for a number of generations, the difficulty 
disappears. In the case of the Tipperah Raj, a usage has 
been repeatedly established by which the Raja nominates 
from amongst the members of his family the Jobraj (young 
sovereign) and the Kara Thakoor (chief lord), of whom the 
former succeeds to the Raj on a demise of the Raja, and 
the second takes the place of Jobraj {q). Also a custom in 
the Raj of Tirhoot, by which the Raja in possession abdi- 
cates during his lifetime, and assigns the Raj to his eldest 
son, or nearest male heir (r). Many of the cases of estates 
descending by primogeniture appear to rest on the nature 
of the estate itself, as being a sort of sovereignty, which 
from its constitution is impartible («).^ But family custom 
alone will be sufficient, even if the estate is not of the 
nature of a Raj, provided it is made out (^). And where 
an impartible Raj has been confiscated by government, and 
then granted out again, either to a stranger, or to a member 
of the same family, the presumption is that it has been 
granted with its incidents as a Raj, of which the most pro- 
minent are impartibility and descent by primogeniture {u ) . 
This presumption, however, will not prevail, when the mode 
of dealing with the Raj after its confiscation, and the mode 
of its regrant are consistent with an intention that it should 
for the future possess the ordinary incidents of partibi- 
lity 

(p) See the subject discussed, Bhau Naiiajiv, Sunhdrahaij 11 Bono. B. C, 
269 ; Ismail v. Fidayat, 3 All. 723. 

(q) Neelliisto Deh v. Beerchunder^ 12 M. 1. A. 623, S. C. 12 Suth. (P. C.) 21 ; 
S. C. 3 B. L. 11. (P C.) 13. 

(r) Gunesh v. Moheshur, 6 M. I. A. 164, wbicb see in the Court below, 7 S. 
D. 228 (271) ; see the Pachete Raj^ Gurundnaraiu v. ZJnund, 6 S. D. 282 (854), 
affd. Bnb. nomine, Aniind v. Dhei'aj, 6 M. I. A. 82 

(s) There may, however, be a partible liaj. See Ghirdharee v. Koolahul, 2 
M. I. A. 344, S. 0. 6 Suth. (P. C.) 1. 

(t) Rawut TJrjun y. Raivut Ghunsiam, b 1^, I. A. 169; Chowdhry Chinta* 
mun V. NowlnTtho, 2 1. A. 263, S. C. 24 Suth. 255; Tarlagadda MaUikarjuna 
V. Y, Durga, 17 1- A. 134, S. C. 13 Mad. 406. 

(u) Beer Pertah v. Maharajah Rajenden', (Hunsapore case), 12 M. I. A. 1, 8. 
C. 9 Suth. (P. C.) 15; Mutta Vaduganatha v. Dorasinga, 8 I. A. 99, S. 0. 8 
Mad. 290. 

(v) Venkata Narasimha v. Narayya, (Nuzvid case), 71. A. 38, S. C. 2 Mad. 128, 
Mirangi Zamindar y, Satriicharla Bamahhadra^ 18 1. A. 46, 8. C., 14 Mad. “““ 
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§ 52 . Customs whicli are immoral^ or contrary to public 
policy, will neither be enforced, nor sanctioned For 
instance, prostitution is not only recognized by Indian usage, 
and honoured in the class of dancing girls, bat the relations 
between the prostitute and her paramour were regulated by 
law, just as any other species of contract (x ) . Even under 
English law prostitution is, of course, not illegal, in the 
sense of being either prohibited, or punishable ; and I con- 
ceive there can be no reason why the existence of a distinct 
class of prostitutes in India, with special rules of descent 
inter se, should not be recognized now, and those rules 
acted on (y). But prostitution even according to Hindu 
views is immoral, and entails degradation from caste (z). 
It is quite clear, therefore, that no English Court would look 
upon prostitution a consideration that would support a 
contract ; and it has been held that the English rule will 
also be enforced to the extent of defeating an action against 
a prostitute for lodgings, or the like, supplied to her for the 
express purpose of enabling her to carry on her trade (a) . 
So it has been held that the procuring of a minor to 
be a dancing girl at a pagoda, or the disposing of her as 
such, is punishable under ss. 372 & 373 of the Indian Penal 
Code (6), and the Bombay High Court went so far as to 
hold that the adoption of a girl by persons of this class, 
to be brought up in their profession, cannot be recognised 
as conferring any rights (c). The soundness of any such 
general rule seems, however, to have been doubted by the 


{w) Manu, viii. § 41 ; M. Miiller, A. S. L. 50. See statutes cited , ante, § 41. 
not^igl 

tj) See Viv. Chint. 101. 

rr, _ «« „ 7 S. D. 273 (325) ; Shida v. Sunshidnpa, Morris, 

— _ , . 5 Mad. H C. 161 ; and seejoer cur., 

Chalalconda v, Ratnachalarn, z mau jll. \ j . /u. 

^ « \\T SiivaHunQU v. Minal, 12 Mad. 277 ; Tara NaiHn v. 

* . 366 ; Muttu^ 


. , Suth. 445, S. C. 9 B. L. R. appx, 37. 

See Sutao v. Hurreeranif iieliasiH, i. 

/tv R Mad. H C. 415 ; E. v. Jailif 6 Bom. H. 0. (C. 0.) 

, lit 1 Mad. 168. See, however, ” ” 

13 M«d. 273. 

Mathura t. JSiu, 4 Bom. 545. 
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Bombay Court in a more recent case, and was expressly 
denied in Madras (d) . So it Has been held in Bombay that 
caste customs authorising a woman to abandon her hus- 
band, and marry again without his consent, were void for 
immorality (e). And it was doubted whether a custom 
authorising her to marry again, during the lifetime of her 
husband, and with his consent, would have been valid (/) . 

Among the Nairs, as is well known, the marriage relation 
involves no obligation to chastity on the part of the 
woman, and gives no rights to the man. But here what 
the law recognizes is not a custom to break the marriage 
bond, but the fact that there is no marriage bond at all (g). 

In a case before the Privy Council, a custom was set up as 
existing on the west coast of India, whereby the trustees of 
a religious institution were allowed to sell their trust. The 
Judicial Committee found that no such custom was made 
out, but intimated that in any case they would have held it 
to be invalid, as being opposed to public policy (h ) . 

§ 53. The fourth class of cases mentioned before (§ 43), Change of 
arises when circumstances occur which make the law, which ngago. 

has previously governed a family, no longer applicable. 

In one sense any new law which is adopted for the gov- 
ernance of such a family must be wanting, as regards that 
family, in the element of antiquity necessary to constitute 
a custom. On the other hand, the law itself which is adopted 
may be of immemorial character ; the only question would 
be as to the power of the family to adopt it. We have 
already seen that a family migrating from one part of India 
to another, may either retain the law of its origin, or adopt 
that of its domicil (i). The same rule applies to a family 
which has changed its status. If the new statics carries 

(d) Tara Naikin v. Nana Lakshman^ 14 Bom. 90. Venku v. Jdahalingay 11 
Mad. 893. See •post^ § 183. 

(e) K. V. Karean, 2 Bom. H. C. 124 j see H. v. Manohar^ 5 Bom. H. C. (C. 

0.) 17; Uji V. Hathiy? Bom. H. 0. (A. C. J.) 183; Narayan v. Laving^ 

2 Bom. 140. 

(/) Khetnkor y. JJmiashankar^ 10 Bom. H. 0. 881. 

{g) See Koraga v. Reg.^ 6 Mad. 374. 

\h) Rajah Vurmah v. Ravi Vurmahy 4 I. A. 76, 8. 0. 1 Mad. 285* 

(i) AntOy S 46. 



54 


CtJSTOMABY LAW. 


[Chap. Ill, 


with it an obligation to submit to a particular form of law, 
such form of law is binding upon it. If, however, it carries 
with it no such obligation, then the family is at liberty, 
either to retain so much of its old law as is consistent with 
its change of status, or to adopt the usages of any other 
class with which the new status allows it to associate itself. 


Conversion to 

Hnhammedan- 

ism. 


§ 54. Where a Hindu has become converted to Muham- 
medanism, he accepts a new mode of life, which is governed 
by a law recognized, and enforced, in India. It has been 
stated that the property which he was possessed of at the time 
of his conversion will devolve upon those who were entitled 
to it at that time, by the Hindu law, but that the property 
which he may subsequently acquire will devolve according 
to Muhammedan law (k ) . The former proposition, however, 
must, I should thiifk, be limited to cases where by the 
Hindu law his heirs had acquired an interest which he could 
not defeat. If he was able to disinherit any of his relationvS 
by alienation, or by will, it is difficult to see why he should 
not disinherit them by adopting a law which gave him a 
different line of heirs. The latter part of the proposition, 
however, has been affirmed by the Privy Council, in a case 
where it was contended that a family which had been 
converted several generations back to Muhammedanism 
was still governed by Hindu law. Their Lordships said. 
This case is distinguishable from that of Ahraham v. 
Ahraham {1), There the parties were native Christians, 
not having, as such, any law of inheritance defined by 
statute ; and, in the absence of one, this Committee applied 
the law by which, as the evidence proved, the particular 
family intended to be governed. But the written law of 
India has prescribed broadly that in questions of succession 
and inheritance, the Hindu law is to be applied to Hindus, 
and the Muhammedan law to Muhammedans ; and in the 
judgment delivered by Lord Kingsdown in Ahraham v. 


ik) 2 W. MacK. 181, 182 ; Jowala v. Dharam^ 10 M. I. A* 587- 
(0 9 M. 1. A. 195, S. C. 1 Suth. (P. 0.) 1. 
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Abraham, p. 239, it is said that ^ this rule must be under- 
stood to refer to Hindus and Muhammedans, not by birth 
merely, but by religion also.^ The two cases in W. H. 
MacNaghten^s Principles of Hind. L., vol. ii., pp. 131, 132, 
which deal with the case of converts from the Hindu to the 
Muhammedan faith, and rule that the heirs according to 
Hindu law will take all the property which the deceased 
had at the time of his conversion, are also authorities for 
the proposition that this subsequently acquired property is to 
be governed by the Muhammedan law Here there is nothing 
to show conclusively when or how the property was 
acquired by ^ the great ancestor there was no conflict as in 
the cases just referred to, between Hindus and Muhamme- 
dans touching the succession to him. Whatever he had is 
admitted to have passed to his descendants, of whom all, 
like himself, were Muhammedans ; and it seems to be con- 
trary to principle that, as between them, the succession 
should be governed by any but Muhammedan law. Whether 
it is competent for a family converted from the Hindu 
to the Muhammedan faith to retain for several generations 
Hindu usages and customs, and by virtue of that retention 
to set up for itself a special and customary law of inherit- 
ance, is a question which, so far as their Lordships are 
aware, has never been decided. It is not absolutely neces- 
sary for the determination of this appeal to decide that 
question in the negative, and their Lordships abstain from 
doing so. They must, however, observe, that to control 
the general law, if indeed the Muhammedan law admits of 
such control, much stronger proof of special usage would be 
required than has been given in this case” (m). 

^ 55. These remarks of the Judicial Committee were not 
necessary for the decision of the case before them, as they 
held that the plaintiff would equally have failed if the prin- 

(m) Jowala v. Dharum, lOM. I. A. 611, 637. See Ha Khan v. Qool Khan 
8 ChI. 826, in which the Court, with much reason, doubted the decision in Rup- 
chund V. Lain ChowdhryrS C. L. K. 97, where it was laid down as settled law 
that with Muhammedans living in a Hindu country, the presumption or joint 
family and commensality arises. See next paragraph. 
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ciples of Hindu law had been applied to his claim. Nor did 
they profess absolutely to decide that a convert to Muham- 
medanism might not still retain Hindu usages, and they 
partly rest their view against such retention of usage upon 
the ground that there was no decision upon the subject. 
The point, however, has been repeatedly decided the other 
way in Bombay, with regard to a sect call ed Khoj ahs. These 
are a class of persons who were originally Hindus, but who 
became converts to Muhammedanism about four hundred 
years ago, retaining however many Hindu usages, amongst 
others an order of succession opposed to that prescribed by 
the Koran. A similar sect named the Memon Cutchees had a 
similar history and usage. In 1847, the question was raised 
in the Supreme Court of Bombay, whether this order of 
succession could be supported, and Sir Erskine Perry, in an 
elaborate judgment, decided that it could. His decision 
has been followed in numerous cases in Bombay, both in 
the Supreme and High Court, and may be considered as 
thoroughly established (n) . It has, however, been held that 
these decisions did not establish that the Khojas had 
adopted the entire Hindu family law, and that it could not 
be assumed without sufficient evidence that they were 
bound by the law of partition, so far as it allows a son to 
claim a share of the family property in his father^s life- 
time (o) . But although these cases may probably be taken 
as settling that an adherence to the religion of the Koran 
does not necessarily entail an adherence to its civil law, 
there may be cases in which religion and law are insepar- 
able. In such a case the ruling of the Privy Council would 
be strictly in point, and would debar any one who had 
accepted the religion from relying on a custom opposed to 
the law. For instance, monogamy is an essential part of 

in) Khojah'scrtse, IVrrv, () 0. 110; Oannhaiv Thawr, 1 Bom. TT. C 71 
73 ; Mnlhfti, in the Hoods o/, 2 iJom. IT 0. 292 ; Rahimh^i. in the Goods of, J2 
norji. H. C. ; UahiinatOui v. Hirhni, Bom 34 ; Suddurton nessav. Alnjada. 
^>1 *1 J IsHiail'p Will, 6 Jiom 452; Ashahaiv. Hnji Tyeh,9 Hviu. l]b ; 

Aoaut Ladwr v. Turner, ibid. 158; Mahomed Sidick v. Haji Ahmed, 10 Bom 1 ; 
Re Haroon Mahomed, 14 Bom. 189. 

(oj Ahmedhhoy v. Cassvmihhoy, 13 Bom. 634, over-ruling S. C. 12 Bom. 280. 
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the law of Christianity. A Muhammedan, or Hindu, convert 
to Christianity could not possibly marry a second wife after 
his conversion, during the life of his first, and if he did so, 
the issue by such second marriage would certainly not be 
legitimate, any Hindu or Muhammedan usage to the contrary 
notwithstanding (p). His conversion would not invalidate 
marriages celebrated, or affect the legitimacy of issue born 
before that event. What its effect might be upon issue 
proceeding from a plurality of wives retained after he 
became a Christian, would be a very interesting question, 
which has never arisen. 

§ 56. The second part of the rule above stated {q) is illus- 
trated by the case of Abraham v. Abraham frj, referred to 
above. There it appeared that there were different classes 
of native Christians of Hindu origin. Some retained Hindu 
manners and usages, wholly or chiefly, while others, who 
were known as East Indians, and who are generally of 
mixed blood, conformed in all respects to European customs* 
The founder of the family in question was of pure Hindu 
blood, and belonged to a class of native Christians which 
retained native customs. But as he rose in the world and 
accumulated property, he assumed the dress and usages 
of Europeans. He married an East Indian wife, and was 
admitted into, and recognized as a member of, the East 
Indian community. After his death the question arose 
whether his property was to be treated as the joint property 
of an undivided Hindu family, and governed by pure Hindu 
law ; or if not, whether it was to be governed by a law of 
usage, similar to Hindu or to European law. The former 
proposition was at once rejected. Their Lordships said («) : 

It is a question of parcenership and not of heirship. 
Heirship may be governed by the Hindu law, or by any 

(p) See Hyde v. Hyde% L. R. 1. P. & D. 130 ; Skinner v. Orde^ 14 M. I. A. 
809, 324, 8. 0. 10 B. L. R. 125 ; S. 0. 17 Sntb. 77. 

(g) Ante, $ 58. 

(r) 9 M. I. A. 195, S. C. I 8utb. (P. C.) 1. Native Cbrietiane are now gov~ 
erued bv the Indian Sucoessicm Act. Ponnusami v. Doraeami, 2 Mad. 209. 
See Sarkies v Pi osonomoi/ee, 6 Oal. 794. 

{8) 9 M. I. A. 237, 8. 0. 1 Sutb. (P, 0.) 5. 
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other law to which the ancestor may be subject ; but 
paroenership, understood in the sense in which their Lord- 
ships here use the term, as expressing the rights and 
obligations growing out of the fitafust of an undivided family, 
is the creature of, and must be governed by the Hindu 
law. Considering the case, then, vrith reference to par- 
cenership, what is the position of a member of a Hindu 
family who has become a convert to Christianity ? He 
becomes, as their Lordships apprehend, at once severed 
from the family and regarded by them as an outcast. The 
tie which bound the family together is, so far as he is 
concerned, not only loosened but dissolved. The obliga- 
tions consequent upon, and connected with the tie must, as 
it seems to their Lordships, be dissolved with it. Parcener- 
ship may be put an end to by a severance effected by 
partition ; it must, as their Lordships think, equally be put 
an end to by severance which the Hindu law recognizes 
and creates. Their Lordships, therefore, are of opinion 
that, upon the conversion of a Hindu to Christianity, the 
Hindu law ceases to have any continuing obligatory force 
upon the convert. He may renounce the old law by which 
he was bound, as he has renounced his old religion ; or, if 
he thinks fit, he may abide by the old law, notwithstanding 
he has renounced the old religion.” Their Lordships then 
reviewed the facts, showing the different usages of differ- 
ent classes of Christians, and the evidence that Abraham 
had, in fact, passed from one class into another, and pro- 
ceeded to say {t) : That it is not competent to parties to 

create, as to property, any new law to regulate the succes- 
sion to it ah intestato, their Lordships entertain no doubt ; 
but that is not the question on which this case depends. 
The question is, whether, when there are different laws as to 
property applying to different classes, parties ought not to 
be considered to have adopted the law as to property, 
whether in respect of succession ah intestato, or in other 
respects, of the class to which they belong. In this parti- 


(t) 9 M. I. A. 242, 244, 8. C. 1 8uth. (P. C.) 6, 
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cular case the question is, whether the property was bound 
by the Hindu law of parcenership/^ The law has not, so 
far as their Lordships can see, prohibited a Christian con- 
yert from changing his class. The inconvenience resulting 
from a change of succession consequent on a change of 
class is no greater than that which often results from a 
change of domicil. The argumentum ah inconvenienti cannot 
therefore be used against the legality of such a change. If 
such change takes place in fact, why should it be regarded 
as non-existing in law ? Their Lordships are of opinion, 
that it was competent for Matthew Abraham, though 
himself both by origin and actually in his youth a ^ native 
Christian,^ following the Hindu laws and customs on 
matters relating to property, to change his class of 
Christians, and become of the Christian class to which his 
wife belonged. His family was managed and lived in all 
respects like an East Indian family. In such a family the 
undivided family union, in the sense before mentioned, is 
unknown.^^ 

§ 57. On the same principle, where a European had 
illegitimate sons by two Hindu women, and they conformed 
in all respects to Hindu habits and usages, it was held that 
they must for all purposes bo treated as Hindus, and gov- 
erned by Hindu law as such. They were not an united 
Hindu family in the ordinary sense in which that term is 
used by the text writers on Hindu law ; a family of which 
the father was in his lifetime the head, and the sons in a 
sense parceners in birth, by an inchoate, though alterable, 
title ; but they were sons of a Christian father by different 
Hindu mothers, constituting themselves parceners in the 
enjoyment of their property, after the manner of a Hindu 
joint family^^ {u). And it was held that their rights of 
succession inter se and to their mother, must be judged by 
Hindu law, which recognized such rights, and not by Eng- 


(u) Myma Boyee v. Ootaramt 8 M. 1. A* 400) 420) S. Q» 2 Eutb) (P* C.) 4* 
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lish law, which denied them (v). On the other hand, the 
vast majority of the class known as East Indians, and 
referred to in the judgment in Abraham v. Abraham, have 
been the illegitimate sons of Europeans by natives or half- 
caste women, who, from being acknowledged and cared for 
by their fathers, have adopted European modes of life. 
These, as already stated, would be governed by European 
law. 


(v) Same case, 2 Mad. H. C. 196. 



CHAPTER IV. 

FAMILY RBLATIONS. 

Marriage and Sonship. 

§ 58. No part of the Hindu Law is more anomalous than Anomalies in 
that which governs the Family relations. Not only does 
there appear to be a complete break of continuity between 
the ancient system and that which nc^w prevails, but the 
different parts of the ancient system appear in this respect 
to be in direct conflict wdth each other. We find a law of 
inheritance, which assumes the possibility of tracing male 
ancestors in an unbroken pedigree extending to fourteen 
generations; while coupled with it is a Family Law, in which 
several admitted forms of marriage are only euphemisms for 
seduction and rape, and in which twelve sorts of sons are 
recognized, the majority of whom have no blood relation- 
ship to their own father. I am not aware that any attempt 
has hitherto been made to harmonise, or to account for, 
these apparent inconsistencies. It has been suggested, 
however, that some of the peculiarities of the system may 
be referred to the practice of polyandry, which is supposed 
to have been once universal (a). It seems to me that the 
proved existence of such a practice would not account for the 
facts. I also doubt whether polyandry, properly so called (b). 


(a) 1 refer, of oourse, to the views put forward by Mr. MoJ^nuan throughout 
his Studies in Ancient History. 187C. Also iu two ai*ticle8 in the Fortnightly 
Review, May and June, 1877* McLeDnau. Patriarchal Theory, 1885. 

(5) By polyandry, properly so called, 1 mean a system under which a woman 
is the lefjf^ property of several husbands at once, as among the Todas ; or under 
which a woman, who is legally married to one husband, has the right, which he 
^annot dispate, to admit other men at her own pleasure, as among the Nairs. 1 
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ever prevailed among the races who were governed by the 
system now under discussion, while they were governed by 
it. It is quite possible that it may have prevailed among 
them at a still earlier stage of their history. But this 
circumstance would be immaterial, if there is reason to 
suppose that they had escaped from its influence before 
the introduction of the Family law, which we find in force at 
the time of the earliest Sanskrit writings. Still more, if 
that law can be accounted for on principles which have 
nothing to do with polyandry. It will be well, however, to 
clear the ground for the discussion, by enquiring what are 
the actual facts. 

§ 59. Among the non-aryan races of India, both the 
former and the present existence of polyandry is beyond 
dispute. It is peculiarly common among the Hill tribes, 
who are probably aboriginal ; but it is also widely diffused 
among the inhabitants of the plains (c). Among the 
Nairs, the woman remains in her own home after her mar- 
riage, and there associates with as many men as she 
pleases {d ) . The Teehurs of Oude " live together almost 
indiscriminately in large communities, and even where two 
people are regarded as married, the tie is but nomina?^ (e). 
Among the Western Kalians of Madura, it constantly 
happens that a woman is the wife of either ten, eight, six, 
or two husbands, who are held to be the fathers jointly 
and severally of any children that may be born of her body. 
And still more curiously, when the children of such a family 
grow up, they for some unknown reason style themselves 
the children, not of ten, eight, or six fathers, as the case 

exclude cases of mere dissoloteuess. No o&e would apply the term polyandry to 
the institution of the cavalier servente in Italy or Spain. I also exclude oases 
in which a woman is allowed to offer herself to a man, who claims a sort of 
semi-divinity I as in the case of the Maharajas of Bombay ; and the analogous 
cases of promiscuous prostitution of married women as a sort of religious rite. 
Bee Dubois (ed. 1862), 602 ; Wilson, Works, i. 268. 

(c) In the Punjab it is still found existing in Seoraj, Lahoul and Spiti. Pun- 
jab Customary Law, II. 186, 187, 11^1. Here the joint husbands are always 
brothers. 

(d) McLennan, 147 » 

<e) Lubboek, Origiii of Man (ed. 1870), eking tho People of Xndia, by 
fiayt ftod Watton, it« 86. 
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niay be, but of eight and two, or six and two, or four and 
two fathers'^ (/). Among the Kannuvans of Madura, ^^a 
woman may legally marry any number of men in succes- 
sion, though she may not have two husbands at one 
and the same time. She, may, however, bestow favours on 
paramours without hindrance, provided they be of equal 
caste with her’^ (g) . Among the Todas of the Nilgiris, as 
in Thibet, the wife is the property of all the brothers, and 
lives in their home (h). A similar custom prevails among 
the Tiyars, or palm cultivators of Malabar and Travan- 
core (i) . Among the Tottiyars, a caste of Madura, it is the 
usage for brothers, uncles, nephews and other relations, to 
hold their wives in common, and their priests compel them 
to keep up the custom, if they are unwilling ; outside the 
family they are chaste (fc). 

§ 60, It is difficult to believe that polyandry in its lowest 
form, as authorising the union of women with a plurality of 
husbands of different family, could ever have been common 
among the Aryan Hindus. Such a system, as Mr. McLen- 
nan points out (Z), would necessarily produce a system of 
kinship through females, such as actually exists among the 
polyandrous tribes of the West Coast of India. Now, the 
most striking feature in the Aryan Hindu customs is the 
strictness with which kinship is traced through males. 
Except in Bengal, where the change is comparatively 
modern, agnates to the fourteenth degree exclude cognates. 
This rule is connected with, if it is not based upon, their 
religious system, the first principle of which was the prac- 
tice of worshipping deceased male ancestors to the remotest 
degree (m). This, of course, involved the assumption that 


(/) Madam MmouhI, Pt. II. 54. 

(g) Ibid. S4. 

{h) Breeks. Primitive Tribes, 10. 

(0 Madras Cennus Keport, 162. 

(k) Dubois, 8 ; Madura Manual, Pt. II. 82. 

(l) Studies, 124, 135. Mr. L. H. Marian’s objections (p. 515) to the general 
proposition stated by Mr. McLennan as to kinship through females, seem not 
to apply to the limited form of tbst proposition as stated in the text. 

(m) Maiiu, iii. § 81 — 91,122 — 125, 189, — 281, 282 — 284; Spencer, !. 804; 

Appz. 1. ; M. Muller, A. S. Lit. 386 ; lad. Wi^l. 255. 
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those ancestors could be identified with the most perfect 
certainty. The female ancestors were only worshipped in 
conjunction with their deceased husbands. We can be 
quite certain that this system was one of enormous antiquity, 
since we find exactly the same practice of reli^ous offerings 
to the dead prevailing among the Greeks and Romans. 
We may assert with confidence that a usage common to 
the three races had previously existed in that ancient stock 
from which Hindus, Greeks, and Romans, alike proceeded. 
No doubt, Mr. McLennan points out numerous indications 
of kinship through females among the Greeks, especially 
in the case of the Trial of Orestes. But, if I may be 
allowed to say so, all these instances seem to be less the 
voice of a living law, than the feeble echoes of one sound- 
ing from a past that was dead (n). I by no means deny 
that polyandry of the second, or Toda, type, may have 
existed among the Hindu Aryans. But I think that at the 
earliest times of which we have any evidence it had become 
very rare, and had fallen into complete discredit even 
where it existed. Also, that everything which we find in 
the oldest Hindu laws can be accounted for without any 
reference to it. 


ETidences of 
polyandry. 


§ 61 . What then is the actual evidence upon the subject ? 
The earliest indication of polyandry of which I am aware, 
is to be found in a hymn in the Rig-Veda, which is 
addressed to the two Asvins. "Asvins, your admirable 
horses bore the car which you have harnessed first to the 
goal for the sake of honour ; and the damsel who was the 
prize came through affection to you, and acknowledged 
your husbandship, saying, you are my lords^^ (o). This 
evidently points to the practice of 8vayamvara, when a 


(n) See Teulon, La M^re, 7. ** Sous les oonquerants Aryas et Semites e’^tend 
Bouvent, suivant I’henrense expression de M. d* Eckstein, nn humus scientijique. 
Sous cette conohe d’Atres humains, d’sutres races ont vecu, ob^issant A des loia 
qui, si elles n'ont ^t4 g^n^rales, ont r^gn^ dn moins sur d’insmenses ^tendnes. 
Lenrs civiUsations reposaient snr le droit de la mire^ ^c.** See also Teulon, 62, 
68. ** Partont, oil lea Aryaa se sont 6tablis, ils ont introd uitaveo euz la famille 
gouvem^e par le p^re.’’ 

(o) Cited Wheeler, Hist, of India, ii, 502, 
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maiden of high rank used to offer herself as the prize to 
the conqueror in a contest of skill, and in this instance 
became the wife of several suitors at once. It is exactly Drawpadi. 
in conformity with the well-known case of Draupadi, who, 
as the Mahabharata relates, was won at an archery match 
by the eldest of the five Pandava princes, and then became 
the wife of all. As far as I know, this is the only definite 
instance in which an Aryan woman is recorded to have 
become the legal permanent wife of several men. Un- 
doubtedly, as Professor Max Muller remarks (p) the epic 
tradition must have been very strong to compel the authors 
to record a proceeding so violently opposed to Brahmanical 
law. Yet the very description of the transaction represents 
it as one which was opposed to public opinion, and which was 
rather justified by very remote tradition than by existing 
practice. I take the account of it given by Mr. McLennan 
{q). ‘‘ The father of Draupadi is represented by the 

compilers of the epic as shocked at the proposal of the 
princes to marry his daughter. ^ You who know the law,^ 
he is made to say, ^must not commit an unlawful act which 
is contrary to usage and the Vedas.^ The reply is, ^The 
law, 0 King, is subtle. We do not know its way. We 
follow the path which has been trodden by our ancestors 
in succession.^ One of the princes then pleads precedent. 

^ In an old tradition it is recorded that latila, of the family 
of Gotama, that most excellent of moral women, dwelt 
with seven saints ; and that Yarski, the daughter of a 
Muni, cohabited with ten brothers, all of them called 
Prachetas, whose souls had been purified with penance.^ 

Now, upon this statement the alleged ancestral usage 
appears really to have been non-existent. The only specific 
instances that could be adduced were certainly not cases 
of marriage. They were instances of special indulgence 
allowed to Bishis, who had passed out of the order of married 
men, and whose greatness of spiritual merit made it impossi- 
ble for them to commit sin (r). It is also to be remembered 

(p) A. 8. Life. 46. (g) Fort. Rev., May 1877, 698. 

(r) bee Apastamba, ii. vi. 18, $ 8—10, tind post, § 62. 

9 
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that the Pandava princes were Kshatriyas^ to whom greater 
license was allowed in their dealings with the sex, and for 
whom the loosest forms of marriage were sanctioned {s). 
If polyandrous practices existed among the aborigines 
whom they conquered, these would naturally be imitated 
by them. Just as the English knights who settled beyond 
the Pale became Hibernia Hiberniores. On the other hand, 
in a passage of the Ramayana {t), where the Rakshasa 
meets Rama and his brother wandering with Sita, the wife 
of the former, the giant accosts them in language of much 
moral indignation, saying, “ Oh little dwarfs, why do you 
come with your wife into the forest of Dandaka, clad in the 
habit of devotees, and armed with arrows, bow and scimitar? 
Why do you two devotees remain with one woman ? Why 
are you, oh profligate wretches, corrupting the devout 
sages The giaut'seems to have looked upon polyandry 
with the same abhorrence as Draupadi^s father. 

§ 62. Other passages of the Mahabharata are referred 
to, which seem rather to evidence the greatest grossness, 
and want of chastity, in the relations between the sexes, 
than anything like polyandry. It is said that “ women 
were formerly unconfined, and roamed about at their 
pleasure independent. Though in their youthful innocence 
they abandoned their husbands, they were guilty of no 
ofEence ; for such was the rule in early times. This ancient 
custom is even now the law for creatures born as brutes, 
which are free from lust and anger. 'Phis custom is sup- 
ported by authority, and is observed by great Rishis, and 
it is still practised among the northern Kurus.^^ Dr. Muir 
goes on to add, A stop was, however, put to the practice 
by Svetaketu, whose indignation was on one occasion 
aroused by a Brahman taking his mother by the hand, and 
inviting her to go away with him, although his father, in 


(f) Manu, iii. § 26. 

it) Git^ Wheeler, Hist. India, ii. 241. Mr. V. N. Mandlik (p. 897) says that 
the original passage contains nothing to show that the giant accused the 
brothers of having a joint wife. 
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whose presence this occurred, informed him that there was 
no reason for his displeasure, as the custom was one which 
had prevailed from time immemorial. But Svetaketu could 
not tolerate the practice ; and introduced the existing rule. 

A wife and a husband indulging in promiscuous intercourse 
were thenceforward guilty of sin^^ {u). So the Gandhara 
Brahmans of the Punjab are said ^^to corrupt their own 
sisters and daughters-in-law, and to offer their wives to 
others, hiring and selling them like commodities for money. 

Their women, being thus given up to strangers, are conse- 
quently shameless;’^ as might have been expected (r). In 
exactly the same way, the Koravers of Southern India, who 
are not polyandrous, sell and mortgage their wives and 
daughters when they are in want of money (w ) . Of course, 
delicacy, or chastity, must be utterly unknown in such a 
state of society. But these very texts seem to show that 
each wife was appropriated to a single husband, though he 
was willing to allow her the greatest freedom of action (») . 

§ 63, When we come to the law writers it is quite certain ifiarly Family 
that a woman could never have more than one husband at 
a time. But we also find that sonship and marriage seem 
to stand in no relation to each other. A man^s son need 
not have been begotten by his father, nor need he have been 
produced by his father^s wife. How is such a state of the 
family, which appears to set genealogy at defiance, recon- 
cilable with a system of property which is based upon the 
strictest ascertainment of pedigree ? I believe the answer Principle of 
is simply this — that a son was always assigned in law to 
the male who was the legal owner of the mother. Further, 


(u) Muir, A. S. T. ii. 418 (2nd ed.) The first passage is cited by Mr. McLen- 
nan, p. 173 , n., from the Ist ed., ii 386. See also other passages from the Maha- 
bharata, cited 2 Dig. 392 — 894. 

■ (V) Muir, A. S. T. ii. 482, 483. 

(tv) Madras Census Report, 167. 

(sd) Mr. V. N Mandlik says of the passages cited from Dr. Muir To me the 
whole chapter shows that the Northern kurus were then what the Naira in 
Malabar are now ; so that a man did not know his own father.’* But he achnits 
that these and similar passages ** point to times anteiior to the compilation of 
the Yedas. For even in the earliest Veda marriage appears to havo^beoome a 
wfll established institution,” pp. 895^897* 
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that the filial relation was itself capable of being assigned 
over by the person to whom the son was subject, or by the 
son himself if emancipated. If I am right in this view, the 
theory that the levirate is invariably a survival of poly- 
andry will fall to the ground. 

§ 64. The various sorts of sons recognized by the early 
writers were the following. The legitimate son {aurasa), 
the son of an appointed daughter {putriha putra), the son 
begotten on the wife (kshetraja), the son born secretly 
{gudhaja), the damsel’s son (feanma), the son taken with 
the bride {sahodha), the son of a twice married woman 
(paunarbhava), the son by a Sudra woman (nishada), or by 
a concubine (parasava), the adopted son {dattaka), the. son 
made (kritrima), the son bought (kritaka), the son cast o£E 
{apaviddha), and the son self-given {svayamdattaka) {y). 
Of these it will be at once seen that the five last never could 
be the actual sons of their father, and of the other nine 
only the first and the last two need be. Of the remaining 
seven, some necessarily, and others probably, were not be- 
gotten by him at all. Further, many of these were not 
even the offspring of his wife. The problem for solution is, 
how they came to be considered as his sons ? To answer 
this, we must enquire into the Hindu idea of paternity. 

§ 65. In modern times children are a luxury to the rich, 
an encumbrance to the poor. In early ages female offspring 
stood in the same position, but male issue was passionately 
prized. The very existence of a tribe, surrounded by ene- 
mies, would depend upon the continual multiplication of its 
males. The sonless father would find himself without pro- 
tection or support in sickness or old age, and would see his 
land passing into other hands, when he became unable to 

{y) Uaadhayana, xvii. 2, § 10 — 24 ; Gautama, zxviii. § 32, 83 ; Vasisbtba, xvii. 
§ 9 — 22 ; Visbnn, xv. § 1 — 27 ; Narada, xiii. § 17 — 20, 46—47 ; Manu, ix. § 127 
— 140| 168—^184 ; Devala, 8 Dig, 153 ; Yama, ib, 154; Yajnavalkya, ii. § 128— 
132 ; Mil*., i. 11. Apastamba atanda alone among the earlier Tvriters in only 
reongnisiDg the legitimate aon, ii. vi. 13, § 1 — 11. 

Tbe annexed table abowa the order in nvbicb ibe different eona are placed 
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cultivate it. The necessity for male ofispring extended in 
the csise of the Aryan even beyond this world. His hap> 
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piness in the next depended upon his having a continuous 
line of male descendants, whose duty it would be to make 
the periodical offerings for the repose of his soul. Hence 
the works of the Sanskrit sages state it to be the first duty 
of man to become the possessor of male offspring, and 
imprecate curses upon those who die without a son ( 2 ). 
Where a son was so indispensable, we might expect that 
every contrivance would be exhausted to procure one. 
What has been already said about the relations between 
the sexes in early times would make it certain that neither 
delicacy, nor sentiment, would stand in the way. 

Tkeory of § 66. A frequent subject for discussion in Manu is as to 

among property in a child. He says : They consider the 
male issue of a woman as the son of the lord : but on the 
subject of that lord,^a difference of opinion is mentioned in 
the Veda ; some giving that name to the real procreator of 
the child, and others applying it to the married possessor 
of the woman.'^ He argues the point on the analogy of 
seed sown by a stranger on the land of another, or of flocks 
impregnated by a strange male. He sums up by declar- 
ing : Thus men who have no marital property in women, 
but sow in the fields owned by others, may raise up fruit to 
the husbands, but the procreator can have no advantage 
from it. Unless there* be a special agreement between the 
owners of the land and of the seed, the fruit belongs clearly 
to the landowner, for the receptacle is more important 
than the seed. But the owners of the seed and of the soil 
may be considered in this world as joint owners of the crop, 
which they agree by special compact, in consideration of 
the seed, to divide between them” (a). The conflicting 
opinions referred to by Manu are probably the texts men- 
tioned by the early Sutra writers (fc). In one of these 


(fi) Vafiisli.t xvii. S 1 — 6 ; Vieh., xv. § 48—46 j Manu, vi § 86, 87, ix. § 46| 
Ain. D. M.,i § 8. 

(a) Manu, ix. § 82—44, 48,-66, 181 ; x. § 70 ; Nar., xii. § 66—60. Viramit., 
p. 104 § 4, 

*<6) kpnst., ii. vi. 18, S 6,7, and note | Baudh., ii. 2, § 26 ,* Vasieh., xvii. § 6, 7. 
Gautama, xviii. § 11, 
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passages quoted from the Vedas, a husband is reported as 
announcings with considerable naivete^ that he will not any 
longer allow his wives to be approached by other men, 
since he has received an opinion that a son belongs to him 
who begot him in the world of Yama/^ In this world, it is 
to be observed, there seems to be no doubt entertained that 
the son begotten by others on his wife would be his own. 

§ 67. It was upon this principle — viz., that a son, by Origin of the 
whomsoever begotten, was the property of the husband of 
the mother — that the hshetraja, or son begotten upon a wife, 
ranked so high in the list of subsidiary sons. The Mahab- 
harata and Vishnu Purana relate how king Saudasa, being 
childless, induced Vasishtha to beget for him a son upon his 
wife Damayanti. So king Kalinga is represented as request- 
ing the old Rishi Dirghatamas to begeji offspring for him ; 
and Pandu, when he became a Sunnyasi, accepted, as his 
own, sons begotten upon his wife by strangers. The same 
passage of the Mahabharata which relates how Svetaketu 
put an end to promiscuous intercourse on the part of hus- 
bands and wives, also states that a wife, when appointed 
by her husband to raise up seed to him by connection with 
another man, is guilty of sin if she refuses (c) . And so the 
law-books expressly sanction the begetting of offspring by 
another on the wife of a man who was impotent, or dis- 
ordered in mind, or incurably diseased; and the son so 
begotten belonged to the incapacitated husband (d). No 
rule is laid down that the person employed to beget offspring 
during the husband^s life should be a near relation, or any 
relation (e). In fact, in the instances just mentioned, the 
procreator, who was called in aid, was not only not of the 
same family, but was not even of the same caste, the owner 


(c) Muir. A. S. T. i. 418, 419; Wilson, Works, v. 810 ; M. MiiUer, A. S, 
Lit. 56 ; 8 Dig. 252. 

id) Baudh , ii. 2, § 12 ; Manu, ix. § 162, 167, 208. S 162 shows that a man 
might have a son begotten by procuration, nnd also a son begotten by himself. 

(e) Apastttmba. who is strongly opposed to the Niyoga^ says (ii. x. 27 $ 2) 
tliat a husband shall not make over his wife, who occupies the position of a gen^ 
tilia, to others than to his gentilia in order to cause children to be begotten for 
himself. It is probable that this lefecs to tm authority to beget after the hus- 
band’s death. If not, it is merely a restriction on the old usage. 
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of the wife being a Kshatriya, and his assistant being a 
Brahman. 

§ 68. The begetting of offspring upon the widow of a 
man who had left no issue is, of course, merely an extension 
of the practice just discussed (/) . But there was this differ- 
ence between the two cases ; that in the latter, for the first 
time, the element of fiction was introduced. In the former 
case, the husband became the father, not by any fiction of 
paternity, but by the simple fact that was the owner of 
the mother. But after his death the ownership had 
ceased ; unless, indeed, by another fiction, he was consider- 
ed as still surviving in her (g). Therefore, unless the 
husband had given express directions during his lifetime, 
the process to be adopted was to be as like as possible to 
an actual begetting by him, or was to be such a substituted 
begetting as he would probably have sanctioned. Hence, 
such a connection was never permitted when the widow 
had issue already. Nor was it to be continued further 
than was necesary for the purpose of conception. Nor 
was it allowable to procreate more than one son, though at 
one time it was thought that a second might lawfully be 
produced (h). Nor was the widow allowed to consort with 
any one she pleased, or to do so at all merely of her own 
free will. The procreator was to be the brother of the 
deceased if possible, or, if he was not attainable, a near 
sapinda (i). This was either to enhance the fiction of 
paternity ; or^ perhaps, still further to exclude any personal 
feeling on the part of the widow. Further, some authorisa- 
tion was necessary, though it is not very clearly stated by 


(/) This alone is the levitate referred to by Mr. McLennan, see Fort. Bev., 
May, 1877* Tbe general usage of begetting a son upon tbe wife of another on 
bis behalf was boown by the term Niyoga^ (that is, order or commission) of 
which the levitate was only a specie 1 instance. 

(p) Mann, ix, § 45 ; Vrihaspati, 8 Dig. 458- 

ih) Manu, ix. { 58---68, 148, 147: Narada, xii. S 62, 80—88 ; Fama, 2 Dig. 468. 
(t) Gautama, xviii. § 4—7, xxviii. § 28 ; Manu, ix. § 59 ; Narada, xii. § 80—88 ; 
Yajnaralkya, ii. $128. Mauu^permits either a brother or another. Tajiiavalkya, 
either a relative or another. Kulluka Bhatta in bis gloss adds the word eapinda 
M limiting the vague word another^ 
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whom it was to be given. In a legend mentioned in the 
Mahabharata^ Vyasa begets children on both the widows 
of his brother, at the request of Satyavat, the mother of 
the deceased (fc). Gautama asserts that the widow must 
obtain the permission of her Gurus. Narada speaks of 
the authorisation as being given to the widow by her 
spiritual parents, or by her relations. Manu merely speaks 
of her being authorised, to which Kulluka Bhatta adds hy 
the hvshand or spiritual guide, Yajnavalkya refers to the 
authority of the latter (Z). It is quite plain that even the 
brother could not perform the act without some external 
authority. 


§ 69. If I am right in this view, it is evident that the 
levirate, as practised among the Aryan Hindus, was not a 
survival of polyandry. The levir did not take his brother's 
widow as his wife. He simply did for his brother, or other 
near relation, when deceased, what the latter might have 
authorised him, or any other person, to do during his life- 
time. And this, of course, explains why the issue so raised 
belonged to the deceased and not to the begetter. If it 
were a relic of polyandry, the issue would belong to the 
surviving polyandrous husband, and the wife would pass 
over to him as his wife. Such a course would have been 
natural enough even among Hindus, and, as we shall see 
presently, the practice actually existed [m ) . But it is some- 
thing completely different from the Hindu Niyoga. And 
the same explanation which accounts for the origin of the 
levirate accounts, also, for its extinction. As soon as any 
idea of mutual fidelity, sentiment, or delicacy, arose as an 
element in the marriage union, the notion of allowing issue 
to be begotten on a wife would become most repulsive. 
And as that practice died away, the usage of authorising 
it in regard to a widow would naturally die away also, 
though it might continue longer in the latter case than in 


Niyofja not 
connected with 
polyandry. 


(Ic) Ind. Wisd. 376. 

(l) Gautama, xviii. $ 5 ; Namda, xii. § 80—87 ; Mann, ix, § S8 ; Yajnavalkya, 

§ 68 . 

(m) Poet, § 70. 
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the former. We can see that a considerable amount of 
refinement in the relations between man and wife had 
already sprung up at the date of our compilation of Manu 
[n) ; and we can understand how it came about, that texts 
were interpolated forbidding a practice which the preceding 
texts had sanctioned and regulated (o) . The Niyoga would 
also become unpopular, as partition became more common. 
So long as the family remained undivided, the afterborn 
son would be merely an additional mouth to feed, accom- 
panied by a pair of hands to work, and he would take upon 
himself the entire duty of performing the recurring cere- 
monies to his quasi-father. But as soon as the practice of 
division sprang up, he would be entitled to claim a share, 
and to stand generally in his parent’s place. At one time, 
too, it appears that the widow had a right to manage the 
property of her deceased husband on his behalf (j>). Natu- 
rally the relations would cease to authorise an act which 
tended to defeat their own rights. 

§ 70. The actual marriage of a widow with the brother 
of her deceased husband is, of course, something quite 
different from the levirate. This was sanctioned by Manu 
in the single case of a girl who had been left a virgin 
widow (g). The practice still exists in many parts of India. 
It has been found among the Ideiyars, a pastoral race of 
Southern India ; in Orissa, among the Jat families of the 
Punjab, both Brahman and Rajputs ; and among some of 
the Rajput class of Central India. In the Punjab such 
marriages are considered of an inferior class, and do not 
give the issue full right of inheritance (r) . Such marriages 
may in some cases be a relic of polyandry, but they seem 
to me capable of a much simpler explanation. There is 
nothing in the usage of itself unnatural and revolting. The 


Marriage of 
widow with 
honband’s 
brother. 


(ti) Mann, iii. § 45, 65 — 62, iz. § 101 — 105. 

(o) Mann, ii | 64—68. 

(p) Mann, iz. § 210, 146, 190. 

(o) Mann, iz. § 60, 70. 

(r) M>idraa Census Rep. 149 ; Pnnjab Oust. 94 ; Lyall, Fort. Rev., Jan. 1877 
103 ; Sarvadhikari, 628| n. 
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marriage of a woman with two brothers successively is 
merely the converse of the marriage of a man with two 
sisters successively, a sort of union which, though illegal, 
is by no means uncommon in Great Britain, and which is 
absolutely legal in several of our colonies. Marriage with 
a deceased wife^s sister is believed to be very common 
among the lower orders, from the simple fact that a sister- 
in-law very frequently becomes a permanent member of the 
family during the life of the sister, and continues in it after 
her death. She naturally takes the place of her sister as 
mother and wife. Exactly the same facts would lead to 
the converse result in a Hindu undivided family. On the 
death of the husband the widow would continue to reside 
in the same house with her brother-in-law. He would take 
possession of aH the effects of his deceased brother, not as 
heir, but as manager of the family corporation by virtue of 
seniority {s). At a time when women were regarded merely 
as chattels (^), the wives of the deceased would naturally 
pass over to the manager, who was bound to support them. 
To take the illustration from Scandinavian history cited by 
Mr. McLennan : Now Bork sets up his abode with Mor- 
dissa, and takes his brother’s widow to wife with his 
brother’s goods ; that was the rule in those days, and wives 
were heritage like other things.” The only difference is, 
that the Hindu Mordissa would have been living all along 
in the house with the Hindu Bork, and that on the death 
of her husband the latter would have become her natural 
protector and legal guardian. The transition to husband 
is so natural that it is strange it did not more universally 
take place. 


(s) Among some tribes of the Punjab the custom is that the widow should 
marry not her husband’s elder brother but his younger brother. Punjab Cus- 
tomary Law, II. 94. 

(0 The prohibition against divi^ng women at a partition (Manu, ix. § 219; 
Gautama, zxviii. § 46) seems to point to a time when they had been looked upon 
merely as a part of the family property. Perhaps those curious texts which 
stete the liability of a man who had taken the wife, or widow, of another to pay 
his debts, may be founded on the same principle (1 Dig. 821 — 328, 2 Dig. 476 ; 
Naradaj iii. § 21—26; V. May, v. 4, § 16, 17; Spencer, i. 680; post, § 302.) 
Accordingly Karada says (iii. § 23, 24), “dn all the four classes, wives and 
gcmds go together ; he who takes a man’s wives takes his property ali^.” ** Th^ 
wife is considered as the dead man’s propei'ty.” 
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Son bora ia 
secret. 


Son of damsel; 


or bride ; 


or twice married 
woman. 


Son by a concu- 
bine. 


§ 71. The same principle, viz., that the son belongs to the 
owner of the mother, can be shown with greater ease in the 
other cases. The secretly born son is described by Vishnu 
as follows : The son who is secretly born in the house is 
the sixth. He belongs to him on whose bed he was born” {u ) , 
Mann is to the same effect, and the gloss of Kulluka Bhatta 
shows that the mother is supposed to be a married woman, 
whose husband^s absence makes it certain that he was not 
the father. Yet the child belongs to him (v). In the case 
of the son of a damsel {Kanina) born in her father’s house, 
if she marries, the son belongs to the husband, and inherits 
to him. If she does not marry, he belongs to, and is the 
heir of, her father, under whose dominion she remains (w). 
So, ^^if a pregnant young woman marry, whether her 
pregnancy be known or unknown, the male child in her 
womb belongs to the bridegroom, and is called a son received 
with his bride” {Sahodha) {x). As regards the sons of 
twice married women {'paunarhhava) and of disloyal wives, 
Narada lays down the same rule. Their offspring belongs 
to the begetter, if they have come under his dominion, in 
consideration of a price he had paid to the husband. But 
the children of one who has not been sold belong to her 
husband ” (y). Of course the children of a woman who had 
actually been married to a second husband would, a fortiori, 
have belonged to him {z ) . 

§ 72. The same considerations seem to govern the case of 
a child by a concubine, who is classed by some writers with 
the child by a Sudra (a) . The union of a man of the higher 
classes with a Sudra was, in the later law, though not 


(u) Vishnu, xv. g IS, 14. „ 

(v) Ddanu, ix. § 170. Viramit.. ii. 2, § 5. 

Iw) Vishnu, XV. § 10—12; Vasishtha, xvii. § 14; Narada, xiii. § 17, 18. The 

Viramitrodaya, p. 118, says that the child belongs to the father of the woman 

or husband, according ns she was afl&anced or not at the time of birth. This is 

also the view taken by Nanda Pandita in the Vaijayanti. Jolly, § 162. 

. ^ !_ tmo . tr:-!....- — . c XT......].. a 


V « H # — V I MM*** ^ 9 

(z) Katyayann, 8 Dig. 286. 

(a) See Baudhayana, ii. 2, g 21| 22 ; Vishnu, zv. § 27, note. 
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originally, looked upon as so odious, that the son was only 
entitled to maintenance, and not to inheritance (fc). And 
the position of a son born to him by a concubine was no 
better (c). But the son of a Sudra by a concubine was 
always entitled to inherit under certain events. The dis- 
tinction, however, seems to have been taken, that in order 
to do so, he must have been begotten upon a woman who 
was under the absolute control of the begetter. Manu 
speaks of the son begotten by a man of the servile class 

on his female slave, or on the female slave of his male 
slave” (d). And so Narada says, there is no issue if a 
man has had intercourse with a woman in the house of 
another man ; and it is termed fornication by the learned 
if a woman has intercourse with a man in the house of 
a stranger” (ej. Obviously, because in the latter case the 
woman is not under his dominion. Her issue would belong 
to the person who was her owner. 

§ 73. The case of the son of the appointed daughter is a Son of an 
little more complicated, but appears to me to be explicable aSugbten 
in the same way.. She was lawfully married to her hus- 
band. Yet her son became the son of her father, if he had 
no male issue ; and he became so, not only by agreement 
with her husband, but by a mere act of intention on the 
part of her father, without any consent asked for or obtained. 

Hence a man was warned not to marry a girl without 
brothers, lest her father should take her first son as his 
own (/). Now Vasishtha quotes a text of the Yedas as 
showing that the girl who has no brother comes back to 
the males of her own family, to her father and the rest. 
Returning she becomes their son” {g). In her case, there- 
fore, the father seems to have retained his dominion over 

■' ■ ■ ■■■ * ■■■■■■ ■ ■ --- - - --- --- -- 

(b) Of. Manu, iii. § 18*— 19. ix. §14.5—165, 178 ; Gautama, xxviii. §39 ;I)evala, 

8 Dig. 186, and other authontiea cited 8 Dig. 116—188 j Yajnavalkya, ii. § 185* 

(c) Mitakshara, i. 12, § 8. 

(d) Manu, ix. § 179. 

(e) Narada, xii. § 61. , , 

Cf) Gautama, xxviii. § 19, 20; Manu, in. § 11. 

ig) Yasiihtba, xrii. § 18, 
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her, to the extent of being able to appropriate her son if 
he wished it {h). The same result of course followed, where 
the marriage took place with an express agreement that 
this dominion should be reserved (i). 

. A custom precisely similar to that of the son of an 
appointed daughter still exists among the Nambudri Brah- 
mans of the Malabar Coast in Madras. They are believed 
to have emigrated from Eastern India about 1200 or 1500 
years ago, bearing with them a system of Hindu law of an 
archaic character, more nearly representing that of the 
Sutra writers than the later form to be found in the Mitak- 
shara (fe). Where a Nambudri has no male issue, he may 
give his daughter in Sarvasvadhanam marriage. The 
result of such a marriage is that if a son is bom, he 
inherits to, and is for all purposes the son of, his father-in- 
law. If there is no male issue, or on failure of such issue, 
the property of the wife^s family does not belong to the 
husband, but reverts to the family of the father-in-law (Z), 

Adopted sons. § 74, The remaining sons are all adopted sons, and 

avowedly the original property of their natural parents. 
Their case will be separately treated in the next chapter. 
The only matter of remark bearing on the present enquiry 
is this ; that in two of the cases, viz., the son given {dattaica) 
and the son bought (Jcritaka), the boy was a minor, and 
the right in him was given over by those who had dominion 
over him, and could be given over by no one else (§ 119). 
In the case of the son made {kritrima), the youth was of 
full age, and therefore able to dispose of himself; and 
in the case of the son self-given {svayamdattaha) or cast off 
{apaviddha) he had been abandoned, or ill-treated by his 

tn Knssia, a father retains his dominion over Mb daugliter after marrintfe, 

and may claim her services at his own home if they are required iu case of ill- 
ness, or by the^death of his wife. Bee an article on Marriage CuBtoms, in the 
Pall Mall Bud^t, xiz. 249. one of a series on The Bussians of to>day. 

({) Bandhayana. ii. 2. § 11. 

(k) Vasudevan v. Secretary of State, 11 Mad. 157, 160. 

(l) 11 Mad. 158) 162. Kwnaran v. 'Narayanan, 9 Mad. 260. 
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parents, or had lost them. Their dominion had accordingly 
come to an end (m) . 

§ 75. All of these sons, except the legitimate and the 
adopted, are long since obsolete (n) . Possibly traces of the 
old usage may still linger on in remote districts. Jagan* 
natha says that in Orissa it is still the practice with some 
people to raise up issue on the wife of a brother, but his 
own opinion is strongly expressed against the legality of 
such a proceeding. Mr. Colebrooke states that, in his time, 
the practice of appointing brothers to raise up male issue 
to deceased, impotent, or even absent brothers, still pre- 
vailed in Orissa. Mr. Rajkumar Sarvadhikari says in 
reference to this statement, — From all the enquiries we 
have made on the subject, it appears that the practice is 
highly reprobated among the higher classes in Orissa, and 
if it exists among the lower classes at all, it exists in such 
a form that it is of no importance whatever from a juridi- 
cal point of view.^^ He adds, that among some of the rich 
and noble classes in Orissa, the practice of Niyoga has pro- 
bably assumed the modernised form of marriage with an 
elder brother's widow (o). The same reason which caused 
the Kshetraja son to fall into disrepute, necessarily led 
to the disappearance of several of the others also. The 
increasing strictness of the marriage tie made a husband 
refuse to recognize as his son any issue which was not 
begotten upon his own wife by himself, or at all events 
might not be supposed to have been so begotten. This 
would eliminate from the list of sons the Kanina, the Oud- 
haja, and the Sahodha, unless, in the latter case, the son 

(m) Baudhayana, ii. 2, § 18, 14, 16, IP, 21 ; Vasisbtha, xvii. 5 17—20; Vishnu. 
XV. $ 18 26 ; Manu, ix. J 168, 169, 174, 177 ; post, § 94 Similarly iu Rome 
there were two sorts of adoption ; adoptio, properly so called of a child who was 
under the dominion of another, and adrogatio, of a person who was sui juris, 

(n) Vriliaspati, 8 Dig. 271 ; Aditya, Parana, ih, 272, 288; Apararka, cited. 
Sarvadhikan, 612 ; V . May, iv, 4, § 46 ; Dattaka Mimamsa, i. § 64 ; Smriti Chan- 
dri^, X. 8 6 ; D. Ch. i. 9; 2 Bor. 466; post, $ 94. The mention of them in 
works so late as the Da3ra Bhaga cannot he taken as any evidence that they 
were still recognised at that time. See ante, § 15. Sarvadhikari, 519, 

(o) 8 Dig. 288, 289, 276, note. Sarvadhikan, 628,. 
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oonoeived before marriage was bom after marriage {p)* 
When a second marriage came to be forbidden (§ 88), the 
Pav/narhhava would follow the same fate {q) . The practice 
of appointing a daughter would also fall into disuse, since 
so long as it lasted there would be a difficulty in finding a 
husband for a girl who had no brothers. It was probably 
at this period that the son of a daughter not appointed 
came to take the high rank which he at present occupies, 
iu the list of heirs (r). Among the Nambudris in Malabar, 
the son of the appointed daughter is still recognised as heir 
to his maternal grandfather, where the marriage of the 
daughter has taken place according to the form known as 
Sarvasvadhanam ; the formula used being, I give unto 
thee this virgin, who has no brother decked with jewels ; 
the son who may be born of her shall be my son^^ (^) . In 
one case the Judicial Committee intimated a doubt whether 
such a son might not even now be lawfully created in the 
orthodox parts of India (t). It is improbable, however, 
that this doubt will be found to have any substantial foun- 
dation. The cessation of marriage between persons of 
different classes (§84) would similarly put an end to the 
Nishada, The five sorts of adopted sons would alone re- 
main. These are reserved for future discussion (§ 93). 

§ 76. The above statements will show that in the view of 
early Hindu law, sonship was not by any means founded on 
marriage. A consideration of the marriage law itself will 
show that in ancient times it meant something very different 
from what it does at present. Bight forms of marriage 
are described by Manu, and in less detail by Narada and 


(p) See Collector of Trichinopoly v. LeMamani, 1 I. A- 283, 293, S. 0. 14 B. 
L. B. 116} S. C. 21 Suth. 856. 

(q) The Sudder Cotirbof Bengal, however, admitted that by local usage anoh 
a son might inherit, lii the particular instimce, that of the Nagur Brahmans of 
Benarefi, the cnetom was negatived, Mohun Singh v. Chuman Rai, 1 S. D. A. 
28, (37). 

(r) See poet, § 483. 

(5) Kumaran v. Narayaut 9 Mad 260. 

it) Thdkur Jeebnath aingh v. Court of Wards* 2 1. A. 168 } 28 Suth, P. C, 
409. S. C, 15 B. Xi. B. m. 
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Yajnavalkya {u ) . The ceremony of Brahma, of the Devas, 
of the Rishis, of the Prajapatis, of the Asuras, of the 
Gandharvas, and of the Rakshasas ; the eighth, and basest, 
is that of the Pisachas. The gift of a daughter, clothed 
only with a single robe, to a man learned in the Veda, whom 
her father voluntarily invites, and respectfully receives, 
is the nuptial rite called Brahma. The rite which sages 
call Daiva, is the gift of a daughter, whom her father has 
decked in gay attire, when the sacrifice is already begun, 
to the ofiiciating priest, who performs that act of religion. 

When the father gives his daughter away, having received 
from the bridegroom one pair of kine, or two pairs, for 
uses prescribed by law, that marriage is termed Arsha. 

The nuptial rite called Prajapatya, is when the father gives 
away his daughter with due honour, saying distinctly, 

^ May both of you perform together your civil and religious 
duties.^ When the bridegroom, having given as much 
wealth as he can afford to the father and paternal kinsmen, 
and to the damsel herself, takes her voluntarily as his 
bride, that njarriage is named Asura. The reciprocal con- 
nection of a youth and a damsel with mutual desire, is the 
marriage denominated Gandharva, contracted for the pur- 
pose of amorous embraces, and proceeding from sensual 
inclination. The seizure of a maiden by force from her house, 
while she weeps and calls for assistance, after her kinsmen 
and friends have been slain in battle or wounded, and their 
houses broken open, is the marriage styled Rakshasa. 

When the lover secretly embraces the damsel, either sleeping 
or flushed with strong liquor, or disordered in her intellect, 
that sinful marriage, called Pisacha, is the eighth and the 
basest.^^ 

§ 77. It is obvious that these forms are founded upon Different itaRei 
different views of the marriage relation, that they belong marked 

to different stages of society, and that their relative 


(u^ Manu, iii. $ 20^2 1 Narada, xii. 89—45 ; Tajnavalkyii, i. $ 5S— 61 ; Apai- 
tamba, ii. 11 aud 12 , and Vaaishtha, i. 28 — 86 , omit the Prajapatya and Pisacha 
forms. 

11 
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antiquity is exactly in the inverse ratio to the order in 
which they are mentioned. The last three point to a time 
when the rights o£ parents over their daughters were 
unknown or disregarded, and when men procured for them- 
selves women (they can hardly yet be called wives) by 
force, fraud, or enticement. But even these three show 
variations of barbarism. The Pisacha form is more like 
the sudden lust of the ourang-outang than anything 
human. The first dawning of the conjugal idea cannot 
have arisen, when the name of marriage could be given 
to a connection, which it would be an exaggeration to 
describe as temporary. The Rakshasa form is simply 
the marriage by capture, the existence of which, coupled 
with the practice of exogamy, Mr. McLennan has tracked 
eut in the most remote ages and regions. It is at the 
present day practised among the Meenas, a robber tribe 
of central India, and among the Gronds of Berar, not as a 
symbol but a matter of real earnest ; as real as any other 
form of robbery (r) . The connection between the Rakshasa 
and the Gandharva forms is evidenced by the fact that both 
were considered lawful for the warrior tribe {w ) . The latter 
is an advance beyond the former in this respect, that it 
assumes a state of society in which a friendly, though 
perhaps stealthy, intercourse was possible between man and 
woman before their union, and in which the inclinations of 
the female were consulted. Both forms admitted of a 
permanent connection, though there is certainly nothing in 
the definition to show that permanence was a necessary 
element in either transaction. The remaining forms of 
marriage all agree in this, that the dominion of the parents 
over the daughter was fully recognized, and that the 
essence of the marriage consisted in a formal transfer of 
this dominion to the husband. 

§ 78. The Asura form, or marriage by purchase, which 

I Lyall, Asiatic Studies, 168. V. N. Maudlik, 441. As to survivals ol this 
practice in the Punjab, see Punjab Customary Law, ii. 91. 

(to) Manu^ iii. § 
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the Sanskrit writers so much contemn (oj), was probably the 
next in order of antiquity to those already mentioned. 

When it became impossible, or inconvenient, to obtain 
wives by robbery or stealth, and when it was still necessary 
to obtain them from another tribe (y), the only other mode 
would be to obtain them by purchase. And, of course, the 
same system would survive even when marriage was per- 
mitted within the tribe, though not within the family, if an 
unmarried girl was a valuable commodity in the hands of 
her own family, either as a servant, while she remained 
unmarried, or as a possible wife, where the balance of the 
sexes rendered it difficult to obtain wives. As delicacy 
increased in the relation between the sexes, marriage by 
sale would fall into disrepute from its resemblance to pro- 
stitution (z) . , Hence Manu says : Let no father, who 
knows the law, receive a gratuity howler small for giving 
his daughter in marriage, since the man who through 
avarice takes a gratuity for that purpose is a seller of his 
ofPspring^^ (a). The Arsha form, which is one of the The ArBha form, 
approved forms, appears to be simply a survival from the 
Asura, the substantial price paid for the girl having 
dwindled down to a gift of slight, or nominal, value (6). 

Another mode of preserving the symbol of sale while reject- 
ing the reality, appears to have been the receipt of a gift 
of real value, such as a chariot and a hundred cows, which 
was immediately returned to the giver, much in the same 
way as our Indian officials touch a valuable nuzzur, which 
is at once removed by the servants of the donor. This 
arrangement is said by Apastamba to have been prescribed 
by the Vedas ^^in order to fulfil the law,” — that is, appar- 
ently, the ancient law, by which the binding form of mar- 
riage was a sale (c). The ultimate compromise, however, origia of dowry, 
appears to have been that the present given by the suitor 

(to) Manu, iii. § 41. 

(v) See ai to this necessity, post^ § 82. 

( ») See Teulon, 12. Tusco more tuts tihi dotem quoeris corpora. 

(a) Manu, iii. § 5, ix. § 98, 100. 

(b) Manu, iii. § 29 ; Yajnavalkya, i. S 69. 

(e) Apastamba, ii. vi. 18, S 12. See Mayr, 155, who compares the Roman 
**0oemptio,'’ and the German **Fi’ankauf.” 
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was received by the parents for the benefit of the brid% 
and became her dowry. Manu says : When money or 
goods are given to damsels^ whose kinsmen receive them 
not for their own use, it is no sale ; it is merely a token of 
courtesy and affection to the brides” (d). This gift, which 
was called her fee {gulka), passed in a peculiar course of 
devolution to the woman^s own brothers ; that is, back 
again into her original family, instead of to her own female 
heirs. One rendering of the text of Gautama which regulates 
this succession, even allowed the fee to go to her brothers 
during her life. In either view, it was evidently considered 
to be something over which her family had special rights. 
If they abandoned the possession, they retained the rever- 
sion (e) . This was probably the reason that where a girl, 
who had been allowed to pass maturity, exercised her right 
of choosing a husband for herself, the bridegroom was not 
to give a nuptial present to her father, since he had lost 
his dominion over her, by detaining her at a time when she 
might have been a parent.” But, on the other hand, as 
the reversion was thus lost, she was not allowed to carry 
with her the ornaments she had received from her own 
family (/) . If the girl died before marriage, the gifts made 
by the bridegroom reverted to him, after deducting any 
expenses that might have been already incurred (gf). 

§ 79, The essential difference between the three remain- 
ing forms, viz,, the Brahma, Daiva and Prajapatya, and 
those just described, is this; that while on the one hand 
the girl is voluntarily handed over by her parents, they on 
the other hand receive no equivalent. The Daiva form is 
expressly stated to be appropriate to an officiating priest, 
that is a Brahman. Manu describes the bridegroom in the 
Brahma form as a man learned in the Vedas,” therefore 


Manu, ih. fi B4; Maw. 157. See aoase held to be of tb» fort in Bombav 
o/^afht6at, 2 Bom. 9. Mr. McQahan mentions an exactly aimilat 
Sfeyr^ iTo among the Kirghiz, Campaigning on the 0«)ttf, SO. 

if) Manu, ix. fi 9a-^93. 

in) Yajnavalkya, ii. fi 146; Mitakehare, ii. 11, § 50. 
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presumably a Brahman also. It is probable that these 
forms first arose in the case of Brahmans. When mixed 
marriages were allowed, the great reverence shown to the 
Brahman would naturally have led to his being accepted 
upon his own merits, without any payment. In time, the 
same practice would be adopted, even when he was marry- 
ing a girl of his own caste. When these forms came to be 
universally adopted by the Brahmans, they would be fol- 
lowed by the inferior classes also as a mark of respecta- 
bility. Just as a marriage in St. George^s, Hanover Square, 
is specially prized by persons who do not happen to have 
houses in that fashionable district. Primd facie one would 
imagine that a Brahma marriage, from its very definition, 
was inadmissible for a Sudra ; and Manu certainly seems to 
contemplate only the last four as applicable to the case of 
the three lower classes (fc). But there ns no doubt that the 
Brahma marriage has long since ceased to be the property 
of any class ; and the Madras Sudder Court have held that, 
in the case of Sudras, the mere fact that the bride is given 
without the bestowal of any gift by the bridegroom, consti- 
tutes the marriage one of the Brahma form (i). 

§ 80 . Of these various forms of mari’iage all but two, the 
Brahma and the Asura, are now obsolete. Manu treats the 
first four as the approved forms, and the latter four as dis- 
approved. He permits the Gandharva and the Rakshasa 
to a military man. Narada forbids the Rakshasa in all 
cases. Both absolutely forbid the Asura and the Pisacha (fc) . 
The existence of the disapproved forms, or some of 
them, at a period much later than Narada, is evidenced by 
the rules which provide a peculiar descent for the stridhana 
of a woman so married (Z). It is stated generally, that the 
Brahma is the only legal form at present, and probably this 
may be so among the higher classes, to whom the assertion 


(h) Manu, iii. § 22*— 26. 

(i) Bivarama v. Bagavan, Madras Deo. of 1859, 44. 
\k) Mann, iii. § 23, 24, 86—41 ; Narada. zii. S 45. 
(1) Mitftkshara, ii. lly § 11. 


Brahma and 
ilanra alone 
survive. 
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is limited by Mr. Steel (m). But there is no doubt that the 
Asura is still practised ; and in Southern India^ among the 
Sudras, it is a very common, if not the prevailing, form (?i). 
to fom***^'^*^ Even there, however, and among Sudras, it has been held 

that the presumption will be against the assertion that a 
marriage is in a disapproved form, and that it must be proved 
by those who rely on it for any purpose. The same point 
has been decided by the High Court in Calcutta, as regards 
Bengal, and seems to have been assumed by the Judicial 
Committee in a case from Tirhoot (o). In a case in Western 
India, the Shastras stated that although Asura marriages 
were forbidden, it had nevertheless been the custom of 
the world for Brahmans and others to celebrate such 
marriages, and that no one had ever been expelled from 
Gaudharra form caste for such an act (p). The validity of a Gandharva 

marriage between Hshatriyas appears to have been declar- 
ed by the Bengal Sudder Court in 1817, and to have been 
assumed both by the District and Sudder Court so late as 
1850 and 1853 (j). It seems to me, however, that this 
form belongs to a time when the notion of marriage involved 
no idea of permanence or exclusiveness. Its definition 
implies nothing more than fornication. It is difficult to see 
how such a connection could be treated at present as 
constituting a marriage, with the incidents and results of 
such a union. This view was unhesitatingly laid down by 


(m) Gibelin, i. 68 ; Colebrookc, Essay*, 142 (ed. of 1858) ; Steele, 169. V. N. 
Mandlik, 801. 

(n) 8 Dig. 605 ; 1 Stiu. H. L. 48 : Mayr, 155. I have often heard the same 
statement mode, arguendo ^ in the Madras Courts by the late Mr. J. W. Bran- 
son, a barrister of great local and professioual experience, and thoroughly versed 
in the languages and customs of Douthem India. The statement seemed to be 
accepted by the Bar and the Bench. Jagannatha quotes a text &om Tajna- 
valkya, stating that the Asura ceremony is peculiar to the mercantile and ser- 
vile cluses, which is not to be found iu Stenzler’s edition. It ought to come 
in after i. § 61. See 8 Dig. 604 ; In the goods of Nathihai, 2 Bom. 9. Even be- 
tween Brahmans each a marriage has been hela valid in Madras. Visvanaihan 
V. Saminathan, 18 Mad. 88. 

(o) Kaithi v. Kulladasif Madras Deo. of 1860, 201 ; Judoonath v. Bussunt 
Coomar, 11 B. L. B. 286, 288, 8. O., 19 Suth. 264; Mt, Thakoor v. Rai Baluk 
Ram, 11 M. I. A. 176, 8. C. 10 Suth. (P. C.) 8. 

(p) Keshow Rao v. Naro, 2 Bor. 198, [215, 221] and see Nundlal v» Tapeedas, 
1 Bor. 18, [16, 20]. 

(g) Hujmu Ohul v. Ranee Bhadoorm, cited 8. D. of 1846, 840 ; 8. 0. 7 B. 
S* D. 855} 8 Dig. 606 ; Jogendro Deb, v. t^nendro Deb., 14 M. I. A. 875. 
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the Allahabad High Court in a case between Rajputs, when 
the offspring of such a marriage claimed as, but was held 
not to be, legitimate (r) . The Madras High Court considers 
that a Gandharva marriage would be legal, if celebrated with 
nuptial rites, of which the homum ceremony, or sacrifice by 
fire is an essential part (s). It is obvious that such a 
ceremonial proceeding is something very different from the 
unconventional arrangement described by Manu. No doubt 
the texts referred to in the Judgment of the High Court result 
from the attempt of later writers to reconcile a respect 
for ancient usages with the greater formality of modern 
society. 

§ 81. As regards the persons who are authorised to 
dispose of a girl, Narada says : A father shall give his 
daughter in marriage himself, or a brotjier with the father^s 
consent, or a grandfather, maternal uncle, kinsmen, or re- 
latives. In default of all these, the mother, if she is 
qualified ; if she is not, the remoter relations should give a 
girl in marriage. If there be none of these, the girl shall 
apply to the king, and having obtained his permission to 
make her own choice, choose a husband for herself’’ (t)* 
Where a father had abandoned his wife and daughter, the 
mother would be capable to give away her daughter {u). 
But under no other circumstances would a marriage con- 
tract be binding without the father’s consent (r) . And the 
maternal grandfather has a right of disposal superior to 
that of the stepmother {w). Where the natural guardian 
is a female, she is not necessarily invested with exclusive 
authority in the matter, as is clear from the fact that the 
mother, who ranks next to the father as natural guardian, 
ranks low in the list of relations for the purpose of dispos- 
er) Bhaoni v. Maharaj Singh^ 8 All. 738. , ^ 

(8) Brindavana v. Radhamani, 12 Mad. 72, per cur*am, 18 M. I. A. 606. 

(t) Niiradfl, xii., § 20—22 ; Ywnnvalkya, *• « v -.01 irt 11 

(u) Baee Rulyat v. Jeychwnd^ Bellasis, 48, S. C. 1 Mor. (N .8 ) 181. KhushaU 

ckand V. Bat Mani Ml Bom. 247. . n . t 

iv) Nundlal v. Tapeedas, 1 Bor. 14, [16.] Nandbha% v. Janardhan, 12 

(wj Renn Bunsee v. Soobh Koonuoareet 7 Satb. 821 j S. 0. 8 Wyna. 219 ; 8. 0. 
2 In, Jnr. 193. 
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ing of her daughter in marriage (x ) , But the High Court 
of Madras refused to allow a divided uncle to dispose of 
his niece in marriage without consulting her mother. They 
admitted that the text of Yajnavalkya (i. § 63) could not 
be limited to the case of a divided family, but they thought 
that the object of placing the male relations before the 
mother was merely to supply that protection and advice 
which the Hindu system considered to be necessary on 
account of the dependent condition of women. That 
dependence had now practically ceased to be enforced by 
the law. Where the mother was at once the guardian of 
the girl, and the legal possessor of the estate out of which 
the marriage expenses must be defrayed, they considered 
that she was entitled to be consulted on the one hand, and 
the male relations on the other, but that the Court would 
probably interfere to compel the marriage of a girl to a 
suitable husband, if chosen by either party, and rejected 
without reasonable cause by the other (y). Where the 
guardian is about to efPect a marriage which is obviously 
injurious to the girl, the Court has power to interfere 
especially where his conduct is actuated by improper or 
interested motives. Such interference, however, would 
very rarely, and only in extreme cases, be allowed, where 
the guardian was the father (z ) . 


§ 81 A. The above rules are of importance so long as the 
marriage rests in contract, and an attempt to give away a 
girl in marriage by a person not authorised to do so would 
be over-ruled by the Court upon a proper application by 
the person in whom the right was reposed (a). A very 
difEerent question arises where the marriage has actually 
been celebrated. A very strong case of that sort recently 
arose in Madras (b). There the mother had caused her 


(«) Per cur., 7 Sath. 828. 

e ^ H. 0. 8*9 ; Iff. Bulivof v. Uadkougee. 

^ BuAoo V. Afuneeehunkur, ih. 689, [746.1 ^ 

(«) Shndhar v. HiraXal, 12 Bora. 480. ^ 

(a) Per curiam, 11 Bom. 253. 

(b) Venkataeharyulu v. Uangackarylu, 14 Ma6. 816. 
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daughter’s marriage to be celebrated without her husband’s 
permission. The Brahman who celebrated the marriage was 
falsely informed by her that the father’s consent had been 
given. It was found as a fact that the mother acted honafide 
in the interest of her daughter, and, as her natural guardian, 
desiring to secure her a suitable husband. The father 
repudiated the marriage. The husband sued for a declara- 
tion that the marriage i s irrevocable . The High Court decided 
in his favour. They said, two propositions of law may be 
taken to be established beyond controversy, viz., (1) where 
there is a gift by a legal guardian, and the marriage rite 
is duly solemnised (c) the marriage is irrevocable, and 
(2) where the girl is abducted by fraud or force and 
married, and there is no gift either by a natural or legal 
guardian, there, is a fraud upon the policy of the religious 
ceremony, and there is therefore no t^alid religious cere- 
mony” (d). The third proposition of law which is material 
to the case before us is, that when the mother of the girl, 
acting as her natural guardian, in view to her welfare, and 
without force or fraud, gives away the girl in marriage, and 
the marriage rite is duly solemnised, the marriage is not 
to be set aside. This view is supported by authority (e) 
and is sound in principle.” 

§ 82, The selection of persons to be married is limited by Persona to be 
two ru\e&: first, that they must be chosen outside the family ; 
secondly, that they must be chosen inside the caste. The 
first of these rules is only a special instance of that singular 
prohibition against marriage between persons belonging to 
the same family, or tribe, which is to be found in almost Krogamy. 
every part of the world, and to which Mr. McLennan has 
given the name of Exogamy. According to the Sanskrit Forbidden 
writers, persons are forbidden to marry who are related as ^®*^'*^*®®* 


(c) See AB to presumption in favour of due performance of a marriage ac- 
tually celebrated. Brindahun Ghundra v. Chuvdra Kurmokar, 12 Cal, 140. 
p Nor man f J., Aunjona Dasi v. Frahlad Chandra ^ 6 U. L, R , 

(e) Gibing Bai RvXiyatw. Jeychand Rewal^ Bellasis, 43 ; S. C. I Morley N. S. 
Wl. Modhooaoodhun v. Jadiih Chundei\ 8 Suth. 194. Brindahun Ghundra v. 
Ghundra Kurmokar^ 12 Cal. 140. Khushal Ohand v. Bai Mani, 11 Bom. 247. 
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sapindas. This relationship extends to six degrees where 
the common ancestor is a male. Where the common ances- 
tor is a female there is a difference of opinion ; Mann and 
Apastamba extending the prohibition in her case also to 
six degrees, while Gautama, Vishnu, Vasishtha, Sankha, 
Narada and Yajnavalkya limit it to four degrees. To this 
restriction some of the above writers add a further rule 
that the bride and bridegroom must not be of the same 
gotra or pravara. That is, that they must not be of the 
same family, nor invoke the same ancestor (/) . In counting 
according to the above rules the person under consideration 
is to be excluded. That is to say, begin from the bride or 
bridegroom, and count, exclusive of both, six, or four, 
degrees upwards according as their relationship with the 
common ancestor is through the father or the mother re- 
spectively, and if th^ common ancestor is not reached within 
those degrees on both sides, they are not sapindas, and 
marriage between them can be solemnised ([/). In this 
way 2,121 possible relations are rendered ineligible for 
marriage ; while further complications, rendered more com- 
plex by differences of opinion among the commentators, 
arise in the case of an adopted son, who is excluded from 
marriage in two families, or where relationship is traced 
through stepmothers {h). On the other hand, the strict- 
ness of these rules is relaxed as regards Western and 
Southern India by writers who recognise the validity of 
district, or family, custom permitting intermarriages within 
the forbidden degrees. Thej expressly refer to marriages 
between first cousins, such as that of a man with the 
daughter of his mother^s brother, or of his father^s sister (i). 

(/) ManUf iii. 5, Apastamha. ii v. 11, § 16. 16, Qautama^ iv. § 2 — 5, Vishnu, 
xxiv. § 9, 10, Narada, xii. § 7. Yajn, i. § 62, 53, V. N. Mandlik, 411. Tfc is said 
that a woman married within the forbidden degrees, though she cannot be the 
wife of the bridegroom for any conjngnl or religious purposes, yet cannot be 
married by another, and must be maintained by her attempted husband. V. N. 
Mandlik, 508. See as to the prohibited degrees in the Punjab, Customary 
Law, II. 120, 174. 

ig) V. N, Mandlik, 847 : Mitakshara, cited W, & B. 121, post, § 469. The 
apparent variance in the authorities quoted above arises from some counting 
exclusively and others inclusively. 

(h) See V. K. Mandlik, 852. 

(i) See the authorities cited by Mr. Y. N. Mandlik, 403, 413, 416—424^ 448, 
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Usage, unsupported by direct authority, permits the union 
of a man with his own sister’s daughter (fe). Marriage 
with a niece has, however, been held by the Bombay High 
Court to be incestuous and the Madras High Court, while 
admitting that the rules among Sudras were not as strict 
as among Brahmans, and that instances existed of a man 
marrying his brother’s daughter, intimated that such a 
practice was not warranted by usage (1). 

§ 83. The restrictive Sanskrit texts which have been 
referred to above only apply to the twice born classes. 

Even amongst these it is stated by Mr. V. N. Mandlik that 
the Kshatriyas and Vaisyas have neither gotra nor pravara, 
and that thousands of Brahmans in different parts of the 
country are in the same position. As regards Sudras, the 
restraint upon intermarriage must arise from usage, or 
from voluntary adoption of the Sanskrit rules, not from 
any inherent efficacy of the rules themselves {m). But 
exactly the same rule against intermarriages between mem- 
bers of the same family has been observed among the 
Kurumbas of the Nilgiris, the Meenas of Central India, 
the Kandhs of Orissa, and among the Dravidian races of 
Southern India (?i) . In Madura, the women of the Chakkili 
tribe belong to the right-hand faction, and the men to 
the left-hand (o). Evidently a relic of the time when men 
had to marry women of a different tribe. So the chiefs 
of the Maravers are accustomed to marry Ahambadyan 
women, and of the children born of such marriages, the 
males must marry Ahambadyans, and the females must 
marry Maravers (p). Exactly the opposite rule of Endo- Endogamy, 
gamy is found to exist among other tribes in the same 
district. For instance, among the Kalians, the most pro- 
per marriage for a man is with his first cousin, that is 

(/f) V. N. Mandlik. 

(i) Ramanqavda v. Shivajt cited V. N. Mandlik, 438; Vythilinga v. Vijia^ 
ihaminalf 6 Mad. 43. 

(wi) V. N. Mandlik, 4J2, 431. 

W Fort. Rev., Jau. 1877, 106; Hunter, Orisga, ii. 81. 

(o) Mad. Manual, Ft. II. 7. 

Mad. Manual, Ft. 11. 42. 
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Mixed marriapfcs 
formerly permit- 
ted. 


the daughter of his father^s sister or brother, and failing 
her, with his own aunt or niece. Among the Maravers, also, 
marriage is permitted between the children of brothers (g) . 
In ancient times, the incestuous marriages of the Sakya 
princes with their own sisters, and the similar intercourse 
of the Gandhara Brahmans with their own sisters and 
daughters-in-law (r), present an illustration of the same 
curious conflict of principle. 

§ 81. The prohibition against marriages between persons 
of different castes is comparatively modern. Originally, 
marriages between men of one class and women of a lower, 
oven of the Sudra class, were recognized (&*), and must have 
tended strongly to produce that amalgamation of the cus- 
toms of the Aryans and the aborigines, which I have already 
suggested as probg^ble (t). The sons of such unequal 
unions were said to rank and to inherit, not equally, but 
in proportions regulated according to the class of their 
mother • Even this rule, however, appears to have been 
an innovation. Baudhayana lays it down generally, that 

in case of a competition of a son born from a wife of equal 
class, and of one born from a wife of a lower class, the son 
of the wife of lower class may take the share of the eldest, 
in case he be possessed of good qualities (v). All the 
writers allow marriages between a Sudra woman and a 
Kshatriya or Vaisya, but there is much conflict as to mar- 
riages between a Brahman and a Sudra woman. Among 
the Sutra writers the validity of such marriages seems to 
be undisputed, but there is much variance as to the position 
of the offspring. Some texts represent him as sharing with 


(q) Mnd. Manual, Pt. IT. 40, BO. 

(r) Wheeler, Hist. Iiid. iii. i02 ; Muir, A. S. T. ii. 483. 

( 5 ) Apnstatnba stands alone among the early writers in not recognizing unequal 
matriages, ii. vi. 13, § 4, 6. It will be remembered that he does not recognize 
the subsidiary sons either. 1 cannot account for this difference, unless some 
passages have fnllen out in the text. 

U) 1 trike the Sudias as represeiitincr the aborigines in early times, but T am 
aware there is much controversy upon the point. See Muir, A. S. T. i. 140— 
169, 289 — 295, ii. 368, 455, 485 ; Lassen, Ind. Alt. i, 799. 

(w) Manu, ix. § 149—164. 

Baudhayana, ii. 2, § 8. See Gautama, xxviii, § 85— i 
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the higher sons ; others as only inheriting in default of 
them ; others as never taking more than a small fraction 
of the estate ; and others as never entitled to more than 
maintenance . The conflict in Manu is still greater, and 
shows that the present compilation is made up of texts of 
different periods. Some texts forbid the marriage, some 
permit it. Some allow the son to inherit, others forbid 
him to do so {x) , But perhaps the strongest possible recog- 
nition of such marriages is that afforded by Manu himself, 
when he admits that the offspring resulting from them 
might in seven generations rise to the highest class {y). 
It seems, however, to have been always admitted that a 
Sudra man could not lawfully marry a woman of a higher 
class than his own (z). 

§ 85. Marriages between persons of different classes are 
long since obsolete (a). No doubt from the same process 
of ideas which has split up the whole native community 
into countless castes, which neither eat, drink, nor marry 
with each other (6). It is impossible now to say when 
mixed marriages first became extinct. The Mitakshara 
follows Yajnavalkya in recognizing such marriages, though 
the phrase, under the sanction of the law instances do 
occur,^^ seems to show that they were dying out (c) . They 
are also mentioned without disapproval by the Daya Bhaga, 
Smriti Chandrika, Saras vati Vilasa, Viramitrodaya, Mad- 
haviya, and Varadrajah (d). But in the case of the later 
authors, at all events, it is probable the discussion was 


(iv) Baudhayana, ii. 2, § 6, 7, 21 ; Gautama, xxviii. § 39 ; Vasialitba, xvii, 21 , 26. 
(as) Cf. Manu, iii. § 12 — 19, ix § 149 — 156 ; Narada, xii. § 4 — 6 ; Yajnavalkya, 
i. § 56, 57 ; Smriti Chandrika, ii. 2, § 8 
(t/) Manu, X. § 64 ; see, too, § 42. 

(ff) Manu, iii. § 18, ix. § 157. 

(a) Vrihat Narndiya Parana, 3 Dig. 141 ; D. K. S. i. 2, § 7- 
(h) Marriages between persons in different sub'divisions of the same caste, 
e.g., of Brahmans or Sudras, have said to be invalid unless sauclioned by local 
custom. Melaram y. Thanooram, 9 Suth. 652; Narain Dhara v. Rakhal, I 
Oal. 1., S. 0. 23 Suth. 334. Contra, Pandaiya Talaver v. Puli Palaver, 1 Mad. 
H.0.478; a/d.l3M 1. A 141 ; S. C. 4. Mad. Jur. 328; 8. C. 3B. L. R. (P.C.) 
^ 8. (3. 12 Suth. (P. C ) 41. Ramamani v. Kulanthai, 14 M. I. A. 346, 352. 
Tfpoma Kuchain v. Bholaram Dhuhi, 15 Cal. 708. 

(c) Mitakshara, i. 8, § 2. 

(d) Daya Bhaga, ix. ; Smriti Chandrika, ii. 2, § 6— >9 ; Viramit., p. 101 $ 2; 
Madhaviya, § 24 ) Varadmjuh, 18. Sarasvati Yilasa, 1 168^167. 


Mixed marriages 
obsolete. 
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merely introduced to give completeness to the subject, and 
not because such a practice really subsisted. Illegitimacy 
is of itself no disqualification for marriage. Where one or 
both parties to a marriage are illegitimate, it will be valid 
* if they are in fact recognised by their caste men as belong- 

ing to the same caste (e). 

Phywcal or & 86. As the great and primary object of marriage is the 

mental capacity. ^ ^ ^ 

procuring of male issue, physical capacity is an essential 

requisite, so long as mere selection of a bridegroom is con- 
cerned ; but a marriage with a eunuch is not an absolute 
nullity as with us (f ) . Mental incapacity stands in the same 
position. While the matter rested in contract, no Court, I 
imagine, would treat a promise to marry a lunatic or an 
idiot as binding ; but the marriage, if celebrated, would be 
valid. The lunatic, jor idiot, would be incapable of inherit- 
ing ; but his issue would receive their shares (g ) . A Hindu 
marriage is the performance of a religious duty (h), not a 
contract ; therefore the consenting mind is not necessary, 
and its absence, whether from infancy or incapacity, is 
immaterial (i). 

Polygamy. § 87. The efficacy of the marriage tie, as binding either 

party to the transaction, is a matter upon which there has 
been a considerable change in the Hindu law, while its 
earlier stage was evidently in accordance with usages which 
we find at present existing among the non-Aryan races. 
Among the Kandhs, so long as a woman remains true to 
her husband, he cannot contract a second marriage, or 
even keep a concubine, without her permissions^ (fe). The 
same rule prevails among the caste of musicians in Ahme- 
dabad, and in the Vadanagara Nagar caste, (/), and seems. 


(e) In re Ram Kumari, 18 Cal. 264. 

(/) Cf. Narada, xii. § 8~19 ; Manu, ix. § 79» 203. Jolly, § 280. See as to 
-withdrawral from contract, post, § 100. Kanahi v. Biddya^ 1 All 649. 

ig) See Gautama, xxviii. § 44 ; Narada, xiii. § 22 j Maiiu, ix. § 201 — 203 ; W. 
& B. 908; Dabychum v. Badachtirn^ 2 M, Dig. 99. 

ih) Manu, ii. § 66, 67, vi. § 36, 37. See, however, v. § 169. 

(i) Supra, 2 M. Dig. 99, W. A B. 908, pel' curiam, 6 All. 613. 

(k) Hunter’a Orissa, ii. 

(l) Muhaehunkur v. Mt. Oottum, 2 Bor. 624. [672.] V. N. Mandlik, 406. 
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from the evidence of the Thesawaleme, to have been in 
force among the Tamil emigrants into Ceylon (m). One 
text of Manu seems to indicate that there was a time when 
a second marriage was only allowed to a man after the 
death of his former wife (n). Another set of texts lays 
down special grounds which justify a husband in taking a 
second wife, and except for such causes it appears she 
could not be superseded without her consent (o). Other 
passages provide for a plurality of wives, even of different 
classes, without any restriction (j)). A peculiar sanctity, 
however, seems to have been attributed to the first mar- 
riage, as being that which was contracted from a sense of 
duty, and not merely for personal gratification. The first 
married wife had precedence over the others, and her first- 
born son over, his half-brothers (g). It is probable that 
originally the secondary wives were considered as merely 
a superior class of concubines, like the handmaids of the 
Jewish patriarchs. It is now quite settled that a Hindu is 
absolutely without restriction as to the number of his 
wives, and may marry again without his wife’s consent, or 
any justification except his own wish (/•). He cannot, 
however, divorce his wife except by special local usage (.v) ; 
nor does conversion to Christianity, with its consequence 
of expulsion from c«aste, operate as a dissolution of the 
union (t), 

§ 88. The prohibition against second marriages of women, 
either after divorce, or upon widowhood, has no foundation 


(m) Thesrtwnleme, i. § 11. 

(n) “ Having thus kindled sacred tires and performed funeral rites to Lis wife, 
who died before him, lie may again marry, and again light the nuptial fire.’* 
Manu, V. § 168 ; and see is:. § 101, 103. 

(o) Manu, ix. § 77 — 82, Apastamba, ii. v. ii. § 12 — 13. This seems still to be 
the usiige among some castes nf the Deccan. Steele, 30, 168, and in Bengal. 
Kally Churn v. Dukhee^ 5 Cal., 692. 

(j?) Mann, iii. § 12. viii. § 204, ix. § 85 — 87. 

(Q) See Manu, iii. § 12, 14, ix. § 107, 122—136 ; post, § 499. 

(r) Daya Hbaga, ix. § 6, note ; 1 Stni. H. L. 66 ; Steele, 168 j Huree Bhaee v. 
Nufhoot 1 Bor. 69 [65] ; Virasvamy v. Appasvamy^ 1 Mad. H. C. 376. 

(«) Such a usage has been affirmed in Assam. Kudomee v. Joteeram. 3 Cal. 
306. 

(t) Administrator- General v. Anandachariy 9 Mad. 466. See Act XXI of 
1866. 


Second marri- 
ages of women 
formerly al- 
lowed. 
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Probable otnig- 
8ion in present 
text of Mann. 


either in early Hindu law or custom. Passages of the Vedas 
quoted by Dr. Mayr sanction the remarriage of widows {u ) . 
And the seeond marriage of women who have left their hus- 
bands for justifiable cause, or who have been deserted by 
them, or whose husbands are dead, is expressly sanctioned 
by the early writers (i?) . The authority of Manu is strongly 
on the other side ; but I think it is plain that this is one of 
the many instances in which the existing text has suffered 
from interpolations and omissions. Manu declares that a 
man may only marry a virgin, and that a widow may not 
marry again {w). The only exception which he appears 
to allow, is in the case of a girl whose husband has died 
before consummation, who may be married again to the 
brother of the deceased bridegroom {x ) . On the other hand, 
two other texts appear to recognize and sanction the second 
marriage, either of *a widow, or of a wife forsaken by her 
husband (y) . The contradiction appears to arise from the 
deliberate omission of part of the original text in an earlier 
portion of the same chapter. At ix. § 76 a wife, whose hus- 
band resides abroad, is directed to wait for him eight, six, 
or three, years according to the reason for his original ab- 
sence. Nothing is said as to what is to happen at the end 
of the time. Kulluka Bhatta inserts a gloss : — after these 
terms have expired, she must follow him^^ [z). Now if we 
look to the corresponding part of Narada, who had an 
earlier text of Manu before him (a), we find that he lays 
down that ^Hhere are five cases in which a woman may take 
another husband ; her first husband having perished, or 
died naturally, or gone abroad, or if he be impotent, or 
have lost his caste.^^ Then follow the periods during which 


(ii) Mayr, 181. It is now restored by Act XV of 1856, see posf, $ 612. 

(v) Narsda, xii. § 97—101 ; see too § 18. 19, 24, 46—49, 62 ; Devala, 2 Dig. 
470 ; Baudbayana, ii. § 20 ; Vasishtha, xvii. § 18 ; Katyayaiia, 8 Dig. 286. 

(to) Manu, viii. § 226, v. § 161 — 168. See, to the same effect, Apastamba, ii. 
vi. 18, S 4. 

(a;) Manu, ix. § 69, 70 ; ante, § 70. Yasisbtha, xvii. 74, places no restriction 
on ber second choice. 

{y) Manu, ix. § 175, 176. See 1 Gib. 84, 104. 

(z) This is apparently founded on a text attributed to Vasishtba, xvii. 75 — 
80, which is to the same effect. 

(a) Bee ante, § 21 ; In trod, to Narada 
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a woman is to wait for her absent husband^ and the whole 
thing is made into sense by the direction, that when the 
time has expired she may betake herself to another man (6) . 

Nothing is said about her following him, which after such 
an absence would probably be impossible or useless. If a 
similar passage had followed § 76 in Manu, the texts at 
§ 175, 176 would be intelligible and consistent. When 
second marriages were no longer allowed, these passages 
seem to have been left out, and others of an exactly oppo- 
site character were inseiHied ; the texts at § 175, 176 then 
became unmeaning, but they were retained to explain the 
phrase, son of an unmarried woman,^^ which had already 
appeared in the list of subsidiary sons. It is probable that 
the change of usage on this point arose from the influence 
of Brahmanical opinion, marriage coming to be looked upon 
as a sort of sacrament, the effect of which was indelible. 

A similar cause has produced that difference of opinion 
upon the legality of marriage following upon divorce which 
prevails in Protestant and Roman Catholic countries. If 
it is asked why the law varied in exactly the opposite 
direction in regard to second marriages of men, the only 
answer I can suggest is, that men have always moulded the 
law of marriage so as to be most agreeable to themselves. 

§ 89. When we examine the usages of the aboriginal Ugajje of other 
races, or of those who have not come under Brahmanical 
influence, we find a system prevailing exactly like that 
described by Narada. Among the Jat population of the 
Punjab, not only a widow, but a wife who has been deserted, 
or put away, by her husband, may marry again, and will 
have all the rights of a lawful wife. The same rule exists 
among the Lingaits of South Canara (c). In Western India, 
the second marriage of a wife or widow (called Pat by the 
Mahrattas, and Natra in Guzerat) is allowed among all the 
lower castes. The cases in which a wife may re-marry are 

ih) Karada,zii. $ 97—101. See also authorities, ante^ note (o). 

(c) Punjab Customary Law, 11, 181, 174, 190, 192, 198. Punjab Oust*, 96. 

Virasanpappa v. Rvdrappa, 8 Mad. 440. 

13 
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nagetand di- 
Toroe. 


stated by Mr. Steele as beings if the husband prove impo* 
tent^ or the parties continually quarrel; if the marriage 
were irregularly concluded ; if by mutual consent the hus-^ 
band breaks his wife^s neck-ornament, and gives her a 
chorchiitee (writing of divorcement), or if he has been absent 
and unheard of for twelve years. Should he afterwards 
return, she may live with either party at her own option^ 
the person deserted being reimbursed his marriage expenses. 
A widow^s pat is considered more honourable than a wife^s, 
but children by pat are equally legitimate with those by a 
first marriage (d). The right of a divorce and second mar- 
riage has been repeatedly afiirmed by the Bombay Courts 
(a). So, in Southern India widow marriage and divorce is 
common among many of the lower castes, such as the Vel- 
lalans of the Falanis, the Maravers (except in the case of 
the women of the Sambhu Nattan division), the Kalians, 
the Pallans (/), the tank-diggers, the potters, the barbers, 
and the pariahs generally {g). In the better classes, such 
as the oilmongers, the weavers, and a wandering class of 
minstrels, called the Bhat Rajahs, who claim to be Kshat- 
riyas, it is found in some localities and not in others (h). 
It is not practised at all among the Brahmans and Kshat- 
riyas, or among the higher classes of Sudras, such as the 
shepherds, the Komaty caste, the writers, or the five artisan 
classes, who claim equality with the Brahmans and wear 
the thread (i). Similarly the Bengal High Court has 
recognised the validity of widow marriage among the 


(d) Steele, 26, 159, 168 ; W. & B. (2iid ed.) 189 to 146, 162, 168, 167. The, 
futmiha recorded at pp. 112, 114, 189, 141, where evidently given by Shoatrie, 
who treated snob seodnd marriages as illegal. See to Huree Bhaee v. Nuthoo, 
1 Bor. 6^, [65] note. 

(e) As to divorce, see Kaseram v. JJfnharam^ 1 Bor. 887 [429] ; Kasee Dhool- 
Ivhh V. Rutton Baee, ib. 414) [452] ; Muhaahunisr v. Mi, Oottum^ 8 Bor. 
|A72] ; Dyaram v. Baeeumha, Bellasis, 86. R. v. Kar8an.2 Bom. H. 0. 124^ 
n, V. Sumhhu, 1 Bom. 847, Uovemment of Bombay v. Ganga, 4 Bom. 886. 
Empress v. Utnt, 6 Bom. 126- As to widow marriage, Hurlcoonwur v^ HuttWk 
Bouse, 1 Bor. 481 [475] ; Treekumjee v. Mt. Laro Laroo, 2 Bor. 861 [897] ; Baee 
Button v. LaUa Mwn/nohv/r, Bellasis, 86.; Baee Shaov* Ruttonjeg, Konds, Ft. 1. 
108. See per curiam, Rahi v. Qovind, 1 Bora. 114. 

(/) Mad. Manual. Ft. II. 88, 4^ 58 ; Kattama Nachiar v. Boraeinga Tevar, 
6 Mad. H. 0. 829 ; Muruqoyi v; Viramakalif 1 Mad. 226. 

(e) Ifeidrae Gensns B^K>rt, 157, 156, 164, 171. 

(h) Ibid. 141, 148, 155. (i) /bid. 187t 140, 148^ 149^ 
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Nomosttdras (k ) . The degree in which divorce and widow 
marriage prevails is probably in the direct ratio to the 
degree in which the respective castes have imitated Brah- 
man habits. The Thesawaleme treats widow marriage as 
a matter of course (Z), and we may fairly assume that 
it was so originally among all the Tamil races. 

§ 90. Marriage is not to be confounded with betrothal. Betrothal 
The one is a completed transaction ; the other is only a 
contract. Manu says, Neither ancients nor moderns who 
were good men have ever given a damsel in marriage after 
she had been promised to another man^^ (m). But Narada 
and Tajnavalkya both admit the right of a father to annul is roTocable. 
a betrothal to one suitor, if a better match presents him- 
self ; and either party to the contract is allowed to with- 
draw from it, where certain specified defects are dis- 
covered {n)* Narada states that a man who withdraws Besnlt of breach 
from his contract without proper cause, may be compelled 
to marry the girl even against his will. But it is now 
settled by decision that a contract to marry will not be 
specifically enforced, and that the only remedy is by an 
action for damages [o). All expenses resulting from the 
abortive contract would be recoverable in such an action 
ip). Of course, no such claim could be maintained where 
the contract failed from the wilful, or negligent, conduct 
of the complaining party {q ) . Probably the real difficulty 
has often been to distinguish between two things which 
are sometimes called by the same name, viz,j the betrothal, 
which is only a promise to marry, and the pledging of 
troth, which forms part of the marriage itself. The former 
class of betrothal is often celebrated with much ceremony. 


(%) Hurry Churn v. Nunai Chand, 10 Cal. 188. 

W Tbeiawaleine, i. § 10. 

(m) Mauu, iz. § 

(*0 Ravada, zu. g 30*-’88; Yajnavalkya, i. §65|66j Vasiabtha, 2 Dig. 487* 
490 ; Katyavaua, ih. 491 ; MitaksLarny ii. 11, § 27. 

( 0 ) Narada, xii. 1 85 ; Umed v. Nagindas, 7 Bom. H. 0. 0. C. 122 ; Nowbut v. 

Lad Kooevt 5 N..W. P., 102 : re Qunput Narain Sing\ 1 Cal. 74. 

(p) Mitaksbara, ii. 11, § 28. Mulji Tkakersey v. Qomti, 11 Bom. 412. 

( 9 ) Dm* Viraealingam v. Alaturtiy Mad. Deo- of 1800, 274, 
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but this does not alter its character. So, in the actual 
marriage there are numerous formalities, and many recitals 
of holy texts, but the operative part of the transaction 
consists in the seven steps taken by the bridal pair. On 
the completion of the last step, the actual marriage has 
taken place (r). Till then it is imperfect and revocable. 
Even this proceeding, however, is not absolutely essential. 
It is a form which, if complied with, is conclusive. But if 
it is shown that by the custom of the caste, or district, any 
other form is considered as constituting a marriage, then 
the adoption of that form, with the intention of thereby 
completing the marriage union, is suflBicient («). In some 
communities there is a custom that after the actual marriage 
has taken place a further ceremony must be performed 
before cohabitation, and if the man who has gone through 
the first ceremony declines to perform the second, the girl 
may lawfully marry again (^) . But the legal result of such 
a custom would appear to be that there is no binding and 
complete marriage until after the second ceremony. In the 
absence of any such custom the marriage is complete, even 
though never followed by consummation, and though, in 
consequence of the conversion to Christianity of one party, 
the other renounces the obligations of marriage (w). 

§ 91. A marriage actually and properly celebrated will be 

legal and binding, although it has taken place in violation 
of a previous agreement to marry another person (i?) ; or 
although it has been performed without the consent of the 
person whose consent ought to have been obtained [w ) . For 
this is one of the cases in which necessity compels the appli- 


(r) Manu, ix, § 227 ; Narada, xii. § 2 ; Yama) 2 Dig. 488 ; Viramit., ii. 2, § 4 1 
Coleb. Essays, 128. See cases last cited. 

(«) Mann, iii. § 86 ; seefutwah, 2 M. Dig. 45 j Gotha Romy. Moohita Kochin. 
14 B. L. R. 298, 8. C. 23 Suth. 179. Kally Churn v. Dukhee^ 6 Cal 692. V. N. 
Mandlik, 404. Hurry Churn v. Nimai Chand, 10 Cal. 188. When the fact of 
the celebration of marriage is established, it will 1^ presnmed, in the absence 
of evidence to the contrary, that all the necessary ceremonies have been com* 
plied with. Brindabun Chundra v. Chundra Kurtnolcar, 12 Oal. 140. 

(t) Boolehand v. JanokeBt 25 W. U. 886. 

(u) Administrator-General v. Anandacharii 9 Mad. 466. 

(v) Khooehal v. Bhugwan MoUe^ 1 Bor. 188 [155]. 

(le) Base Bulyat v. Jeyehund^ Bellasis, 48 8. C. 1 Mor. S. 181. 
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cation of the maxim; Factum valet quod fieri non dehuit. 

When the marriage is once completed, if either party refuses 
to live with the other, the case is no longer one for specific 
performance of a contract, but for restitution of conjugal 
rights. It has long since been settled that such a suit would Low enforced 
lie between Hindus, but there was much conflict of authority 
as to the mode in which the decree was to be enforced (ic). 

The point has now been settled by s. 260 of the Civil Proce- 
dure Code (Act XIV of 1882), which provides that where 
the party against whom the decree has been made has had 
an opportunity of obeying it, and has wilfully failed to do 
so, it may be enforced by imprisonment, or by attachment 
of property, or by both (y). Primd facie the husband is Cugtodyof wife, 
the legal guardian of his wife, and is entitled to require 
her to live in his house from the moment of the marriage, 
however young she may be. But this right does not exist, 
where by custom, or agreement, the wife is to remain in 
her parents^ house, until puberty is established {z ) . 


(a;) See Oatha Ratn v. Moohita Kochin, 14 B. L. R. 298 S. C. 23 Snth. 179, 
Jogendronundini v. Hurry Dosst 6 Cal. 600. PaJthandu v. Mankit 3 All. 606. 
Dadaji v. Rukmahaif 10 Bom. 801. Binda v. Kaunsilia^ 13 All. 126. ^ 

(y) Under this Section, as in England, the Court will take into consideration 
any ciron instances which establish a reasonable objection on the part of the 
wife, and will impose proper conditions upon the husband in reference to such 
objection. Paigiy. Sheonarrain^ 8 All. 78. 

Iz) Kateeran v. Mt. Oendhenee, 23 W. R. 178; Suntosh Ram y, Q era Pat- 
tuckf ib. 22. See post, § 414. 




CHAPTER V. 


Little noticed in 
early writinurs. 


Importenoe of 
•one. 


FAMILY RELATIONS. 

Adoption. 

§ 92. Thebe is a singular disproportion between the space 
necessarily devoted to adoption in the English works on 
Hindu law, and that which it occupies in the early law-books. 
One might read through all the texts from the Sutra writers 
down to the Daya Bhaga without discovering that adoption 
is a matter of any prominence in the Hindu system. But 
for the two treatises translated by Mr. Sutherland, it may 
almost be affirmed that Englishmen would never have dis- 
covered the fact at all. . Even in Jagannatha^s Digest, the 
subject only takes up thirty-two pages. The fact is that 
the law of adoption, as at present administered, is a purely 
modem development from a very few old texts. The very 
absence of direct authority has caused an immense growth 
of subtleties and refinements. The efEect that every adop- 
tion must have upon the devolution of property causes every 
case that can be disputed t© be brought into Court. Fresh 
rules are imagined, or invented. Notwithstanding the 
spiritual benefits which are supposed to follow from the 
practice, it is doubtful whether it would ever be heard of, 
if an adopted son was not also an heir. Paupers have souls 
to be saved, but they are not in the habit of adopting. 

§ 93. I have already (§ 65) pointed out the advantages 
which all early races would derive from the possession of 
sons, and the peculiar necessity for male ofEspring which 
would press upon the Aryans, on account of their religious 
system. This want was amply met by the early Hindu law, 
which provided twelve sorts of sons, all of whom were com* 



Fum 9a k 93.] 


LAW OF ADOPTtOA?. 


103 


petoat to prevent a failure of obaequies^ in the absence of 
legitimate issue (a). For religious purposes^ the son of the 
appointed daughter seems to have been oompletely equal 
in elHeacy with the natural-bom son (5), and where any one 
of several brothers had a son^ the latter was considered to 
be the son of all the brothers ; Kulluka Bhatta actually adds 
a gloss : So that if such nephew would be the heir, the 
uncles have no power to adopt a son and the same view 
was maintained by Chandesvara and other commentators (c) . 

It is evident, therefore,' that in early times the five sorts of 
adopted sons must have been of very secondary importance. Compaiutive 
Apastamba expressly states that ^Hhe gift or acceptance adopSSwn.^ 
of a son, and the right to buy or sell a child, is not recog- 
nized” (d) . And Katyayana permits the gift, or sale, of a 
son during a season of distress, but not otherwise (e) . The 
same low estimation of adopted sons is evidenced by the 
rank which they occupied in the order of sons. A refer- 
ence to the table which accompanies § 64 will show, that 
out of fourteen authorities there quoted only five place even 
the dattaha among the first six. Now this is not a mere 
matter of arrangement, for they all without exception give 
rights of inheritance to the first six sons which are denied 
to the remaining six. No doubt Manu is one of the five 
who thus favours the adopted son. But it may be ques- 
tioned whether his text has not undergone an alteration in 
that respect. Both Yajnavalkya and Narada, who were 
later than Manu, place the adopted among the later six. 

Narada expressly states that he took Manu as the basis of 
his work. An examination of the marginal references in 
Stenzler^s Yajnavalkya will establish that he did the same. 

It will be seen by the table that these two agree much 


Manu, a. § >80 ; of. fi 161, which* as explained by KaUaka Bhatfca, smm 
tO‘ bo an intorpolatioi^ intr^ito^ when subsidiary sems bad bocomo- obsoloto; 
Yrihaspati, Dattaka Gbandrika, i. S 6. 

Visbiiii. ZTk Maao. ix. 8 lfl7'**‘169. 

(to)] Vaoiiibfeba, is.; Vishnu, xv. § 4B; Manu, ii. J 182$; 1 Dig. 266; 
taka ChaiMii'iltSk b S 21. AtMUttasuoa, u. lA ui* §>11; 

(o)' l^attahal^isafiiaai t. 6 7, 8. Mitakobara, i. 11, 610 rojBsni this pxobibitaoB) 
tp the giver not the taker of the son. A^ooniwy viefir wae t^ea^byr A|Mracka 
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more closely with each other than either does with Manu 
as it now stands. It is difficult to account for their differ- 
ing from so high an authority, if they had before them the 
text which we possess. In any case, the mere fact that 
differences of opinion did exist on such a point would seem 
to show that it had not assumed any great prominence. 


Dimiuifbed 
titimber of modes 
of adoption. 


§ 94. When the number of subsidiary sons was diminished 
from the causes I have already suggested (§ 75), the import- 
ance of the adopted sons, who alone were left, would natu- 
rally increase. Even where a brother’s son existed, though 
he might procure for his uncle all the required spiritual 
blessings, still an adoption would be necessary, for the 
celebration of name, and the due perpetuation of lineage” 
(/) . As partition and self -acquisition became more common, 
the latter objects would naturally be more desired. It is 
singular, then, that we should find the same diminution 
exhibiting itself in the forms of adoption ( 5 ^). The expla- 
nation is probably to be found in the growth of Brahmanical 
influence, and the consequent prominence given to the 
religious principle. If the primary object of adoption was 
to gratify the manes of the ancestors by annual offerings, 
it was necessary to delude the manes, as it were, into the 
idea that the offerer really was their descendant. He was 
to look as much like a real son as possible, and certainly 
not to be one who could never have been a son. Hence 
arose that body of rules which were evolved out of the 
phrase of ^^unaka, that he must be ^^the reflection of a 
son” (h ) . He was to be a person whose mother might have 


(/) Dattaka Ohandrika, i. § 22 ; Y. Darp. 739. 

( 0 ) In addition to tbe general antboritiee oited, ante, § 75, see as to tbe obso- 
leteness of tbe Krita form, 1 Stra. H. L. 182; I N. G. 72 ; Eshan Kuhor t. 
Haris Chandra^ 18 B. L. R. Appx. 42, 8. 0. 21 8uth. 881. As to tbe Svayam- 
datta, Bashetiappa v. Shivlingappa, 10 Bom. H. C. 268. As to a form called 
paluk patro, KdCee Ohunder ▼. Bneeh Chimder, 2 Sutb. 281 . Other forms might 
perhaps be valid, when sanctioned ^ local custom, as the Krita system is said 
stiU to exist among tbe Gosains, 1 W. MacN. 101. 

(h) Dattaka Mimamsa, v. $ 15. It seems possible that this metaphor is itself 
a mistake. Dr. Bubler translates the verse, ** He then should odom tbe child, 
which (now) resembles a son of the receiver's body ; that isj which htis come to 
resemble a son by the previous ceremony of giving and reoeiviug. See Journal, 
As. Boo. Bengal, 1866, art. Oaunaka»Bmritu 
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been married by the adopter (i) ; he was to be of the same 
class ; he was to be so young that his ceremonies might 
all be performed in the adoptive family ; he was to be 
absolutely severed from his natural family, and to become 
BO completely a part of his new family as to be unable to 
marry within its limits. His introduction into the family 
must appear to be a matter of love and free-will, unsullied 
by every mercenary element. All these restrictions had 
the effect of eliminating the other forms of adoption, and 
leaving the dattaka alone in force. 

§ 95. It must not be supposed that the religious motive 
for adoption ever excluded the secular motive. The spiri- 
tual theory operated strongly upon the Shastries who 
invented the rules ; but those who followed them were, in 
all probability, generally unconscious of any other aim than 
that of securing an heir, on whom to lavish the family 
affection which is so strong among Hindus. The propriety 
of this motive was admitted by the Sanskrit writers them- 
selves. In the ceremonial for adoption given by Baud- 
hayana, the adopter receives the child with the words : 
" I take thee for the fulfilment of religious duties. I take 
thee to contmue the line of my ancestors^^ (k), A text which 
is by some attributed to Manu, states that a son of any 
description must be anxiously adopted by one who has 
none, for the sake of the funeral cake, water and solemn 
rites, and for the celebrity of his name^* (Z), And the author 
of the Dattaka Chandrika admits that even where no spiri- 
tual necessity exists, a son may, and even ought to, be 
adopted, for " the celebration of name, and the due perpet- 
uation of lineage” (m). In fact, the earliest instances of 
adoption found in Hindu legend are adoptions of daugh- 
ters (n). The Thesawaleme shows that such adoptions 


(0 H will be aeeu § 123) that the origin and scope of this rule is open 
to much doubt. 

(k) The whole passage is translated by Dr. Biihler in his article on paunaksi 
Journ. As. Soo. Bengal, 1866. 

(l) Dattaka Chandrika, i. $ 9; 8 Dig. 297« (*>*) Jhid. i. § 22 

{n) See Dattaka Mimamsa, vii. § 30 — 38. 

14 


Influence of 
secular motives. 
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Adoptions 
among non* 
Brahmanioal 
races. 


were practised among the Tamil races of Southern India (o) . 
At the present day the Bheels carry away girls by force 
for wives, and then, with a zeal for fiction which is inter- 
esting among savages, adopt them into one family, that 
they may marry them into another (p). The Kritrima 
form of adoption which is still in force in Mithila, and 
which in several particulars strongly resembles that which 
IS practised in Jaffna, has no connection with religious ideas, 
and is wholly non-Brahmanical. Among the tribes who 
have not come under Brahmanical influence, we find that 
adoption is equally practised, but without any of those 
rules which spring from the religious fiction. One Sanskrit 
purist actually laid it down that Sudras could not adopt, as 
they were incompetent to perform the proper religious rites 
(9) . As a matter of fact they always did adopt, but were 
expressly freed from the restrictions which fettered the 
higher classes. They not only might, but ought to, adopt 
the son of a sister or of a daughter, who was forbidden to 
others ; and they might take as their son a person of any 
age, and even a married man (r) ; that is to say, they 
adopted persons who made no pretence to religious fitness, 
but who were perfectly suitable for all other objects. So 
in the Punjab, adoption is common to the Jats, Sikhs, and 
even to the Muhammedans, just as in other parts of India. 
But with them the object is simply to make an heir. The 
religious notion of a mystical second birth is not imported 
into the transaction/^ No religious ceremonies are used. 
There is no exclusion of an only son, or of the son of a 
daughter, or of a sister, nor is there any limit of age. Of 
later years, however, a tendency to introduce these Brah- 
manical rules is showing itself. The explanation given by 
Mr. Justice Campbell is interesting, as illustrating the way 
in which the process has often taken place:— In Sikh 
times, when the land was of little value, and young men of 
much value, the introduction of a new boy into the com- 


( 0 ) Theaawaleme, ii. §4. (p) LvalJ, Asiatic 

iq) Vaohegpati, cited Dattaka Mimamsa, i. § 26. 

(r) See po8f, §124.129. 


Stadiea. 163 
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munity was probably looked on with satisfaction. But by 
the time of our regular settlements the value of land was 
discovered, and the brotherhood would naturally look to 
the chances of dividing the land of an heirless co-sharer, 
rather than to the introduction of an extra hand to share 
in the profits, which had begun to be considerable. Hence 
the main body of a tribe would bo inclined to enter as a 
custom what they wished should be the custom, and unless 
there were men with interests to defend, the general wish 
for the future was entered without protest^^ (6.). Among 
the Jain dissenters, and in the Talabda Koli caste in 
Western India, adoption is also practised, but without any 
religious significance attached to it, and consequently with 
a complete absence of the restrictions arising therefrom (t ) . 
Among the 06riya Rajahs of Ganjam, who are Kshatriyas, 
the exequial rites are always performed by a Brahman 
ofiicial, who is permanently attached to the family, and 
who is called the son-Brahman (u). Yet these Rajahs 
invariably adopt, as might be expected where an old 
feudality has to be maintained. In JafPna, the Tamil 
people adopt both boys and girls ; and so little is there any 
idea of a new birth into the family, that the adopted son 
can marry a natural-born daughter of the adopting parents ; 
and where both a boy and girl are adopted, they can in- 
termarry (v) . The secular character of the transaction is 
even more forcibly shown by the circumstance that the 
person who makes the adoption must obtain the consent of 
his heirs. If they withhold it, their rights of inheritance 
will be unaffected (ttj . These facts appear to be of much 
weight in support of the suggestion I have already made 


(s) Punjab Gust., 78--83. 

(0 8h9oSin(jhv. Aft. DaUo.eN. W. P. B82,Z92,affd. 51. A. 87 S. C., 1 All. 
688 ; Bhala Nahana v. Parbhu^ 2 Bom. 67. 

(u) This usage was frequently proved in cases in w^hich I was counsel.^ For 
instancy in the case of the Seerghur succession, and that of the Chinna Kimedy 
taluq, {Tammirazn v. Panttna, 6 Mad. H. C. 301 ; Raghanadha v. Brozokishoro, 
3 I. A. 154 8. 0. I Mad. 69 ; S. C. 25 Suth. 291) but the custom has not been 
noticed in either of the reports. It was fully set out in the evidence. It is 
stated in a more recent case, 11 Mnd., 289. 

(v) Theaawaleme, ii. § 4. (ty) Ibid, ii» § 1, 5f 6. See poef, § U7» note 
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(§ 10), that the spiritual theory is not the sole object of an 
adoption, even upon Brahmanical principles, and that it 
can only be applied with the greatest possible caution in the 
case of non* Aryan tribes, or such as dissent from orthodox 
Hinduism 

§ 96. The whole Sanskrit law of adoption is evolved 
from two texts and a metaphor. The metaphor (if it is 
not itself a mis-translation) is that of ^aunaka, that the boy 
to be adopted must bo ^Hhe reflection of a son” (§ 94 note 
h). The texts are those of Manu and Vasishtha. 

Manu says (?/), He whom his father or mother gives to 
another as his son, provided that the donee have no issue, 
if the boy be of the same class, and affectionately disposed, 
is considered as a son given, the gift being confirmed by 
pouring water.” 

Vasishtha says {z), A son formed of seminal fluids and 
of blood, proceeds from his father and mother as an effect 
from its cause. Both parents have power to sell, or to 
desert him. But let no man give, or accept, an only son, 
since he must remain to raise up a progeny for the obsequies 
of ancestors. Nor let a woman give, or accept, a son, un- 
less with the assent of her lord. He who means to adopt 
a son, must assemble his kinsmen, give humble notice to the 
king, and then having made an oblation to fire with words 
from the Veda, in the midst of his dwelling-house he may 
receive, as his son by adoption, a boy nearly allied to him, 


{x) Where the family, being nou«Hinda by origin, has adopted Hinduism in 
part, though not entirely, the onus lies on those who set npati adoption to show 
that this part of the Hindu law has been incorporated in the family usage. 
Where a family is govenied Hindu law, it may be possible to make out a 
usage forbidding adoption* it is evident, however, that it wonld be very dif- 
ficult to establish a negative usage of such a nature {Fanindra Deb, v. Eajeswar 
Dae, 12 1. A. 72 ; S. C. 11 Cal. 468.) 

(y) Manu, ix. § IGS. 

(s) 3 Dig. 242. The passage from the Grihyitsutm of Baudhnyana, translated 
by Dr. Bull )er in the Journal As. Soc. Beng. 1866, art. ^aunaka Smriti, is 
almost word for word the same, but contains no limitation as to relationship or 
class. Bee also the passage from ^^unaka on Adoption, translated in the same 
article, which is also given, V. Hay.,iv. 5, § 8. 
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or (on failure of such) even one remotely allied. But if 
doubt arise^ let him treat the remote kinsman as a Sudra. 

The class ought to be known, for through one son the 
adopter rescues many ancestors.’^ 

These texts only apply to the Dattaka form. The 
Kritrima, which prevails in Mithila, but nowhere else, will 
be treated of subsequently. From this small beginning a 
body of law has been developed, which will be considered 
under the following heads : — First, who may take in adop- 
tion ; Second, who may give^in adoption (§ 119) ; Third, 
who may be adopted (§ 123) ; Fourth, the ceremonies 
necessary to an adoption (§ 140) ; Fifth, the evidence of 
adoption (§ 145) ; Sixth, the results of adoption (§ 152). 

§ 97. First, Who may adopt. — An adoption may either Adopter must bo 
be made by the man himself, or by his widow on his behalf. 

But in either case it is a condition precedent that he should 
be without issue at the time of adoption {a). Issue is taken 
in the wide sense peculiar to the term in Hindu law (§ 498). 

Accordingly, if a man has a son, grandson, or great-grand- 
son actually alive, he is precluded from adopting. Because 
any one of such persons is his immediate heir, and is capable 
of performing his funeral rites with full efficacy (b ) . But 
the existence of a great- great-grandson, or of a daughter's 
son, is no bar to an adoption (r). Still less the previous only one 8oii at 
existence of issue who are now dead {d), Nanda Pandita a time, 
in discussing this subject suggests, upon the authority of a 
legend in the Purana, that an adoption might be valid even 
during the life of a natural-born son, if made with the 
consent of the latter ; and in Bengal the validity of such 
an adoption has been maintained, and also that of two sue- 


(a) The eiinie rule prevailed ns regards adoption both in Greece and Rome. 
It ie sin^lar thnt the earliest instance of adoption^ is that in the Aigvedai 
Tvhere Visvamitra, who had at the time a hundred living sonsi adopted Sunah 
eepa. V. N. Mendlik, 454. ^ 

(5) Dattaka Mimamsa, i. § 13 ; Dattaka Chandnka, i. § 6. 

(c) F. MacN. 149 ; I W. MaoN. CiC, n. . 

(d) Caukha. DatUka MimuniBa, i. § 4 } Dattaka Chandrika, i. § 4, 
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cessive adoptions, the latter of which was made while the 
son first adopted was still alive (e). But the contrary rule 
is now established ; and it is settled that a man cannot 
have two adopted sons at the same time, though of course 
he may adopt as often as he likes, if at the time of each 
successive adoption he is without issue (/). On the same 
principle, the simultaneous adoption of two or more sons is 
invalid as to all (^). And where an adoption is invalid by 
reason of the concurrent existence of a son, natural or 
adopted, the death of the latter will not give validity to a 
transaction which was an absolute nullity from the first (h ) . 
It is suggested by Mr. Sutherland, and assented to by Mr. 
MacNaghten, that if the son, natural or adopted, became 
an outcast, and therefore unable to perform the necessary 
funeral rites, an adoption would be lawful ; and a practice 
to that effect is stated to exist in Bombay (i ) . But since 
Act XXI of 1850 a son would not forfeit any legal right by 
loss of caste. Therefore an adopted son could not, by virtue 
of his adoption, step into his place on the ground that he had 
lost his caste. If the question were to arise, it is possible 
the Courts would refuse to recognize an adoption which 
could confer no civil rights. The question might, however, 
become of importance on the death of the natural son with- 
out issue. 


§ 98. Ithas been suggestedthat an adoption by a bachelor, 

or a widower, would be invalid, either on the ground that 
such a person was not in the order of grihastha (house- 
holder or married man), or that the right of adoption was 
only allowed where the legitimate mode of procreation had 
failed. But it may now be taken as settled that an adop- 


(e) ML Solukna v. Ramdolal, 1 S. D. 324 (434) ; Goureepershad v Mt 
Jymala, 2 S. D. 136 (174) ; Steele, 46, 183. 

(/) liungama v. Atchama, 4 M. I. A. 1, S. C. 7 Suth. (P. C.) 67. But an 
adoption will not be invalid because it is made in breach of hu agreement to 
adopt another person, where such agreement has not been carried out. 2 Sim. 
H. L. 115. 

(g) Akhoy Chunder v. Kalapar Haji, 1 2 1. A . 198 ; 8. 0. 12 Cal. 406 ; Dooraa 

Sundari v, Surendra KeshaVy 12 Cal. 686. ’ 

(h) Basoo V. Baaooy Mad. Dec. of 1866, 20. 

(i) 2 W. MacN. 200; Steele, 42, 181, 
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tion in either of the above cases would be valid (fc). In one 
case the Madras Sudr Court held that an adoption was 
illegal which had been effected during the pregnancy of Pregnancy, 
the adopter's wife ; not on the ground that she afterwards 
produced a son, which it does not appear that she did, but 
because it was of the essence of the power to adopt that 
the party adopting should be hopeless of having issue’^ (Z). 

This principle, if sound, would preclude a man ever adopt- 
ing until extreme old age, or until he was on his death-bed. 

It is also opposed to the rules which provide for the case 
of a son born after an adoption (§ 155). Accordingly in a 
later case (1881) where an adoption had been held invalid 
on the ground that the wife was at the time pregnant, and 
known to be so by her husband, the Court after an examin- 
ation of the above decision over-ruled it, and held the 
adoption to be valid. They pointed out that the logical 
result of such a rule would be to suspend an adoption 
during the pregnancy, not only of the adopter's wife, but 
also of the wives of his sons and grandsons, since the exist- 
ence of issue in the most extended sense of the word is a 
bar to an adoption (//#). 


§ 99. Where a person is disqualified from inheriting by 
any personal disability, such as blindness, impotence, 
leprosy, or the like, a son whom he may adopt can have 
no higher rights than himself, and would be entitled to 
maintenance only ( 7 ^) . Mr. Sutherland was of opinion that 
the adoption itself would be valid, in which case, of course, 
the adopted son would succeed to the self-acquired or 
separate property of his adoptive father (o). On the other 


Adoption by dis- 
qn.ilifiod heir. 


(fc) Snth. Syn. 664, 671; 8 Dig. 262; 1 W. MacN. 66 ; 2 W. MacN. 175; 
Ounnappa v. Sanltnppa^ Boro. Sel. Rep. 202 ; Nagappa v. Suhbn SnsU’yf 
2 Mad. H. 0. 867 ; Cnandvasekharudu v. Braw?ianna, 4 Mad. H. 0 . 270. Oopal 
Anant v. Narayan Qaneshj 12 Bom. 829. Per Mahmood^ J., 12 All. 352. 

( i) Narayana v. Vedachala^ Mad. Dec. of 1860, 97. See Steele, 43. 

(m) Nagahhushnnam v. Senhamma, 3 Mad. 180 ; acc. Hanmant Ramchandra v. 
Bhimacharya, 12 Boni 105. 

(n) Datraka Chandrika, vi. § 81 ; Sevachet umbara v. Parasucty, Mad. Deo. of 
1867, 210. In the Punjab a man who ia blind, impotent, or lame, can adopt, 
though the Brahmans deny the right of one who was always impotent. Punj.ib 
Customary Law, II. 164. 

( 0 ) Sqth. Syn., 664, 671 . 
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haud^ in two cases whicli Mr. MaoNaghten cites with appro- 
bation, the Bengal pundits held that the capacity of a leper 
to adopt depended upon his having performed the neces- 
sary expiation. When he had done so the adoption was 
valid. When he had not done so, or where the disease was 
such as to be inexpiable, the adoption was invalid {p ) . This 
opinion rested on the ground that until expiation he was 
unable to perform the necessary religious ceremonies. Ac- 
cordingly, the Bengal High Court decided that an adop- 
tion was invalid when effected by a widow who was living 
in concubinage, as this made her unfit to take part in any 
religious ceremony (q). In Bombay it was contended that 
an adoption by a widow was invalid, as she had not under- 
gone tonsure, and was therefore impure. It appeared, 
however, that she had made certain expiatory gifts, which 
the Shastras, on being consulted previous to the adoption, 
had pronounced sufficient. The Court refused to allow their 
opinion to be questioned (r). In a case before the Privy 
Council it was argued, and seems to have been assumed, 
that an adoption would have been invalid, if it had been 
made while the adopter was still in a state of pollution («). 
No decision was given upon the point, as the facts which 
would have raised it were negatived. When the case 
arises it will require a previous determination of the 
question. What religious ceremonies are necessary to an 
adoption, and who must take part in them (^) . 

§ 100. The law as to the capacity of a minor to adopt, or 
to authorise an adoption, seems also unsettled. The various 
acts which constitute Courts of Wards all contain provi- 
sions forbidding a disqualified landholder to adopt without 
the consent of the Court {u). It has been held that these 


(p) 2 W. MaoN. 201, aoo. ; Mitakshar^ ii. 10, § 11. 
iq) Sayamalal v. Satidaminif 5 B. L. R. 862. 

(r) Ravji Vinayakrao v. Lakshmihni^ 11 Bom. 881, 892. 

(g) Ramalinqa v. Sadaaiva, 9 M. 1. A. 506 ; S. C. 1 Suth. (P. 0.) 25. 
it) See as to this, post, § 142, 148, and as to the groauds upon which dis- 
ability to inheritance arises, post, chap. lix. 

(u) Ben«. Reg. X of 1793, s 83 ; LIT of 1808, «. 87 (N. W. P.) ; Mad. Reg V 
of 1804, B. 25 ; Act XXXV of 1858, s. 74 ; Act IV of 1870, s. 74 (B. 0.). Act 
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provisions do not apply at all unless actual possession has 
been taken by the Courts of Wards; but that where they 
do apply, they equally forbid the giving of an authority to 
adopt, and that an adoption made in violation of them is 
absolutely invalid (v). Under Act IX of 1875, (Majority) 

§ 3, minority in the case of Hindus now extends to the end 
of the 18th year, unless in cases where a guardian has been 
appointed by a Court of Justice, or where the minor is 
under the jurisdiction of the Court of Wards, in which case 
it lasts till the end of the 21st year. It has, however, been 
held in Bengal and Bombay that both an actual adoption 
effected by a minor, and an authority to adopt given by him, 
will be valid, provided he has attained years of discretion, 
and this opinion appears to have been approved by the 
Judicial Committee. Mr. Justice Hitter said : Every act 
done by a minor is not necessarily null and void. Those 
acts only which are prejudicial to his interest can be 
questioned and avoided by him after he reaches his majority. 

But no such prejudicial character can be predicated of 
adoption in the case of a childless Hindu, and as under the 
Hindu Shasters a minor who has arrived at the age of dis- 
cretion is not only competent but bound to perform the 
religious ceremonies prescribed for his salvation, we cannot 
hold the adoption made in this case to be invalid, merely 
because the adoptive father was in the eye of the law a 
minor” The judgment does not state when a Hindu 

arrives at years of discretion ; whether the period is a fixed Age of discre- 
one, or whether it depends upon the special capacity of 


IX of 1879 (B.O.) s. 61. This last Act also extends the prohibition to an au- 
thority to adopt. 

(v) Jumoona v. Bamasoonderai, 8 I. A 72 ; S. C. 1 Oal. 289 ; Neelkaunt v. 
Anundmoyee^ S. D. of 1856, 218; Anundmoyee v. Sheehchunder y 9M. I. A. 287 ; 
S. C . 2 Suth. (P. 0.) 19. But see per Pontifexy J., Banee Pershad v. Moonshee 
Byudy 25 Suth. 192, 198. It has been held that the corresponding provision in 
Bombay, Act II of 1863, s. 6, cl. 2 only applies as between Government and the 
person claiming as adopted son, and cannot be taken advantage of by third par- 
ties for the purpose of invalidating the adoption. Vasudevamant v. RamJtrishnay 
2 Bom. 529. 

(u>) Rajendro Narain v. SarodOy 15 Suth. 648; Patel Vandrayan Jekisanv. 
Manilaly 16 Bom. 666 ; per curiamy Jumoona v. Bamaeoonderaiy 3 1. A. 83 ; 8. 
C. 1 Cal. 289 ; Mt. Pearee v. Mt. Hurhuneeey 19 Suth. 127 ; V. Darp. 770, where 
conflicting opinions are cited. 

15 
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eaoh individual. In general, the Hindu law-books speak 
of the age of discretion and majority as convertible terms, 
and treat each period as being attained at the sixteenth year. 
But a further subdivision is stated, viz,, infancy to the end 
of the fourth year, boyhood to the end of the ninth, and 
adolescence to the end of the fifteenth. This distinction, 
according to Jagannatha, regards penance, expiation, and 
the like. An opinion is also mentioned by him, that the 
period of legal capacity may be determined with reference 
to the degree in which a youth has actually become con- 
versant with affairs {x). It may be that Mr. Justice 
Mitter meant, that an adoption would be valid if effected 
by a boy between the ages of ten and sixteen, who was 
shown to be capable of understanding the nature of his 
act (y). The actual decision appears to have been as to 
an authority to adopt given by the minor. Of course he 
could not authorise an adoption which he could not effect. 
The converse of the proposition does not seem necessarily 
to follow. An act done might be valid, though an authority 
to do it might be invalid. 

§ 101. As an adoption is made solely to the husband and 
for his benefit, he is competent to effect it without his wife^s 
assent, and notwithstanding her dissent ( 2 ) . For the same 
reason, she can adopt to no one but her husband. An 
adoption made to herself, except where the Kritrima form 
is allowed, would be wholly invalid (a). Nor can she ever 
adopt to her husband during his lifetime, except with his 
assent (fc). Her capacity to adopt to him, after his death, 
whether with or without his assent, is a point which has 
given rise to four different opinions, each of which is settled 


(x) 1 Dig. 291 — 298 ; 2 Dig. 115 — 117; Mitakebara on Loans, cited V. 
Darp. 7/0. 

(y) Act IX of 1875 (Majority) does not settle the point, ns s. 2 provides that 
the Act is not to affect any person in the mutter of adoption. 

(«) Dattaka Mimamsa, i. § 22 ; Kungama v. Atchama. 4 M. I. A. 2 ; S. C. 
7 Snth. (P. O.) 67. 

(а) Clwwdhry Piidwn v. Koer Oodey, 12 M. T. A . 856 ; S. C. 12 Snth (P. C.) 
1 ; S. C. 2 B. L. R. (P. C.) 101. Adoptions by women of the dancing-girl caste 
rest on a different footing, see post, § 188. 

(б) Dattaka Miniamsa, i. § 27, 



^arai. lOOillOl.] ADOPTION DY WIDOW. 


116 


to be law in the province where it prevails. All the schools 
accept as authoritative the text of Vasishtha, which says, 

^Nor let a woman give or accept a son unless with the 
assent of our lord^ (§ 96). But the Mithila school appa- Mithila. 
rently takes this to mean that the assent of the husband 
must be given at the time of the adoption, and therefore 
that a widow cannot receive a son in adoption, according 
to the Dattaka form, at all (c) . The Bengal school inter- BeDgal. 
prets the text as requiring an express permission given by 
the husband in his lifetime, but capable of taking effect 
after his death {d) ; whilst the Mayukha, Kaustubha, and 
other treatises which govern the Mahratta school, explain Mahiatta. 
the text away by saying, that it applies only to an adop- 
tion made in the husband^s lifetime, and is not to be taken 
to restrict the widow^s power to do that which the general 
law prescribes as beneficial to her husband’s soul (e) . The 
same interpretation is put upon the text by the Nambudry 
Brahmans of the West Coast (§ 42) with the same result (/). 

A fourth and intermediate view was established by the 
Judicial Committee in the case from which this quotation 
is tgjcen, viz,, that in Southern India the want of the hus- Southern India, 
band’s assent may be supplied by that of his sapindas. 

The doctrine of the Benares school, as it prevails in Northern Benares. 
India, appears to be the same as that of Bengal, as to the 
necessity for the husband’s assent ; though upon this point 
a greater difference of opinion has prevailed, from the cir- 
cumstance that the Viramitrodaya, which allows the assent 
of the kinsmen to be sufficient, is an authority in that pro- 
vince (g). The result is, that in the case of an adoption 

(c) Dattaka Mimamsa, i. § 16 ; Vivada Chintamaui, 74; 1 W. MacN. 96, 100; 

Jai Ram v. Musan Dhami^ 5 S. D. 3. 

(d) 1 W. MacN, 91, 100; 2 W. MacN. ]76, 182, 183; JanU Dibeh v. Suda 
Sheo, 1 S. D. 197 (262) ; Mt. Tara Munee v. Dev. Narayun, 3 S. D. 387 (616). 

(e) Per curiam, Collector of Madura v. Moottoo Ramaliriga, 12 M. I. A. 436 ; 

S. 0. 1 B. L. R. (P. C.) 1; S. C. 10 Suth. (P. 0.) 17; V. N. MandUk, 463. 

(/) 11 Mad. 167, 178, 187- 

(flf) Viramit., ii. 2, § 8 ; 1 W. MacN. 91, 100 ; 2 W. MacN. 189 ; Shumshere v. 

^Iraj, 2 S. D. 169 (216) ; Haiman v. Koomar, 2 Kn. 208; Choiodi'y Padwn 
otngh V. Oodey Singh, 12 M. 1. A.. 860; per curiam, Collector of Madura v. 

Moottoo Ramalinga, 12 M. 1. A. 440; S. 0. in Court below, 2 Mad. H. 0. 216; 

2 Stra. H. L. 92. Tulshi Ram v. Behari Lai, 12 All. (F. B.) 328, where it was 
“■[80 held that the want of proper authority could not be cured on the principle 
or Factum valet, Semble^ Lata Parbhu Lai v, Uylne, 14 Cal. 401—416# 
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Nature of 
authority. 


Must be strictly 
followed. 


by a widow, in Mithila, no consent is suflBlcient; in Western 
India no consent is required ; in Bengal and Benares the 
husband^s assent is required ; in Southern India the con- 
sent either of the husband or of the sapindas is suflScient. 
The cases of Western and Southern India alone require 
any further discussion. Before examining them it will be 
well to dispose of the other matters relating to an adoption 
by a widow upon which the law is uniform. 

§ 102. No particular form of authority is required. It 
may be given in writing or in words (h), or by will (i). 
It may also be conditional ; that is, an authority to adopt 
upon the happening of a particular event, provided an adop- 
tion made when the event happened, would be legal. For 
instance, an authority to a widow to adopt, in the event of 
a disagreement between herself and a surviving son, would 
be invalid, because the father himself could not adopt so 
long as the son lived (&). But an authority to adopt in the 
event of the death of a son then living would be good, and 
so it would be if the authority were to adopt several sons in 
succession, provided one was not to be adopted till^ the 
other was dead {1). 

§ 103. The authority given must be strictly pursued, and 
can neither be varied from nor extended. If the widow is 
directed to adopt a particular boy, she cannot adopt any 
other, even though he should be unattainable. If she is 
directed to adopt a son, her authority is exhausted as soon 
as she has made a single adoption ; and she cannot adopt 
a second time, even on the failure of the son first adopted 
(m). Where a man died, leaving his wife pregnant, and 


{h) Fotwab, I Mad. Dec. 104; per curiam^ Soondur Koomaree v, Oudadhur. 
M. I. A. 64; S C. 4 Suth. (P. O.) 116. 

(i) Saroda v. Tincowry^ 1 Hyde, 223. 

(k) Mt. Solukna v. Mamdolal, I 8. D. 324 (434) ; Qopee Lull v. Mt, Chund* 
raoleCt 19 Suth. 12, (a Privy Council case). 

(l) Skamchunder v. Narayni^ 2 8. D. 209 (279); Bhoobun Moyee v. J2am 
Kishore, 10 M. I. A. 279 ; S. C. 3 Suth. (P. C.) 16 ; Jumoona v. Bamaeoonderaif 
3 I. A. 72 ; 8. 0. 1 Cal. 289 ; Vellanki v. Venkata Ramay (Guntur case) 4 I* A. 
1 ; S. C. 1 Mad. 174 ; 8. C. 26 Suth. 21. 

(m) Per cwnaw, Choivdry Padum v, Koer Oodey, 12 M. I. A. 8665 S * 0. 1 
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authorized her to adopt, in case the son to be born should 
die, and she had a daughter, it was held she could not adopt 
(n). And so it was decided that a direction to a widow 
to adopt a boy along with a living son, which was illegal 
and could not be carried out, did not authorise her to adopt 
after the death of that son (o). But an authority to adopt 
generally, authorises the adoption of any person whose 
aflBiliation would be legal (p). A direction by a testator 
that his widow should adopt a son “ with the good advice 
and opinion of the manager, whom he had appointed as a 
sort of agent, was held only as a direction, and that an 
adoption made without consulting him was valid (g). 

In one case decided at Madras, the authority to the widow 
was contained in the following words of her husband’s 
will : — If lyah Pillay beget a son, beside his present son, 
you are to keep him to my lineage.” At the testator’s 
death, lyah Pillay had no second son. Sir Thomas Strange^ 
decided that the widow was not bound to wait indefinitely, 
and he affirmed the validity of the adoption by her of 
another boy (r). This decision is canvassed with much 
vigour by the author of Considerations on Hindu Law {s), 
who argues that the authority was specific, that under it no 
one could be adopted but a son of lyah Pillay, that the 
widow was bound to wait till after possibility extinct of 
further issue by him, and then that the authority would 
lapse, from the failure of any object, upon whom it could 
be exercised. Sir Thomas Strange, however, construed 
the document as evidencing a primary desire to be repre- 
sented by an adopted son, coupled with a subsidiary 
desire that that son should have been begotten by lyah 


Snth. (P. C.) ; 1 F. MacN. 156, 176; 1 W. MacN. 89, duh,} Purmanund v. 
Oomakuntf 4 S. D. 818 (404) j Gournath v. Arnapoornat S. D. of 1862, 882 
Amirthayyan v. Ketharamayyan^ 14 Mad. 66. 

(n) Mohendro Lull v. Rookinny^ 1 Coryton, 42 j cited V. Darp. 814. 

(o) Joychundro v. Bhyruht S. D. of 1849, 41. 

(p) 1 Mad. Dec. 106. 

(9) Surendra Nandan v. Sailaja Kant, 18 Cal. 886. 

(r) Veerapermall v. ifarain Pillay, 1 N, C. 91. 


Caee of lyah 
Pillay. 


(«) F. MaoN. 



118 


LAW OF ADOFTlOiJ, 


[Chap. V, 


Pillay. In this construction he was certainly more liberal 
than the Courts have been in the other instances just 
mentioned. 

When power of ^ 204. Another limitation to the right of adoption has 

comes incapa- been laid down by the Privy Council, in some cases which 

decide, that a widow cannot adopt to her deceased husband 
where he has left a son, who has himself died, leaving 
an heir to his estate. The first case in which this point 
arose was that of Bhoobun Moyee v. Ram Kishore Achari {t). 
There Gour Kishore died leaving a son Bhowani, and a 
widow Chundrabullee, to whom he gave an express authority 
to adopt in the event of his son^s death. Bhowani mar- 
ried, attained his majority, and died, leaving a widow but 
no issue. Chundrabullee then adopted a son Ram Kishore, 
who sued Bhowani^s widow to recover the estate. The 
Privy Council held that her estate could not be divested 
by the subsequent adoption. Lord Kingsdown, however, 
went on to say ^Hhat at the time when Chundrabullee 
professed to exercise it, the power was incapable of execu- 
tion.^^ Their Lordships admitted that Gour Kishore had 
fixed no limits to the period during which his power might 
be acted on by his widow, but, they said, it is plain that 
some limits must be assigned. It might well have been 
that Bhowani had left a son, natural born or adopted, and 
that such son had died himself, leaving a son, and that such 
son had attained his majority in the lifetime of Chundra- 
bullee. It could hardly have been intended that after the 
lapse of several successive heirs a son should be adopted 
to the great-grandfather of the last taker, when all the 
spiritual purposes of a son, according to the largest con- 
struction of them, would have been satisfied. But whatever 
may be the intention, would the law allow it to be effected ? 
We rather understand the Judges below to have been of 
opinion, that if Bhowani Kishore had left a son, or if a son 

10 M. I. A. 270 ; S. C. 3 Sutb. (P. C.) 15. See tbie case referred to on 
another point, $ 172 . « 
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had been lawfully adopted to him by his wife under a power 
legally conferred upon her, the power of adoption given to 
Chundrabullee would have been at an end. But it is diffi- 
cult to see what reasons could be assigned for such a result 
which would not equally apply to the case before us.^^ 
The same question arose again after the deaths of Bhowani^s 
widow and of Chundrabullee. Ram Kishore got into pos- 
session of the property left by G-our Kishore and Bhowani. 
He was sued for its recovery by a more distant relation. It 
was admitted that he was entitled to hold it, if his adoption 
was valid, and the High Court of Bengal decided in his 
favour (w). They limited the effect of the Privy Council 
judgment to that which it had actually decided, viz., that 
the plaintiff in the suit had no right to the property which he 
claimed. This decision, however, was in its turn reversed 
by the Judicial Committee (v). They said the substitu- 
tion of a new heir for the widow was no doubt the question 
to be decided, and such substitution might have been dis- 
allowed, the adoption being held valid for all other pur- 
poses, which is the view the Lower Courts have taken of 
the judgment, but their Lordships do not think that this 
was intended. They consider the decision to be that, upon 
the vesting of the estate in the widow of Bhowani, the 
power of adoption was at an end, and incapable of execu- 
tion and if the question had come before them without any 
previous decision upon it they would* have been of that 
opinion.^* Both these cases were again considered and 
followed in a subsequent case from Madras {w), when the 
facts were exactly similar, except that the widow acted 
upon an authority from her husband^s sapindas, given after 
the death of the natural born son, but during the life of 
his widow. After her death the distant collaterals sued for, 
and obtained a declaration that the adoption was wholly 
invalid, and could not stand in the way of their reversion- 


(w) P'ltddo Kumaree v. Juggut Kishore, 6 Cal. 61^ 

(v) Pudma Coomari v. Court of Wards, 8 I. A. 229. 
iw) Thaya/mmal v. Venkatrama, 14 1. A. 67. 8.0. 10 Mad. 205 ; 
Swesh Chunder, 16 I. A. 166; S. C. 17 Cal, 122. 


Tnrachum v. 
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ary rights. Of course the same doctrine would apply 
a fortiori as against the independent right of a widow in 
Bombay to adopt to her late husband [x ) . 


Farther consi- 
deration of the 
rale. 


§ 104 A. 'i'he applicability of this doctrine to cases 
differing in their facts has been considered in two cases in 
Bengal. In the first (y) a husband had left his widow 
authority to adopt five sons in succession. She adopted 
Kristo Churn who died twelve years after his adoption, 
apparently unmarried. She then adopted another boy, whose 
right to succeed to the liusband^s property was disputed 
by a collateral relation of the husband. Before the High 
Court, the only point raised was that under the decision in 
Bhoobun Moyee^s case (z) the power to the widow to make 
a second adoption was incapable of execution, inasmuch as 
Kristo Churn had lived long enough to perform all acts of 
spiritual benefit for the deceased, and it must be assumed 
he had performed them. The High Court found that the 
second adoption was valid. They said that an adopted 
son attaining an age of sufficient maturity, and performing 
the religious services enjoined by the Shasters cannot ex- 
haust the whole of the spiritual benefit which a son is 
capable of conferring upon the soul of his deceased father. 
Because these services are enjoined to be repeated at 
certain stated intervals, and the performance of them on 
each successive occasion secures fresh spiritual benefit to 
the soul of the deceased father.'^ As regards Bhoobun 
Moyee^s case, they proceeded to state their opinion that the 
Privy Council had not meant to hold that the power was 
incapable of execution for all purposes, but only for the 
purpose of divesting the widow of Bhowani Kishore of her 
proprietary rights. This view can no longer be maintain- 
ed after the more recent decisions of the Judicial Com- 
mittee. But the case before the High Court differed from 
the three cases in the Privy Council which followed and 


(a?) See W. & B. 987 — 991. Keshav Ramhristna v. Oovind Qanesh, 9 Bom. 94, 
(y) Ram Soondar v, Sarharee Dosses^ 22 Sntb. 121. (i») Ante^ § 104. 
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explained Bhoobun Moyee’s case (a), in this respect that 
on the death of Kristo Churn the estate vested in no one 
as his heir, other than the widow who exercised the power 
of adoption. In this respect the case may well stand 
along with the four already discussed. In fact it comes 
within the express words of Lord Kingsdown, when he 
said (b) If Bhowani Kishore had died unmarried, his 
mother, Chundrabullee Debia, would have been his heir, 
and the question of adoption would have stood on quite 
different grounds. By exercising the power of adoption 
she would have divested no estate but her own, and this 
would have brought the case within the ordinary rule.*’ 

This dictum was the ground of the later decision of the 
Bengal High Court (c). There Jagat Sett died in 1865 
leaving an adopted son Gopal Chand and a widow Pran 
Xumari. Gopal Chand died in 1868, leaving a son Gopi 
Chand, and he again died unmarried and without issue. 
On his death Pran Kumari, who was his heir, adopted Jibun 
Mull. The plaintiff, a distant collateral relation of Gopi 
Chand, sued for a declaration that he was entitled to 
succeed to the estate on the death of Pran Kumari, and 
that the adoption of Jibun Mull was invalid. The High 
Court appears to have admitted that the adoption would 
have been invalid if it had been based upon an authority 
to adopt granted by Jagat Sett. In this case, however, 
the parties were Jains, and by Jain law a widow can adopt 
without authority from her husband (d). They held that 
this distinguished the case from that of Pudma Kumari 
Dehi V. The Court of Wards (e), and brought it within the 
dictum of Lord Kingsdown above quoted. But, although 
a Jain widow can adopt without any authority from her 
husband, it is difficult to suppose that she can do what her 
husband could not have authorised her to do. Both in 
Madras and Bombay a widow is precluded from adoption 


(o) 8 I. A. 229; 14 I. A. 67 ; 16 I. A. 166. (b) 10 M. f. A., p. 811. 

(c) Manick Chand v. Jagat Seitani, 17 Cal. 618, p. 686. 

(d) Post, S 119. (e) 8 f . A. 229. 


16 
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where a prohibition from her husband can be proved or 
inferred (/). Can she be in a better position, where the 
law would have prohibited her to act upon his directions, 
if they had been given ? 


Adoption by 
minor ; 


§ 105. A widow, who is duly authorised by her husband, 
may adopt while she is a minor, because the act is her hus- 
band^s, and she is only the instrument [g). 1 presume the 

same rule would apply in cases where an authority by his 
sapindas is requisite, and is given. In Western India it 
is stated that a widow under the age of puberty cannot 
adopt (h), I suppose the reason for the difference is that 
there the adoption is the act of the widow, for which no 
authority, or consent, is required. 


or unchaste 
widow. 


An unchaste widow cannot adopt even with the express 
authority of her husband, because her dissolute life entails 
a degradation which renders her unable to perform the 
necessary ceremonies. This incapacity may, it is said, be 
removed by performing the penances proper for expiation. 
But these cannot be performed during pregnancy ; there- 
fore, while it lasts an unchaste widow cannot possibly adopt 
(i). In the case of an adoption by a Vaisya widow under 
authority from her husband it seems to have been con- 
sidered by the Madras High Court, though it was not 
necessary to decide the point, that the adoption was bad, 
being made while the corpse was still in the house, and the 
widow was therefore in a state of pollution (k). Whether 
this ground of incapacity would apply in the case of Sudras, 
depends upon the question, whether in their case any 
religious ceremonies are necessary (1 ) . 


(/) 12 M. 1. A., p. 443, post, § liolind § 118. 

(flf) 2 W. MacN. 180; V. Darp. 769; Mondakini v. Adinath, 18 Cal. 69. 

(h) Steele, 48. 

(i) ThVfkoo V. Ruma, 2 Bor. 446, 456 [488]; Sayamalal v. Saudamini, 5 B. 
L. R. 862, approved by Mitter, J., Kery Kolitany v. Moneeram, 13 B. L. B. 14 ; 
S. C. 19 Suth. 867. Aa to the possibility of removing by penance the results 
of uuobastity, see per Mitter, J., 8. 0. 18 B. L. K. 89. 

(fc) Ran^ganayakamma v. AUvar Setti, 18 Mad. p. 222 . 

(0 As to this, see post, $ 142. 
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§ 106. Where there are several widows, if a special 
authority has been given to one of them to adopt, she, of 
course, can act upon it without the assent of the others, 
and, I presume, she alone could act upon it (m). If the 
authority has been given the widows severally, the junior 
may adopt without the consent of the senior, if the latter 
refuses to adopt (n). In Bombay, it is said that where 
there are several widows, the elder has the right to adopt 
even without the consent of the junior widow, but that the 
junior widow cannot adopt without the consent of the 
elder, unless the latter is leading an irregular life, which 
would wholly incapacitate her (o) . 

§ 107. It is a curious thing, that while the husband^s 
right is recognized to delegate to his widow an authority 
to adopt, he can delegate it to no one else (p). In 
cases where the assent of sapindas will supply the place of 
an authority by the husband, that assent must be sought 
for and acted upon by the widow. Where no authority is 
given or required, equally the widow alone can perform the 
act (g'). The reason probably is, that she is looked upon, 
not merely as his agent, but as the surviving half of him- 
self (r) , and, therefore, exercising an independent discretion, 
which can neither be supplied, nor controlled, by any one 
else. It is no doubt upon the same principle, that an express 
authority, or even direction, by a husband to his widow to 
adopt is, for all legal purposes, absolutely non-existent 
until it is acted upon. She cannot be compelled to act 
upon it unless, and until, she chooses to do so (s) . If she 


(w) 2 Stra. H. L. 91. 

(n) Mondakini v. Adinathy 18 Cal. 69. 

(o) Steele, 48, 187 ; W. & B. 977% 999 ; Rakhmahai v. Radhahaiy 6 Bom. 11. 
C. (A. C. J.)181. 

(p) E.g.y A direction by a testator to his son^s widow to adopt might au- 
thorise an adoption to the son, but not to the testator. Karsandas v. Ladka- 
vahuy 12 Bom. 185. 

(q) F. MacN. 202 ; 2 Stra. H. L. 94; Veerapermall v. Narain Pillayy IN. C., 
103; Bhagvandas v. Rajmaly 10 Bom. H. C. 241. 

(r) See Vrihaspati, 3 Dig. 468. 

« (f) Pyamoyee v. Rashehareey S. D. of 1852, 1013; Bamundoss v. Mt, Tarinevy 
7 M, I. A. 190; Uma Sunduri v. Sourohineey 7 Cal. 288. 
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Widow alone 
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absolute. 
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acts upon it, not voluntarily but under the influence of coer- 
cion, physical or moral, the adoption is invalid (^). And 
so it has been held in a case where a widow adopted in 
ignorance of the legal effect of her acts in divesting her 
estate (u). The Court will not even recognize the autho- 
rity to the extent of making a declaration as to its validity 
(r) . Till she does act, her position is exactly the same as 
it would be, if the authority had never been given. If she 
would be the heir to her husband^ s estate in the absence of 
a son, she is such heir until she chooses to descend from 
that position ; and she is in of her own right, and not as 
trustee for any son to be adopted hereafter (lu). If she is 
not the heir, she can claim no greater right to interfere 
with the management of the estate, or to control the persons 
No limit of time in possession, than if she had no authority. The only mode 

of giving it effect is to act upon it {x ) . If a husband directs 
his widow to adopt a particular boy, or the child of a 
particular father, she is under no obligation to submit to 
any conditions which the latter may attempt to impose 
[y ) . A question has arisen, but not been decided, whether 
a widow with power to adopt can bind herself not to adopt. 
The Court refused an interim injunction against the adop- 
tion but there the matter ended (2). Should the case 
arise again, it might affect the decision to consider the 
nature of the widow^s power ; whether she was expressly 
directed by her husband to adopt or only allowed to do so 
at her own discretion or whether her husband had been 
wholly silent on the point, and her authority to adopt arose 
from consent of sapindas, or, in the West Coast, from her 
own independent power. Nor is there any limit to the 
time during which a widow may act upon the authority 


(t) Banganayalcamma v. Alwar Settii 18 Mad. 214, 220. 

{u) Bayahai v. Bdlob^ 7 Bom. H. Ct. Appx. 1. 

(v) Mt. Pearee V. Mt, Hurhunsee^ 19 SutU. 127; Sreemutty Rajcoomaree v, 
Noboeoomary 1 Boul. 137 ; Sev. 641, n, 

{w) Bamundoss v. Mt. Tarinee, 7 M. I. A. 169, overruling Bijaya v. Shama, 
S. D. of 1848, 762. 

(x) Mt. Subudra v, Ooluhnathf 7 8. D. 143 (166). 
iy) Shamavahoo v. Dwarkadas^ 12 Bom. 202 
Asaar Purshotam v. Ratanbaij 18 Bom. 66. 
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given to lier (a). In a Bengal case, an adoption made 
fifteen years after the husband’s death was supported ; and 
in Bombay cases the periods were twenty, twenty-five, fifty- 
two, and even seventy-one years (6) . 

§ 108. Having now seen the effect of an authority to Abaeuce of 
adopt when given by the husband, it remains to examine authority! 
the mode in which it may be supplied when wanting. This 
can only be in Southern and Western India and in some 
parts of Northern India (§ 101, 110, 119). In Madras the 
balance of opinion had always been that in the absence of 
authority from the husband, the assent of sapindas was 
sufficient. Till lately, however, the point was certainly 
open to argument. It has now been definitively settled by 
the judgment of the Privy Council in the case of the 
Ramnaad Zemindary, and in several other cases which 
followed, and were founded upon, that decision. 

§ 109. In the Ramnaad case (c), the adoption in dispute Ramiuiad case, 
was made by a widow, who had taken as heir to her late 
husband a Zemindary, which was his separate estate. The 
adoption was made with the assent, original or subsequent, 
of a number of sapindas of the last male holder, who were 
certainly the majority of the whole number then alive, if 
indeed they did not constitute the entire body of sapindas. 

The only question, therefore, which required decision was, 
whether in Southern India any amount of assent on the 
part of sapindas could give validity to an adoption made by 
a widow without her husband’s consent. The High Court High Court, 
of Madras, after an elaborate examination of all the autho- 
rities, came to the conclusion that such an adoption was 


(a) P. MacN. 167 j 1 N. C. HI ; EamHshen v. Mt. Strimutee^ 8 S. D. 367. 
(489, 494), 

(b) Anon, 2 M. Dig. 18; Bhaslcer v. Narro Ragoonath, Bom. Sel. Eep. 24 j 
Brijhhookunjee v. Qokoolootsaojee, 1 Bor. 181 ; [202 j Nimhalkar v. Jayavantravt 
4 Bom. H. C. (A. C. J.) 191. Giritnua v. Bhimaji Raqhunath, 9 Bora. 68. See 
Dukhina v. Rash Beharee^ 6 Sutli, 221, where it was suggested that a widow 
could not act upon an authority after twelve years. 8ed queers, 

(c) Collector of Madura y, Moottoo Ramalingaf 2 Mad. H. 0. 206; affd,^ 12 
M. I. A. 897. S, 0. 1 B. L. R. (P. 0.) 1 ; 8. C. 10 Suth. (P. C.) 17. 
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valid. They relied much on the theory that the law of 
adoption was founded upon, and a development from, the 
old principle of actual begetting by a brother or sapinda. 
Arguing from this analogy, they proceeded to say (d), 

On the reason of the rule, then, it seems to us that if the 
requirement of consent is more than a moral precept, and 
it must never be forgotten that in all Hindu authors, as in 
the works of all authors who expound a system of positive 
law, professing to be based upon divine revelation, ethical 
and jural notions are inextricably intermixed, the assent 
of any one of the sapindas will suffice. If, however, the 
sapindas are by a fanciful, rather than a solid, analogy to 
be treated as a juridical person in which the whole autho- 
rity of the husband is to be vested, it would be wholly con- 
trary to sound jurisprudence to treat the assent of every 
individual member as necessary. On the contrary, the will 
of the majority of individual members must be taken as the 
will of the body, in any matter not manifestly repugnant 
to the purpose for which the body was created.” 

§ 110. The Judicial Committee confirmed this decision 
upon the ground of positive authority and precedent, while 
declining to accept the supposed analogy between adop- 
tions according to the Dattdka form, and the obsolete 
practice of raising up issue to the deceased husband by 
carnal intercourse with the widow. They then proceeded 
as follows (e) : — 

Jadioial Com* 

mittee. 


tJndivided pro- 
perty. 


^^It must, however, be admitted that the doctrine is 
stated in the old treatises, and even by Mr. Colebrooke, 
with a degree of vagueness that may occasion considerable 
difficulties and inconveniences in its practical application. 
The question who are the kinsmen whose assent will supply 
the want of positive authority from the deceased husband, 
is the first to suggest itself. Where the husband^s family 


(d) 2 Mad. H. 0. S31. I have already suggested my belief that the two 
things were perfectly independent of each other. See anie, § 63, et sea, 

(e) 12 M. 1. A. 441. S. C. 1 B. L. K. (P C.) 1 ; S. C. 10 Suth. (P. C.) 17. 
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is in the normal condition of a Hindu family, i.e., undivided, 
that question is of comparatively easy solution. In such 
a case, the widow, under the law of all the schools which 
admit this disputed power of adoption, takes no interest in 
her husband^s share of the joint estate, except a right to 
maintenance. And though the father of the husband, if 
alive, might, as the head of the family and the natural 
guardian of the widow, be competent by his sole assent to 
authorise an adoption by her, yet, if there be no father, the 
assent of all the brothers, who, in default of adoption, 
would take the husband^s share, would probably be required, 
since it would be unjust to allow the widow to defeat their 
interest by introducing a new co-parcener against their will. 

Where, however, as in the present case, the widow has 
taken by inheritance the separate estate of her husband, Separate estate, 
there is greater difficulty in laying down a rule. The 
power to adopt, when not actually given by the husband, 
can only be exercised when a foundation is laid for it in the 
otherwise neglected observance of religious duty, as under- 
stood by Hindus. Their Lordships do not think there is 
any ground for saying that the consent of every kinsman, 
however remote, is essential. The assent of kinsmen seems 
to be required by reason of the presumed incapacity of 
women for independence, rather than the necessity of 
procuring the consent of all those whose possible and rever- 
sionary interest in the estate would be defeated by the adop- 
tion. In such a case, therefore, their Lordships think that 
the consent of the father-in-law, to whom the law points as 
the natural guardian and ^ venerable protector ^ of the 
widow, would be sufficient (/). It is not easy to lay down 
an inflexible rule for the case in which no father-in-law is 
in existence. Every such case must depend on the circum- 
stances of the family. All that can be said is, that there 
should be such evidence of the assent of kinsmen as 
suffices to show that the act is done by the widow in the 


(/) So held were the case arose. Vithoha v. BapUf 15 Bom. 110, 
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proper and bond fide performance of a religious duty, and 
neither capriciously, nor from a corrupt motive. In this 
case no issue raises the question that the consents were 
purchased, and not bond fide obtained. The rights of an 
adopted son are not prejudiced by any unauthorised aliena- 
tion by the widow which precedes the adoption which she 
makes ; and though gifts improperly made to procure assent 
might be powerful evidence to show no adoption needed, 
they do not in themselves go to the root of the legality of 
an adoption. 

Again, it appears to their Lordships that, inasmuch as 
the authorities in favour of the widow^s power to adopt 
with the assent of her husband^s kinsmen proceed in a 
great measure upon the assumption that his assent to this 
meritorious act is to be implied wherever he has not for- 
bidden it, so the power canAot be inferred when a prohibi- 
tion by the husband either has been directly expressed by 
him, or can be reasonably deduced from his disposition of 
his property, or the existence of a direct line competent 
to the full performance of religious duties, or from other 
circumstances of his family, which afford no plea for a super- 
session of heirs, on the ground of religious obligation to 
adopt a son in order to complete, or fulfil, defective religi- 
ous rites ” (gf) . 

§ 111. Of course, in all subsequent instances of adoption 
by a widow without express authority from her husband, 
the effort has been to bring the case within, or to exclude 
it from, some of the above dicta. I say dicta, because the 
only point actually decided was that the assent of the majo- 
rity of the sapindas was sufficient. 

Accordingly, in a Madras case, which followed shortly 


{g) The praotioe in the Punjab appears to be exactly the same as that laid 
down in the Ramnaad case. An adoption is there looked upon merely ns a mode 
of transferring, or creating, atitle to property. A widow may adopt either with 
her husband’s permission, or by consent of his kinsmen, but in no case against 
an express prohibition by him. Punjab Gust., 83. 
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after the decision of the Ramnaad suit, an attempt was made 
to push that doctrine to the extent of holding that the con- 
sent of sapindas was wholly unnecessary, and that the 
widow might adopt of her own authority. But the Court 
refused to carry the law further than had been laid down 
in that judgment, in which there had been the assent of a 
majority of the husband^s sapindas to the adoption on his 
behalf^ (h). 


§ 112. The next case arose in the Travancore Courts, 
where a widow had made an adoption without the consent 
of her husband^s undivided brother, but with the consent 
of her divided kinsmen. The Court, after weighing the 
judgments of the High Court and the Privy Council in 
the Ramnaad case, decided against the sufficiency of the 
authorization. The Chief Judge, after observing that a 
woman under Hindu law was in a perfect state of tutelage, 
passing from the control of her father to that of her hus- 
band, and after his death to that of the head of his family, 
pointed out that, in the absence of the father-in-law, the 
eldest surviving brother must necessarily be that head. 
He said, it is clear to me, then, that the kinsman whose 
assent the law requires for this act is the one who would 
be liable to support her through her widowhood, and to 
defray the marriage expenses of her female issue. In the 
case of divided kinsmen the case may be different, because 
no one in particular can claim to control her, or is charge- 
able for her maintenance ; but it seems to be clear that, 
united as the family is, the natural head and venerable pro- 
tector contemplated by the Shastras is the surviving brother, 
or if there are more than one, the eldest of them. It seems 
to me impossible to affirm that the liability to maintain the 
widow, and undertake the other duties of the family, is not 
coupled with a right to advise and control her act in so 
important a matter as the introduction of a stranger into 


Travancore case. 


Head of family 
must assent. 


[h) Arundadi v. Kuppammal, 3 M. H. C. 3S3, and per curiam, Parasara v. 
Hnnqaraja, 2 Mad. 2(K). 
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the family, with claims to the family property^^ (i). It 
will be seen that this reasoning was approved and followed 
by the Privy Council in the case which follows. 

§ 113. The next case was one of the class contemplated 
by the Judicial Committee in their remarks above quoted, 
and exactly similar to that in the Travancore suit, the family 
being an undivided family, and the consent of the father- 
in-law being wanting. In it (fe) the Zemindar of Chinna 
Kimedy died, leaving a wife, a brother, and a distant and 
divided sapinda, the Zemindar of Pedda Kimedy; there 
were no other sapindas. The deceased and his brother 
were undivided. Therefore, in default of an adoption, the 
brother was the heir. The widow adopted the son of the 
Pedda Kimedy Zemindar, admittedly without the consent 
of the brother. She alleged a written authority from her 
husband, but pleaded that even without such authority, 
she had sufficient assent of sapindas within the meaning ©f 
the Ramnaad decision. The Lower Court found against 
her on both points. On appeal, the High Court was inclined 
to think the authority proved, but reversed the decision of 
the Lower Court, on the ground that the assent of the Pedda 
Kimedy Zemindar, evidenced by his giving his son, was 
sufficient. The Court expressly ruled (/) and it was neces- 
sary so to rule, — 1st. That the consent of one sapinda 
was sufficient ; 2nd, That proximity to the deceased with 
regard to rights of property was wholly beside the question. 
In the particular instance the assenting sapinda was not 
only not the nearest heir, but was not an immediate heir at 
all, because, being divided, he could not take till after the 
widow. 

I 114. The Judicial Committee, on appeal, held that the 
written authority was made out. It was therefore unneces- 


(t) Ramaiwami lyen v. Bhagati Ammal, 8 Mad. Jur. 68. 

(fc) Raghunadha v. Brozo Kishoro, 3 1. A. 154; H. C. 1 Mad. 69; S, C. 
26Suth. 291. 

(1) 7 M. H. 0. 801. 
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sary to go into the question of law. But being of opinion 
that the views laid down by the High Court were unsound, 
they proceeded to intimate their dissent from them (m) . 

In the first place, they reiterated their opinion that spe- 
culations derived from the practice of begetting a son upon 
the widow, upon which Mr. Justice Holloway had again 
founded his opinion, were inadmissible as a ground for 
judicial decision. They also stated that the analogy of that 
practice would not support the conclusions drawn from it. 

Most of the texts speak of ^ the appointed^ kinsman. By 
whom appointed ? If we are to travel back beyond the 
Kali age, and speculate upon what then took place, we have 
no reasonable grounds for supposing that a Hindu widow, 
desirous of raising up seed to her deceased husband, was 
ever at liberty to invite to her bed any sapinda, however 
remote, at her own discretion (n) ; and that his consent of 
itself constituted a sufficient authorization of his act. 

Positive authority, then, does not do more than establish 
that, according to the law of Madras, which in this respect 
is something intermediate between the stricter law of 
Bengal and the wider law of Bombay, a widow, not having 
her husband^s permission, may adopt a son to him, if duly 
authorized by his kindred. If it were necessary, which in 
this case it is not, to decide the point, their Lordships Aatbority of 
would be unwilling to dissent from the principle recognized man inaufficient. 
in the Travancore case, viz., that the requisite authority is, 
in the case of an undivided family, to be sought within that 
family. The joint and undivided family is the normal 
condition of Hindu society. An undivided Hindu family 
is ordinarily joint, not only in estate but in food and worship ; 
therefore, not only all the concerns of the joint property, 
but whatever relates to their commensality and their religi- 

(m) 3 I. A. 190, 192. 

(u) Gautama expressly declares that son begotten on ;i widow whose bus* 
band’s brother lives, by another more distant relation, is excluded from inherit* 
aaoe,” zxviii. § 23. See ante, § 68. 
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ous duties and observances, must be regulated by its mem- 
bers, or by the manager to whom they have expressly or by 
implication delegated the task of regulation. The Hindu 
wife upon her marriage passes into, and becomes a member 
of, that family. It is upon that family that, as a widow, 
she has her claim for maintenance. It is in that family 
that, in the strict contemplation of law, she ought to reside. 
It is in the members of that family that she must presumably 
find such counsellors and protectors as the law makes requi- 
site for her. These seem to be strong reasons against the 
conclusion that for such a purpose as that now under 
consideration she can at her will travel out of that undivided 
family, and obtain the authorization required from a 
separated and remote kinsman of her husband (o) . 


Gonecions exer- 
cise of discre- 
tion. 


In the present case there is an additional reason against 
the sufiiciency of such an assent. It is admitted on all 
hands that an authorization by some kinsman of the husband 
is required. To authorize an act implies the exercise of 
some discretion whether the act ought or ought not to be 
done. In the present case there is no trace of such an 
exercise of discretion. All we know is that the Mahadevi, 
representing herself as having the written permission of 
her husband to adopt, asked the Rajah of Pedda Kimedy 
to give her a son in adoption, and succeeded in getting one. 
Thei^e is nothing to show that the Rajah ever supposed 
that he was giving the authority to adopt which a widow 
not having her husband^s permission would require.^^ 


The remarks last quoted would probably make it difiicult 
hereafter for a widow to plead, as she did in this case, 
Jirsty that she had express authority from her husband to 
adopt, and, secondly , that if she had not such authority, the 
want of it was supplied by authority from kinsmen. Ac- 


(o) Where, however, all the hrauches of the family are divided from the 
deceased husbaiid and from each other, the Madras High Court has held that 
the hondbjide consent of one divided member is sutficieiit, where the assent of 
the other is withheld from improper motives. Parumra v, Ranaaraia^ 
a Mad. 202. '' ’ 
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oordingly in a later case decided by the Judicial Commit- 
tee {p), an adoption was set aside {inter alia) on the ground 
that the consent of the managing member of the family, 
which might in other respects have been sufficient, had 
been obtained by the widow upon a representation that she 
had received authority to adopt from her deceased husband, 
no such authority having been in fact given. 

§ 115. In a case, subsequent to the Berhampore case, one 
would have imagined that everything had concurred to 
place the validity of the adoption beyond dispute. The 
family was divided ; all the sapindas had assented, and the 
persons in possession of the property had no title whatever. 
But the High Court set the adoption aside on the ground 
“ that it was not made out that there had been such an 
assent on the part of the widow as to show, to quote the 
words of the judgment of the Privy Council in the Ramnaad 
case, ^ that the act was done by the widow in the proper 
and bond fide performance of a religious duty f and that 
there was no appearance of any anxiety or desire on the 
part of the widow for the proper and bond fide performance 
of any religious duty to her husband. Her object appeared 
to have been to hold the estate till her death, and then 
continue the line in the person of the plaintiff. This judg- 
ment was reversed on appeal. The Privy Council, after 
pointing out that the facts of the case did not justify the 
inference drawn from them by the High Court, proceeded 
to say : — 

This being so, is there any ground for the application 
which the High Court has made of a particular passage in 
the judgment in the Ramnaad case ? The passage in 
question perhaps is not so clear as it might have been 
made. The Committee, however, was dealing with the 
nature of the authority of the kinsman that was required. 
After dealing with the vexata guoestio which does not arise 


Guntur case. 


Religions mo- 
tive tor adop- 
tion. 


Judicial Com- 
mittee. 


(p) Karunuhdhi v. Ratnamaiyar^J I. A. 1/3, 8. C. 2 Mad. 270. Venkata* 
takehmamma v. NaraeayyOi 8 Mad. 645, 
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in this case, whether such an adoption can be made with 
the assent of one or more sapindas in the case of joint 
family property, they proceed to consider what assent would 
be necessary in the case of separate property ; and after 
stating that the authority of the father-in-law would pro- 
bably be sufficient, they said : ^ It is not easy to lay down 
an inflexible rule for the case in which no father-in-law is 
in existence. Every such case must depend upon the 
circumstances of the family. All that can be said is, that 
there should be such evidence,^ not, be it observed, of the 
widow^s motives, but ^ of the assent of kinsmen, as suffices 
to show that the act is done by the widow in the proper 
and bo?i(r fide performance of a religious duty, and neither 
capriciously nor from a corrupt motive. In this case no 
issue raises the question that the consents were purchased 
and not bond fide attained.’ Their Lordships think it 
would be very dangerous to introduce into the considera- 
tion of these cases of adoption nice questions as to the 
particular motives operating on the mind of the widow, and 
that all which this Committee in the former case meant to 
lay down was, that there should be such proof of assent on 
the part of the sapindas as should be sufficient to support 
the inference that the adoption was made by the widow, 
not from capricious or corrupt motives, or in order to defeat 
the interest of this or that sapinda, but upon a fair con- 
sideration by what may be called a family council, of the 
expediency of substituting an heir by adoption to the 
deceased husband. If that be so, there seems to be every 
reason to suppose that in the present case there was such 
a consideration, both on the part of the widow and on 
the part of the sapindas; and their Lordships think that 
in such a case it must be presumed that she acted from the 
proper motives which ought to actuate a Hindu female, 
and that, at all events, such presumption should be made 
until the contrary is shown” (q) . 

iq) Vellnnki VenlcataBoma^ 41. A. 1, 13S. C. 1 Mad. 174, S. C. 26Saih. 
21 In this caae the hushand had died, leaving a son. The decision established 
that sapindas had the same power of authorising an adoption in lieu of a son, 
who died, ae they would have had if there had never been a bqu. 
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§ 116. It does not seem quite clear, even now, whether 
their Lordships are of opinion that the motive which operates 
upon the mind of a widow in making an adoption can be 
material upon the question of its validity, where she has 
obtained the necessary amount of assent : that is, whether 
evidence would be admissible which went to show that the 
widow was indifferent to the religious benefits supposed to 
flow from an adoption to her husband, or even disbelieved 
in the eflScacy of such an adoption ; and that her real and 
only object in making an adoption was to enhance her own 
importance and position, and to prevent the property of her 
late husband from passing away to distant relations. With 
the greatest deference to any conclusions to the contrary 
which may be drawn from the above passages, it seems to 
me that the Judicial Committee did not mean to lay down 
that such evidence would be material or admissible. The 
fair result of all their judgments appears to be, that the 
assent of one or more sapindas is necessary, as a sort of 
judicial decision that the act of adoption is a proper one. 
That decision, like any other, may (perhaps) be impeached, 
by showing that it was procured by fraud or corruption. 
But if it was arrived at bond fide by the proper judges, it 
is conclusive as to the propriety of the adoption. The judg- 
ment of the Court cannot be affected by the motives of the 
suitor. The reasons which influence the widow may be 
puerile or even malicious. But what the family decide 
upon is the propriety of her act, not the propriety of her 
reasons (r). 

§ 117. As might have been anticipated, the ingenuity 
of Hindu litigants was next directed to invalidating the 
assent of the sapindas. Accordingly an adoption by a 
widow, with the consent of the managing member, and only 
adult sapinda of an undivided family was set aside on the 
ground {inter alia) that his consent was given from inter- 


(r) Acc. Vithoha\. Bapu^ 15 Bom. 134; Patel Vandravon Jekisan v. Manilalf 
ibid. 563. 
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ested motives (a). But where the assent is fair and band 
fide, I would submit that it could not be objected to on the 
ground that it did not arise from religious motives. I have 
already suggested that even according to Brahmanical 
views, religious grounds were not the only ones for making 
an adoption, and that among the dissenting sects of Aryans, 
and all the non-Aryan races, religious motives had abso- 
lutely nothing to do with the matter {t). But further, 
when a religious act comes to be indissolubly connected 
with civil consequences, it follows that the act may be pro- 
perly performed, either with a view to the religious or the 
civil results. Not only so, but that if the act is in fact per- 
formed, the civil consequences must follow, whatever be 
the motive of the actor. Marriage is just as much a duty 
with a Hindu as adoption. It could not be contended that 
the validity of a marriage, or any of its legal results, could 
be in the slightest degree affected by the motives of either 
of the parties to the transaction. When the Test and Cor- 
poration Acts rendered it necessary that a candidate for 
office should have taken the sacrament, it was not material 
or permissible to enquire, whether the communicant had 
spiritual or temporal benefits in view. 


Western India. 


§ 118. In Western India the widow^s power of adoption 
is even greater than in Southern India. The Mayukha, 
commenting on the same text of Vasishtha, draws from it, 
as already remarked (§ 101), exactly the opposite conclu- 
sion from that arrived at by Nanda Pandita. The latter 


(8) Karunahdhi v. Batnamaiijar^ 7 I. A. 173, 2 Mad. 270 and see Parasara 
V. Rangaraja, 2 Mad. 202. 

it) See ante^ § 94, 96. I have already stated (§95) that among the Tamil iu- 
habi^nts of Northern Ceylon even the hnsband, when desirous to adopt, must 
obtain the consent of hia heirs, and they must evidence their assent by dipping 
their fingers in the saffron w^-ter. If such consent is withheld, the rights of the 
dissenting parties to the inheritance wiU not be affected. Thesawaleme, ii. I, 
6, 6. Probably this was the original law in Southern India, though it may Lave 
passed away when the Brahmanical view of adoption, as a duty and not mei'ely 
a right, was introduced. But the necessity for obtaining the consent of sapindas 
to an adoption by a widow, and the suffieieucy of such oouseut, may be a sur* 
vival frorn the old law. If so. it would be an additional reason for supposing 
that religious motives had nothing to do with the adoption itself, or with the 
consent given to it by kinsmen. See as to the Nambudri Brahmans, ll Mad. 
188. 
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infers that a widow can never adopt, as she can never ob- 
tain her husband’s assent ; the former infers that the pro- 
hibition can only extend to a married woman, as she only 
can receive such an assent {u). The whole of the author- 
ities are collected and reviewed in several cases in the 
Bombay High Court, which have established. First, that in 
the Maharatta country and in Gujarat, a widow, who is sole 
or joint heir to her husband’s estate, may adopt a son to 
her deceased husband, without authority from her husband, 
and without the consent of his kindred, or of the caste, or 
of the ruling authority. The qualification is added, bor- 
rowed from the dictum of the Privy Council in the Ram- 
naad case, provided the act is done by her in the proper 
and hona fide performance of a religious duty, and neither 
capriciously nor from a corrupt motive” (r). Secondly, 
that she cannot do so, where her husband has expressly 
forbidden an adoption {w). Thirdly, that she can never 
adopt during his lifetime, without his assent [x). Fourthly, 
that a widow, who has not the estate vested in her, and 
whose husband was not separated at the time of his death, 
is not competent to adopt a son to her husband without his 
authority, or the consent of his undivided co-parceners (y). 
A further qualification is suggested by the Bombay High 
Court, viz,, that where the adoption by a widow would have 
the effect of divesting an estate already vested in a third 
person, the consent of that person must be obtained (2). 
This will be considered subsequently under the head of 
effects of an adoption (a) . Fifthly, that an adoption made 

( 1 *) V. May., iv. 6, § 17* 18. ^ Dr. Biihler saye that the principal argument 
advanced by the Mahratta writers for this view is a version of the text ot‘ 
V^unaka, where they read “a women who is childless, or whose eons have died*' 
O^y adopt), instead of “a man,*’ &c. The error of this reading is shown by 
the fact that in the subsequent verses (13, 14) the adopter is referred to in the 
masculine gender. See art. Ouunaka’Smriti^ Joum. Ah. Soc. Bengal, 18M. 

(v) Hakhtnabni v. Radhdbnif 5 Bom. H- O. (A. t). J.) 181, acc. per curiam; 
^^gvandaa v. Bajmal, 10 Bom H. 0 . 267. Uamji v. Ghaman, 6 Bom. 498. 
l^Arar Sitaram v. Qaveah Shivram, ib. 605. Qiriowa v. Bhimaji Raghunath\ 

11 58. The onus of proving such a corrupt motive lies heavily on him who 

alleges it. Patel Vandravan JeHean v. Manilal^ 15 Bom. 665, 

(uj) Bayahai v. Bala VenTcateahf 7 Bom. H. C. Appz. 1. 

(«) Narayan v. Nana Manohai\ 7 Bom. H. C. (A. C. J.) 153. 

(y) Ramji v. Qhaman; Dinkar v. Qaneah, uh aup. 

(s) Rupchund v. Rakhmahaiy 8 Bom. H. C. (A. O. J.) 114. 

(n) See post, § 17 I, et seq. 
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by a widow, which in other respects is valid is not rendered 
invalid by the fact that the husband to whom she adopted 
was a minor (b), 

§ 119. Among the Jains a sonless widow has the same 
power of adoption as her husband would have had, if he 
chose to exercise it. Neither his sanction, nor that of any 
other person is necessary (c). The Court said of this 
class : — They differ particularly from the Brahmanical 
Hindus in their conduct towards the dead, omitting all 
obsequies after the corpse is burnt or buried. They also 
regard the birth of a son as having no effect on the future 
state of his progenitor, and consequently adoption is a 
merely temporal arrangement, and has no spiritual objects 
(d)/^ In the Punjab the custom appears to vary. In 
Gurgaon a widow can adopt without any consent, if she 
selects a son from her husband^s agnates. She cannot adopt 
any one else without the consent of such agnates. In 
Rohtak and several other districts, the husband's consent is 
necessary. In three cases, the Punjab Courts set aside 
adoptions by a widow iovwant of her husband's permission. 
Two of these cases came from Lahore and Delhi respec- 
tively. It does not appear where the third case arose (e) . 

§ 120. Second, who may give in Adoption. — As the act 
of adoption has the effect of removing the adopted son from 
his natural, into the adoptive, family, and thereby most 
materially and irrevocably affects his prospects in life, and 
as the ceremony almost invariably takes place when the 
adoptee is of tender years, and unable to exercise any 
discretion of his own in the matter, it follows that only those 
who have dominion over the child have the power of giving 
him in adoption. According to Vasishtha (/), both parents 


(b) Patel Vandravan Jelcisan v. Manilal^ 15 Bom. 665. 

(c) Qovindnath Ray v. Oulal Chand, 5 8. D. 276 (822) ; Sheo Bingh v. Tiit, 
Dakho, 6 N.-W.P. 3S2; affd., 5 I. A. 87, 8. C. 1 All , 688; Lakmi Chand v. 
Qatto Bai, 8 All. 319; Manik Chand v Jagat Settani, 17 Cal. 518. 

id) Per cur.f 6 N.-W.P. 892. 

(e) Punjab Customary Law, II. 164, 178, 206; III. 87, 89, 90, 

(/) Dig. 242. 
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have power to give a son, but a woman cannot give one 
without the assent of her lord. Manu says (g) : He whom 
his father or mother (with her husband's assent) gives to 
another, &c., is considered as a son given." The words in 
parenthesis are the gloss of Kulluka Bhatta. Different 
explanations have been given to Visishtha's text (h ) . Some 
say that the wife's assent is absolutely necessary ; others. Assent of wife* 
that if not given, the adopted son remains the son of his 
natural mother and performs her obsequies ; others, that the 
words mean that either parent has the power to give, but 
that the wife can only exercise this power during her hus- 
band's life with his assent. The last explanation is the 
one which is now accepted. It is quite settled that the 
father alone has absolute authority to dispose of his son in 
adoption, even without the consent of his wife, though her 
consent is generally sought and obtained (t). The wife 
cannot give away her son while her husband is alive and 
capable of consenting, without his consent ; but she may do 
so after his death, or when he is permanently absent, as, 
for instance, an emigrant, or has entered a religious order, 
or has lost his reason (fe), provided the husband was legally 
competent to give away his son, and has not expressly 
prohibited his being adopted (1 ) . But in a Bengal case the 
pandits laid it down, and it was held accordingly, that an 
adoption was bad whore a widow had given away her only 
son as dvyamiishyayana without the express consent of her 
late husband (m) . It does not, however, appear from the 
report whether the decision went upon the ground that the 
adopted son was an only son, or upon the ground that he was 
given away without sufficient authority. The former seems 


ig) Manu, ix. 168. 

ih) 3 Dig. 254, 257, 261 ; V. May., v. ; Steele, 45, 183. 

(i) Dattaka Mimamsa, iv. 13—17 ; v. 14, n. j 8 Dig. 244 ; Alank Manjari v. 
Fakir Chanda 5 S. D. 856 (418) ; Chitko Raghunath v. Janaki^ 11 Bom. H. C. 
199; Mitaksliara, i. 11, § 9. 

ik) Dattaka Mimamsa, iv. 10 — 12 ; Dattaka Chandrika, i. 31, 82 ; Mitakshata, 
i. 11, § 9. Arnachellum v. lyasamy^ 1 Mad., Dec. 154; Huro Soondree v. 
Chundermoney , Sevest. 938. Ravguhai v. Bhagirthihaij 2 Bom. 877. MhaU 
sahai v. Vithoha, 7 Bom. H. C. Appx. 26. 

(l) Narayanaaami v. Kv/ppusami, 11 Mad. 113. 

(m) JDehee Dial v. ifitr Hor Singhs 4 S. D. 320, (407). 
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rather to have been the case. It has been expressly ruled in 
Bombay, that whether the giving in adoption of an only son 
by his father is valid or invalid, it is at all events so improper 
that a widow, without the direct sanction of her husband, 
cannot be assumed to have authority to give such a son away 
(n). It was evidently the opinion of the High Court that 
a widow, in giving her son, exercises not an independent 
but a delegated authority, and that such an authority will 
be negatived when it is exercised in a manner which it may 
be supposed the husband would have disapproved. No 
other relation but the father or mother can give away a boy. 
For instance, a brother cannot give away his brother (o). 
Nor can the paternal grandfather, or any other person {p ) . 
Nor can the parents delegate their authority to another 
person, for instance a son, so as to enable him after their 
death to give away his brother in adoption, for the act when 
done must have parental sanction ( 2 ). And, therefore, an 
orphan cannot be adopted, because he can neither give 
himself away, nor be given by any one with authority to 
do so (r). But what the law declines to sanction is the 
delegation by an authorised person to an unauthorised 
person of the discretion to give in adoption which is vested 
solely in the former. Where the necessary sanction has 
been given by an authorised person, the physical act of 
giving away in pursuance of that sanction may be delegated 
to another 


Conditions § 121. The person who is authorised to give away a boy 

mtwaf ^rent. in adoption may make his consent dependent on the fulfil- 
ment of certain conditions and it has been held that where 


( 71 ) Lahshmappa v. Ramappa, 12 Bom. H. C.S64. Somasekhara v. Suhadra- 
majif 6 Bom. b2i. 

( 0 ) V. Darp., 825; Mt. Tara Munee v. Dev Narayun^ 8 8. D. 887 (616) ; Moot- 
tooBamy v. Lutchmeedavufnmahf Mrid. Deo. 1852, p. 97. 8ee F, 228, 

combat! II Veerapermal v. Narain Pillayy 1 N. C. 91. 

(p) Collector of Surat v. Dhirsingjiy 10 Bom. H. 0. 28o- 
(g) Bashetiappa v. Shivlingappay 10 Bom. H« C. 268. 

(r) Suhhaluvammal v. Ammakuttiy 2 M. H. G 129; Balvantrav v. Bayahait 
6 Bom. H. C. (O. 0. J.) 88 ; Stipra, 10 Bom. H. C. 268. 

(s) Vijiarangam v. Lakshuman, 8 Bom. H. C. tO. U. J.) 244. Venkata y. 
Subudraf 7 Mad. 549. 
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these conditions are not complied with the adoption is 
invalid. For instance, where a father by letter authorised 
the giving of his son in adoption, provided the adopting 
party first obtained the assent of the British Government, 
an adoption made without such assent was held invalid, 
though the assent was not in other respects necessary (i). 

§ 122. The consent of the Revenue Board is necessary to 
an adoption by a person whose estate is under the actual 
management of the Court of Wards {u). It was once sup- 
posed that the consent of Government was also necessary 
in the case of Inamdars, Zemindars, and feudal chieftains 
whose estates would fall into the hands of the Government 
in the event of their dying without heirs, and in the time of 
Lord Dalhousie this principle was frequently acted on. But 
it seems clear that, though it was customary in such cases 
to ask for the sanction of the ruling power, and to pay a 
nuzzur on receiving it, still the sanction was considered to 
be due as a matter of right, and was not a condition pre- 
cedent to the validity of the adoption itself, although in 
some cases the native power, with a high hand, may have 
refused to allow the adopted son to succeed (r). 

§ 123. Third, Who may be taken in adoption. — The 
restrictions upon the selection of a person for adoption 
appear all to be of Brahmanical origin, and to rest upon the 
theory, that as the object of adoption was the performance 
of religious rites to deceased ancestors, the fiction of sonship 
must be as close as possible (§ 94). Hence, in the first 
place, the nearest male sapinda should be selected, if suit- 
able in other respects, and if possible a brother’s son, as 
he was already in contemplation of law a son to his uncle. 


(t) Ranguhai v. hhagirthihai, 2 Bom. 877. (u) See awte, § 100. 

(v) Steele, 183; Bhaeker Bhachajeey. Narro Ragonathy Bom Sel. Kep. 24; 
Ramchandra v. Nanaji, 7 Bom. H. C. (A. C. J.) 26; Narhar Qovind v. Narayan^ 


Consent of 
Government. 


Origin of 
restriction!. 


Nearest sapinda. 
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If no such near sapinda was available, then one who was 
more remote ; or in default of any such, then one who was 
of a family which followed the same spiritual guide, or, in 
the case of Sudras, any member of the caste Proba- 

bly this rule was strengthened by the feeling that it was 
unjust to the members of the family to introduce a stranger 
if a near relative was available. Originally it seems to 
have been a positive precept. Subsequently it sunk to a 
mere recommendation. It is now settled that the adoption 
of a stranger is valid, even though near relatives, other- 
wise suitable, are in existence («r). In the second place, 
no one can be adopted whose mother the adopted could 
not have legally married (y). The origin and binding 
character of this rule have been criticised with great learn- 
ing and force by Mr. V. N. Mandlik (z) . He admits that 
the Dattaka Chandrika, the Dattaka Mimamsa, the Sam- 
skara Kaustubha, the Dharma Sindhu and the Dattaka 
Nirnaya contain this prohibition.^^ These authorities base 
their opinion, on the text of Qaunaka, that the adopted 
boy must bear the reflection of a son, to which they append 
the gloss that is the capability to have been begotten by 
the adopter through niyoga and so forth^’ («). Many ob- 
jections are offered to this gloss by Mr. V. N. Mandlik, 
and, as I have already pointed out, (§ 94, note) it is possi- 
ble that the text itself had originally a different meaning. 
Secondly, they rely upon a text which is attributed vari- 
ously to (^aunaka, Vridha Gautama, and Narada, which 
states that a sister^s son and a daughter's son may be 


Dattaka Mimamsa, ii § 2, 28, 29, 67, 74, 76, 80; Dattaka Chandrika, i. 
§ 10, 20, ii. § 11 ; Mitakshara, i. 11, § 13, 14, 36 ; V. May., iv. 6, § 9, 16, 19. 

(oj) 1 W. McN. 68; 2 Stra. H. L. 98, 102; Qocoolanund v. Wooma Dae, 15 
B. L. R. 405, S. C. 28 Suth. 840 ; affd. sub. nomine, Uma Derji v. Oookoolanund, 
6 I. A. 40, S. C. 8 Cal. 587 ; Bahaji v. Bhagirthibai, 6 Bom. H. C. (A. C. J ) 70 ; 
Darma Dagu v. Ramkriehna, 10 Botn. 80. These authorities must be taken as 
overruling the case of Ooman Dut v. Kunhia Singh, 3 S. D. 144 (192), which 
was also a KritHma ad option. 
iy) Dattaka Mimamsa, v. § 20. 

(») Pages, 478 — 495, 514. The rule itself was reaffirmed by tlio High Court 
of Madras after a full examination of Mr. Maiidlik’s argument. Minakehi r, 
Ramanada, 11 Mad. 49. 

(a) D’klimamsa, v. § 15 — 17- Dattaka Chandrika, ii. §7> 8. J am unable to 
refer to the other authorities, but Mr. V. N. Mandlik says that they rely upon 
the same texts, p. 489. 
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adopted by Sudras, but not by members of the three 
higher classes^ and upon a text of Qakala which explicitly 
forbids the adoption by one of the regenerate classes of 
a daughter's son, a sister’s son, and the son of the mother’s 
sister” (&). As to the former text Mr. Mandlik argues 
that the correct translation is Sudras should adopt a 
daughter’s son, or a sister’s son. A sister’s son is in some 
places not adopted as a son among the three classes begin- 
ning with a Brahmana.” He points out that the Mayukha 
as properly rendered interprets the text as meaning that 
Sudras should adopt only, or primarily, a daughter’s or a 
sister’s son, but not as forbidding such adoptions by Brah- 
mans. This view is also supported by the Dvaita Nirnaya, 
and the Nirnaya Sindhu (c). The text of Qakala he dis- 
poses of (p. 495) by treating its authority as of no weight 
in opposition to usage and conflicting authorities. The fact 
still remains, however, that the five digests above referred 
to lay down the rule in distinct and positive terms. The 
rule so laid down was stated by Mr. Sutherland, both the 
MacNaghtens, and both the Stranges (d) ; and, as limited 
to the three regenerate classes, it has been aflBrmed by a 
singularly strong series of authorities in all parts of India 
as forbidding the adoption of the son of a daughter, or of 
a sister, or of an aunt (e). On the same ground, it is 
unlawful to adopt a brother, or stepbrother, or an uncle, 
whether paternal or maternal {/). And it makes no differ- 
ence that the adopter has himself been removed from his 
natural family by adoption ; for adoption does not remove 


(b) Dattaica Mimamsa, ii. § S2, 74, 107, Dattaka Chandrikn, i. § 17, 7. 

(c) V. May., iv. 6, § 9, 10, V. N. Mandlik, pp. 58—66. 

(d) Suth. Syn. 664, F. MaoN. 150, 1 W. MacN. 67, 1 8tra. H. L. 88, S. M. 

§ 84. , , 

(e) Baee Ounga v, Baee Bheoltoovur^ Bom. Sel. B^p. 78 ; Narasammal v. Bala- 
rama Charlu^ 1 M. H. C. 420 ; Jivani v. Jivu^ 2 M. H. C. 462; Oopalayyan v. 
Jtaghupatinyyan, 7 M. H. C. 260 ; Ramalinga v. Sadasiva^ 9 M. I. A. 606, S C. 

1 Suth. (P. C.) 2o, where the side-note calls the parties Vaisyas, thousfh they 
were really Sudras. See Supra^ 2 M H. C. 467 ; Kora Shunko v. Behee MunneOf 

2 M. Dig. 32 ; Qopal Narhar v. Hanmant, 8 Bom. 278, where all the authorities 

are examined; Bhagirthihai v. Radhahai, 3 Bom. 298. Parhatiy, SundaVt 8 
All. 1 ; affd. 16 I. A., 186, 8 . 0. 12 AU. 61. , 

(/) Dattaka Mimamsa, v. § 17; Rnnjeet Singh v. Ohhya^ 2 8. D. 245 (815) ; 
Moottooaamy v. Lutchmedavummahf Mad. Dec. of 1852, 96. Sriramulu ?. Ra* 
maiyya^ 8 ^ad. 16. 
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the bar of oonsangainity which would operate to prevent 
intermarriage within the prohibited degrees {g)* This rule 
must, of course, be understood as excluding only the sons 
of women whose original relationship to the adopter was 
such as to render them unfit to be his wives. A man could 
not lawfully marry his brother's, or nephew’s, wife, but a 
brother’s son is the most proper person to be adopted, and 
so is a grandnephew (A). A wife’s brother, or his son, may 
be adopted (i), and so may the son of a wife’s sister (fc) or 
of a maternal aunt’s daughter (Z) . 


Buies not uni- 
versal. 


124. This rule again appears to be of Brahmanical 
origin. The same authorities which lay it down as regards 
the higher classes state that Sudras (m), may adopt a daugh- 
ter’s, or a sister’s, son. The Mayukha even states that as 
regards them such a person is the most proper to be adopt- 
ed (n). He is obviously the most natural person to be 
selected. A mother’s sister’s son may also be adopted 
among Sudras (o). In the Punjab such adoptions are 
common among the Jats, and this laxity has spread even to 
Brahmans, and to the orthodox Hindu inhabitants of towns, 
such as Delhi (p). They are also permitted among the 
Jains {q), and in Southern India even among the Brahmans 
such adoptions are undoubtedly very common. It was 
decided so late as 1873 that the practice had not attained 
the force of a legal custom (r) . But in 1881, upon a renewed 
enquiry, the High Court pronounced that in Southern India 


(0) Moothia v. TJpTpen^ Mad. Dec. of 1868, 117. 

(A) Morun Moee v. Bejoy, Suth. 8p. No. i22. 

(1) Kristniengar v. Vanamamalay^ Mad. Deo. of 185d, 213; Runyanaigum v. 
Namesevoyat Mad. Dec. of 1867, 94; Rnvee Bhudr v. RoopshunkeVf 2 Bor. 662 
[718] ; Sriramulu v. Ramayya, 8 Mad. 16. 

{k) liaee Qunga v. Baee Sheokoovur^ Bom. Sel. Rep. 73, 76. 

(l) Venkata v. Subhadra, 7 Mad. 6‘^. 

(m) The Kavaathas in Bengnl are Sudras, and may make such adoptions. 
Rajcoomar hall v. Bisseesur Dyal, 10 Cal. 688. 

(n) V. May., iv. 5, 10, 11. 

(o) Chinna Naqayya v. Pedda Nagayyaj 1 Mad. 62. 

(p) Punjab Gnat. 79 — 88. Punjab Cuatomary Law, II. Ill, 164, 206, 210 

(q) 8heo Singh v. ML Dakho, 6 N.-W. P. 882, affd. 6 I. A. 87, S. C. 1 All. 
688; Haeaan Alt v. Nagamal, 1 All. 288; Lakhmi Chand v Dofto Bat. 8 All. 
819. 

(r) Oopalyyan v. Raghupatiayyan, 7 M. H. 0. 260; 2 Stra. H. L. 101 ; 
1 Gibeliii, 89, Nelson's view of the Hindu Law, 90. 
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saob adoptions were valid among Brabmans. A similar 
practice among the Nambudri Brahmans of Malabar has also 
received judicial sanction («). In Western India also they 
appear to be permitted. It is also said that in the Deccan 
a younger brother may be adopted, and though the adoption 
of uncles is forbidden, a different reason is alleged for the 
prohibition (t), 

§ 125. A singular extension has been given to this rule Exte^on^of^ 
by Nanda Pandita. He quotes a text of Vriddha Gautama : wife’s brother. 
— ^^In the three superior tribes a sister^s son is nowhere 
mentioned as a son/^ — and says that here a sister^s son is 
inclusive of a brother's son. But as the brother's son is 
not only not prohibited, but is expressly enjoined, for 
adoption, he draws the remarkable conclusion that a 
brother's son must not be adopted by a sister. And this 
opinion was acted upon in the N.-W. Provinces, where the 
Court set aside an adoption by a widow, acting under her 
husband’s authority, where she had selected the son of her 
own brother (u ) . If the adoption had been made by her 
husband, and not by herself, it would have been perfectly 
valid (v). The same principle seems to have been the 
ground of a case which is reported, and discussed at much 
length, by Sir F. MacNaghten (w). There a man died 
leaving three widows, and an authority to them to adopt. 

As they could not agree, a reference was made to the Mas- 
ter, who reported in favour of a boy who was the son of the 
second widow’s uncle. The next question that arose was, 
whether the boy could be received in adoption by the second 
widow. It was argued that this was impossible, because 
she could not without incest have been the mother of a boy 
by her own uncle. The pandits differed, and no decision 


(s) Vayidinada v. Appu, 9 Mad. 44 ; Vishnu v. Krishnan, 7 Mad. 8 ; per 
curiam, 11 Mad. 66. 

(f) Steele, 44; Huehut Rao v. Qovindrao, 2 Bor. 85, V. N. Mandiik, 474, 

496, W. & B. 887. r xt 

(u) Dattaka Mimanwa, ii. § 83, 84; Mt Battas v. Lachman Singh, 7 N.-W. 

P. 117. 


(v) Bee fluihorities quoted § 128, notep (h) (•). 

{w) Da^umbaree v. Tarannonee^ P. MacN. 179, App. 10. 
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was ever given, tlie second widow having waived her right 
in favour of the elder. Sir F. MacNaghten, however, pro- 
nounces unhesitatingly in favour of the objection. It seems 
to me, however, with the greatest respect, that this is 
introducing into the Hindu theory of adoption a second 
fiction for which there is no foundation. The real fiction 
is, that the adopting father had begotten the child upon its 
natural mother ; therefore it is necessary that she should 
be a person who might lawfully have been his wife. There 
is no fiction that the natural father had also begotten the 
child upon the adopting mother. The natural son becomes 
the son, not merely of the particular wife from whom he is 
born, but of all the wives ; and the authors of the Dattaka 
Mimamsa and Dattaka Chandrika seem to think that the 
same result follows in the case of several wives from an adop- 
tion (i») . The fiction can hardly extend to the length of his 
being conceived by all. In fact it would appear that the 
Hindu law takes no notice of the wife in reference to adoption. 
The relation of the adopted son to her arises upon adoption. 
But the balance of authority and reasoning appears to be 
opposed to the idea that relationship to her has any effect 
upon the choice of the boy to be adopted {y ) . 

§ 126. The adopted son must be of the same class as his 
adopting father; that is, a Brahman may not adopt a 
Kshatriya, or vice versa. This rule is probably an innova- 
tion upon ancient usage, as Medhatithi and others interpret 
the words of Manu being alike^^ (translated by Sir 
W. Jones being of the same class^^) as meaning merely, 
possessing suitable qualities, though of a different class (^) . 
In the time of Manu a man might have married wives of 
different class, and the sons of all such wives would have 
been legitimate, and would have inherited together, though 


{x) Manu, iz. § 183 ; Dattaka Mimamsa, ii. § 69 ; Dattaka Chandrika, i. § 23. 
And so the pandits stated in this case, F. MacN. App. 11 

{y) This view was approved by the Madns High Court. Sriramulu v. 
Ramayyat 8 Mad. p. 17. 

(») Manu, ix. § 168; Mitakshara, i. 11, §9; V. May., v. 6, § 4; Dattaka 
Mimamsa, ii. § 23 — 25 ; Dattaka Ohandnka, i. § 12— >16. 
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in different proportions (a). Each of such sons must have 
been competent to perform his father^s obsequies, though 
perhaps with varying merit. It would have been remark- 
able, therefore, if a man could not have adopted the son of a 
woman whom he might have married. Baudhayana makes 
no reference to caste, and Vasishtha merely says, " the class 
ought to be known^’ (§ 96), which is natural enough, as 
determining a preference. The other authors (Katyayana, 
^aunaka, Yajnavalkya, and Yaska) who forbid the adoption 
of one of unequal class, admit that such adoptions do take 
place, and are effectual as prolonging the line, though not 
for purposes of oblations. They, therefore, declare that a 
son so adopted is entitled to receive maintenance (6) . From 
this, I presume, they considered that he was effectually 
severed from his natural family. It is probable, therefore, 
that as long as mixed marriages were lawful, the adoption 
of sons of inferior caste was also lawful (c). When the 
former ceased, the latter also ceased. At present, I imagine 
that the adoption of a Kshatriya by a Brahman would be a 
mere nullity, and would neither take the boy out of his 
natural family, nor give him any claim upon the family of 
the adopter. The case has never occurred, and is quite 
certain never to occur. 

§ 127. As the chief reason for adoption is the performance 
of funeral ceremonies, it follows that one who, from any per- 
sonal disqualification would be incapable of performing 
them, would be an unfit person to be adopted {d ) . Nothing 
is said upon the point by Hindu law writers. Probably the 
idea that such an adoption could be made would never have 
occurred to their minds. As a person so adopted would also 
be incapable of succeeding to the property of the adopter. 


(o) Manu, ix. § 148 — 160. 

(b) See to D. K. S. vii. § 23, 24, citing Narada. 

(c) in Northern Ceylon this is the case still. The son, if adopted by a m&n^ 
passes into his caste. It' adopted by a woman, he remains in the caste of hui 
natural father. Thesawaleme, ii. § 7. 

{d) Suth. Syn. 605 ; V. Darp. 828, 830. 
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and so continuing his name and lineage, every object would 
fail which an adoption is intended to serve. 

§ 128. A further limitation upon the selection of a son 
for adoption arises from age, and the previous performance 
of ceremonies in the natural family (e). The leading au- 
thority upon this point is a passage from the Kalika-purana, 
which is relied on by Nanda Pandita, but which is treated 
as spurious by the author of the Dattaka Chandrika, Nila- 
kanta, and others, and which is admittedly wanting in 
many copies of that work. It lays down absolutely that a 
child must not be adopted whose age exceeds five years, 
or upon whom the ceremony of tonsure has been perform- 
ed in the natural family (/). The result of a lengthened 
commentary on this passage in the Dattaka Mimamsa 
appears to be ; first, that the limit of age as not exceeding 
five is absolute : secondly, that one who has had the ton- 
sure performed ought not to be adopted, as he will at the 
outside bo the son of two fathers : but, thirdly, that if no 
other is procurable, a boy on - whom tonsure has been per- 
formed may be received. In that case, however, the pre- 
vious rites must b® annulled by the performance of the 
putreshti, or sacrifice for male issue. As regards other rites, 
those previous to tonsure are immaterial, the performance 
of the upanayana is an absolute bar {g). 

Jagannatha appears to accept the text as literally bind- 
ing, and not to recognize the right of performing the ton- 
sure over again. He, therefore, considers an adoption to 


(e) As to the eight ceremouies for a male, see Colebrooke, note to Dattaka 
Mimamsa, iv. § 23; 3 Dig. 104. Of these, tonsure is the fifth, and upanayana^ 
or investiture with the second thready is the eighth. The former is performed 
in the second or third year after birth, the latter, in the case of Brahmans, in 
the eighth year from conception. But it may be performed so early as the fifth, 
or delayed till the sixteenth year. The primary periods for upanayana in the 
case of a Kshatriya are eleven, and of a Vaisya twelve years, but it may be 
delayed till the ages of twenty-two and twenty -four respectively. For Budras 
there is no ceremony but mariiage. 

(/) Dattaka Mimamsa, iv. § 22 ; Dattaka Chandrika, ii. § 25 ; Y. May, iv. 5, 
§ 20 ; Mitakshara, i. 11, § 13, note. Jolly, $ 161. 

(g) Dattaka Mimamsa, 80 — 56; 1 W. MacN. 72. Mr. Sutherland’s gloss 
upon Dattaka Mimamsa, § 53 that the words *a boy five years old’ means under 
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be invalid, if it is made after tonsure, or after the fifth 
year (A). 

On the other hand, the author of the Dattaka Chandrika 
refuses to accept the text of the Kalika-purana as authentic. 
But even if it should be genuine, he explains it away by 
the possibility of performing tonsure a second time in the 
adoptive family. The result he arrives at is, that age is 
only material as determining the term at which upanayana 
may be performed. So long as this rite in the case of the 
three higher classes, and marriage in the case of Sudras, 
can be performed in the family of the adopter, there is no 
limit of any particular time (i). 

Mr. W. MacNaghten is of opinion that the rules laid down 
by the Dattaka Mimamsa and the Dattaka Chandrika should 
be followed in the Provinces in which they are respectively 
in force ; that is, the Dattaka Mimamsa in Benares, and the 
Dattaka Chandrika in Bengal and Southern India (fe). 
From what has been already stated {§ 30) as to the author- 
ship of the Dattaka Chandrika there seems to be no reason 
for ascribing to it any special authority in Southern India. 
The authority of the Dattaka Mimamsa in Benares appears 
to be equally open to doubt. 

§ 129. The only decisions upon this point under Benares 
law have been given in the Courts of the North-West 
Provinces. The first of these was in 1868 {1), when it was 
held that under the Dattaka Mimamsa an adoption was 
valid so long as the boy was below six years. Here the 
Court accepted the authority of the Dattaka Mimamsa, and 
of the Kalika-purana on which the rule is based, but fell 
into a mistake as to the meaning of the rule, in conse- 


Bix is a mistake. It means one who has not passed his fifth birth-day. Per 
Mahmood, J., Ganga Sahai v. Lelchraj Singh, 9 All. 810. 

(h) 8 Dig. 148, 249—251, 263. See to F. MacN. 189—146, 194. 

(%) Dattaka Chandrika, ii. § 20 — 88 ; 1 W. MaoN. 72. 


(k) 1 W. MaoN. 78. , ^ 

(l) Thakoor Oomrao Singh v, Thakootanee Mehtah Koonwer, N.-W.P., H. 
C. Rep, 1W8, 103a. See per Mahmood, J., 9 All., p. 812, 
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quence of the gloss put upon it by Sutherland Mr. (§ 128w). 
The question arose again in 1886, and was examined in 
the most elaborate manner by Mr. Justice Mahmood (m). 
The conclusions he arrived at are stated as follows : I 
hold that the passage of the Kalika-purana upon which 
the limitation of five years for adoption is entirely founded, 
is not proved to be authentic ; that even if it be taken to 
be authentic, the interpretation adopted by Nanda Pandita 
in his Dattaka Mimamsa is not shown to be universally 
applicable ; that the interpretation may be restricted only 
to Brahmans intended for priesthood; that this interpre. 
tation would bring the Dattaka Mimamsa in accord with 
the Dattaka Chandrika ; that various other plausible inter- 
pretations of the passage have been adopted by other 
authorities ; that such authorities may be referred to for 
the purposes of this question ; and that the matter being 
so dealt with by those authorities, it would be unsafe to 
set aside the plaintiff’s adoption upon the solitary ground 
that he was older than five years at that time.” He then 
proceeded to express his opinion that, as regards the twice- 
born classes, age was only material as determining the 
time at which the upanayana may be performed, and that 
its performance was the ultimate limit for a valid adoption. 
As regards Sudras adoption could be performed effectually 
till marriage. 

§ 129A. In Bengal and Southern India the decisions are 
in favour of the view laid down by the Dattaka Chandrika. 
In some of the earlier Bengal cases, the pandits, while 
agreeing that the age of five years was not an absolute 
limit which could not be exceeded, seem to have thought 
that if tonsure had already been performed in the natural 
family, and in the name of the natural father, a subse- 
quent adoption would be invalid (n). In 1838, however, 
the Sudder Court Pandit, in reply to a question as to age, 

(wi) Qanga Sahai v. Lekhraj Singh, 9 All. 268, pp. 816—324, 327i 328. 

(n) Kerutnaraen v. Mt. Bhobinesree, I S. D. 161 (218) (as to the remark 
appended to tbia decision, see 1 W. MacN. 76); 2 W. MacN. 180; Mt, Bulldbh 
V, Manu, S. J), 50 (61). 
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answered that the period fixed for adoption with respect 
to the three superior tribes, Brahmans, Kshatriyas, and 
Vaisyas, was prior to their investiture with their respective 
cords ; and with respect to Sudras, prior to their contracting 
marriage’^ (o) . This opinion has been afiirmed in several sub- 
sequent cases, and may now be treated as beyond doubt (p) . 
The same rule has been repeatedly laid down in Madras, 
both by the Pandits and the Court (q). It is also sug- 
gested by Mr. Ellis, that even after upanayana an adop- 
tion would be valid, if the person adopted was of the same 
gotra as his adopter. He bases this view on the ground, 
that where the gotra is different, the upanayana is a bar, 
since by it the person is definitely settled in his natural 
family, and this renders the performance of the datta 
homam (§ 141) impossible. But where the gotra is the same, 
the performance of the datta homam, though proper, is not 
necessary for an adoption. And this view was adopted by 
the Travancore Court in a case between Brahmans. There 
the upanayana had been performed previous to adoption. 
But the Court held the objection to be immaterial, since the 
person adopted was the son of the adopter's brother (r). 
This ruling was followed by the High Court of Madras 
after a very full investigation of the authorities, and* upon 
evidence of local usage [s). The usage in Pondicherry 
admits of adoption after the upanayana in any case {t), 

§ 130. This restriction again does not exist where the 
Brahmanical fiction of an altered paternity is unknown. 


(0) Bullahahant v. Kiahenprea ^ 6 S. D. 219 (270). 

(©) Nitradayee v. Bholanath, S. D. of 1863, 663; Ramleishore v. Bhoohurit 
S. b. ojf 1869, 229*, 236 ; affirmed on review, S. D. of 1860, i. 485, 490 ; reversed 
on a different point in the P. C. Sub Nomine Bhoobun Moyee v. Ramkiahore^ 
where, however, the rulinsf as to the validity of the adoption on the ground of 
age was not disputed, 10 M. I. A. 279; S, (I. 3 Suth (P. 0.) 15. 

(q) 1 Stra. H. L. 87, 91 ; 2 Stra, H. L. 87, 110; Mootoo Vizia Raghoonadha 
Satooputty^ alias Annasamy v. Sevagamy Nachiar, 1 Mad. Dec. 106 ; affirmed 
by P. (3 on the 28th April 1828, Chetty Coliim Pruasuna v. Chetty Colum 
Hoodoo, 1 Mad. Deo. 406; Sreenevaaaien v. Saahyummal^ Mad. Dec. of 1859, 
118; Veerapermall v. Narrain Billay^ 1 N. 0 183; Vythilinga v. Vyiatham^ 
tnal, 6 Mad. 43. Pichuvayyan r. Subbayyan, 18 Mad, 128. 

(r) 2 Stra. H. L. 104 ; Ramaswarni lyen v. Bhagati Animal^ 8 Mad. Jur. 68, 

la) Viraragava v. Ramalinga, 9 Mad. 148, overruling Venkataaaiya v. Fen- 

kata CharlUf 8 Mad. H. C. 28. 

(1) 1 Gibelin, 94. 
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In the Punjab there is no restriction of age {u). Among 
the Jains the period extends to 32, and it is said by Hollo* 
way^ J., that there is no limit of age (v). So in Western 
India, the author of the Mayukha says, And my father 
has said that a married man, who has even had a son bom, 
may become an adopted son^^ {w ) . In accordance with this 
dictum the pandits of the Surat Sudder Court reported that 
the rule that a boy should be adopted under five years 
related to cases where no relationship exists ; but when a 
relation is to be adopted, no obstacle exists on account of 
his being of mature age, married and having a family, pro- 
vided he possesses common ability, and is beloved by the 
person who adopts him^^ (x ) . So Mr. Steele states, the 
Poona Shastries do not recognize the necessity that adop- 
tion should precede moonj and marriage And he gives 
various statements as to the proper age for adoption rang- 
ing from five to fifty, and ending, there is no limit as to 
age. The adoptee should not be older than the adopter^^ {y). 
None of these authorities make any distinction as to 
the caste of the person adopted. In the Surat case the 
parties appear to have been Brahmans, or at least Kshatri- 
yas. In some of the cases in which the adoption of a mar- 
ried man has been held valid by the Bombay High Court, 
the parties happened to be Sudras, but the decision did not 
turn upon that circumstances {z). It has been settled by 
recent cases, after some doubt, that a married Brahman may 
be lawfully adopted, and that it makes no difference as to 
the legality of the transaction whether he belongs to a 
different or to the same gotra as the adopter (a) . 


(u) Punjab Ouit., 82- 

iv) Ritheum v. Soojun, 9 Mad. Jur. 21, nted in Sheo Singh v. Mt. Dakho, 
6 N.-W. P. 402; Oovir^nath v, Qulalchundt B S. D. 276 (822). 

(tn) V. May., iv. 6, § 19. His father was Shsuker Bhatt, author of the Dvait 
Nirnaya, a work of special authority in the Deccan. Naithaji v. Hdrif 8 Bom. 
H. C. (A. 0. J ) 70. . ^ ^ 

(«) Brijbhoolcunjee r, Ooleoolootsdojeet 1 Bor. 19B, [217]. , 

(y) Steele, 44. 182; V. N. Mandlik, 471 ; I W. MaoN. 76. This was also 
the esse in Rome. 

(*) Rajo Nimhalknr v. Jayavantravt 4 Bom. H. C. (A. 0. J.) 181 ; Nathaji 
V. Hurt, 8 Bom. H, 0. (A. C. J.) 67. , 

<o) Badaihiv v. Hari Moneshrar, 11 Bom. H. 0. 190; Lakshmwppa v. Ba- 
mappa, 12 Bom. H. G. 864; Dkarma Vaguv, Bamkrishna, 10 Bom. 80. Among 
the ^ambndri Brahmans, (8 42) the power to adopt a married man nppeaxv 
only to exist when the adoption is of the Rritrima form, 11 Mad. p. 
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§ 331. The prohibition against adopting an only son 
rests on the texts of Vasishtha, Baudhayana and ^aunaka, 
{§ 96) . Let no man give or accept an only son, since he 
must remain for the obsequies of his ancestor” (b). So 
(^aunaka says, By no man having an only son is the gift 
of a son to be ever made.” From these Nanda Pandita 
infers a prohibition against accepting also, and says that 
the offence of extinction of lineage, denounced by Vasishtha, 
is incurred by both giver and receiver (r). This prohibi- 
tion is by some authorities extended to the adoption of an 
eldest son, since his merits are specially appropriated in the 
interests of his own father (d). And even to the adoption 
of one of two sons, since such an act would leave the father 
with an only son, and thereby subject him to the chance of 
being left wholly without issue. But this final precept is 
admittedly only dissuasive, and not peremptory (e). And 
the same decision has lately been given as regards the 
adoption of an eldest son (/). The value to be placed upon 
these texts according to Hindu rules of interpretation is 
discussed at length by Mr. V. N. Mandlik. His view is 
that they are recommendatory only, and not prohibitory, 
and that a violation of them affects the offender, but does 
not detract from the validity of the rite (g). 

§ 132. It seems to be admitted everywhere that there is 
no objection to the adoption of an only son, when he is taken 
as dwyamiishyayana, or the son of two fathers ; either by an 
express agreement that his relationship to his natural family 
shall continue (/i), or by the fact that the only son of one 


(b) So in Rome, the only male of his gens could not be adopted, for the sacra 
would in such a case be lost. 

(c) Dattaka Mimamsa, iv. § I — 6 ; Dattaka Chaiidrika, i. § 27, 28 ; Mitak- 
shiira, i. 11, § 11 ; V. May , iv. 5, § 9, 16; V. N. Mundlik, 502. 

(d) Mitakshani, i. 11, § 12, citing Manu, ix. § 106 ; Yiramit, ii. 2, § 8; Sai*as> 
vati Vilasa, § 868, 869; 2 Stra. H. L. 105; 2 W. MacN., 182; V. May., iv. 5, 
5 4; Permaul Naieken v. Pottee Ammalf Mad. Dec. of 1851, 284. 

(e) Dattaka Mimamsa, iv. § 8 ; I Stra. FT. L. 85 ; 1 W, MaoN. 77. 

if) JanolcBS v. Qopaul^ 2 Cal. 866; Kashihai v. Tatiu, 7 Bom. 221 ; Jumna- 
hai V. Raichandf ib. 225. 

(g) V. N. Mandlik, 496—608 whei-e he gives instances of the adoption of only 
eons from the Vedio ages downwards. 

(h) 2 W, MaoN. 192; 1 Stra. H L. 86; fntwahs, 2 Kn. 206; Shtimshere v. 
JHlraj, 2 S. D. 189 (216); Joymonee v. Sihosoondry, Fulton, 76. 
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brother is taken in adoption by another brother, in which 
case the double relationship appears to be established with- 
out any special contract (i). But whether in other cases 
the adoption of an only son is absolutely invalid, or is only 
sinful, is a point on which a great conflict of opinion exists. 
In Southern India, the balance of authority is in favour of 
the validity of the adoption. In Bengal the decisions are 
almost unanimously opposed to its validity. In Western 
India there is a conflict of decisions, which appear to have 
finally settled that such adoptions are invalid. In all the 
Provinces reliance is placed on the same texts, and no 
special usage appears to be set up as qualifying them. 
Whether there is any difference between the law in the 
different parts of India, is a matter which can now only be 
settled by a decision of the Privy Council. It will be 
sufficient for me to furnish the materials on which a deci- 
sion may be given. 

§ 133. The question came before Sir Thomas Strange, as 
Recorder of Madras in 1801, in the case of Veerapermall 
V. Narrain Pillay (&), where the objection was taken to an 
adoption that the boy was an only son. There was in fact 
nothing in the objection, for he was the only son by a younger 
wife, and had an elder brother by another wife living at the 
time. The Recorder, after citing the text of Vasishtha, and 
the opinion of Jagannatha (Z) that such an adoption if made 
would be valid, proceeded : — 

The opinion of the present pandits of Bengal is, ^ that a 
person who has only one son should not give him away ; 
nor should he give away an elder son : the adoption of an 
only son indeed is valid, but both giver and receiver are 


it) Daitaka Mimamfia, ii. 87t 88, vi. § 84 — 86, 47, 48; Dattoka Chardrika, 
i. § 27, 28, iii. § 17, v. § 33 ; 1 Stni. H. L 86 ; 2 Sfcra. H. L. 107 ; Steele, 46, 
183 ; Sanradhikari, 635- Permaul Naicken v. Pottee A mmal^ Mad. Dec. of 
1851, 284; per curiam, Oocoolanund v. Wooma Daee, 15 B L. R. 415, S. C. 
28 Snth.MO; Nilmadhuh v. Biehtimher, 18 M. 1. A. 101, S C. 12 Sath. (P. 
0.) 29; Chinna Qaundon v. Kumara, 1 Mad H.O. 57; Uma Deyi v. Qokoola^ 
nundf 5 I. A. 42, S. 0. 8 Oal. 587. V. May., iv. 5, § 21, 22. 

ik) 1 N. C. 91, 126. (0 8 Dig. 248. 
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blameable/ This appears to have been settled in the 
instance of the Rajah of Tan j ore. In that important case 
the person adopted was the only son of his parents ; and it 
is a mistake if any one imagines that the deviation from the 
rule on that occasion was supported upon any ground of 
Mahratta custom or policy. The objection appears to have 
undergone deep consideration, conducted in part through 
the fortunate medium of Sir W. M. Jones; and certainly in 
a way to evince the anxiety of Government to be rightly 
advised. It appears that the pandits of Bengal and Benares 
in general were of opinion that ‘ in all countries the affilia- 
tion of an only son is valid, although the parent who gives 
the child, and the adopter, both incur sin by deviating from 
the ordinances of the Shaster, which declare the giving or 
taking of an only son in adoption to be improper/ Rama- Only son may b 
vana indeed, and the other pandits who sign with him, 
state ^ that an only son could not be given to the Rajah to 
adopt as his son.’ But it appears that they rather mean 
that the act could not be done consistently with the ordi- 
nances of the Shatter y than that the adoption was invalid, 
for they expressly state that ^several usages had been 
adopted and followed, that are not found in the Shaster, 
and are to be looked upon as valid.’ This exposition was 
considered at the time as reconciling their opinion with 
that of Kasheenauth and the other Benares pandits, who 
stated ^that the adoption of an only son is one of those 
acts which is tolerated by usage, although it incurs guilt 
according to the Shaster/ These testimonies corroborating 
the opinions of the Tanjore pandits, transmitted by the 
widow of the Rajah Tulsajee, and those received through 
the Government of Fort St. George, decided the Supreme 
Government that the objection that Serfojee was an only 
son was not sufficiently founded to invalidate his adoption 
and succession.” 

§ 134. In his second volume Sir Thomas Strange gives European 
the ©pinions of pandits declaring that neither an only, nor 
an elder, son can be adopted. These are accompanied by 
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remarks of Mr. Colebrooke, who says that a valid adoption 
of an only son cannot be made^ except in the case of a 
brother's son, who performs the offices of a son to both 
natural and adoptive father, the absolute gift being for- 
bidden ; and of Mr. Ellis, who says that if the act be duly 
completed it cannot be reversed (m) . In the text he reiter- 
ates the opinion, already expressed from the Bench, that 
the prohibitions respecting an eldest and only son are only 
directory, and an adoption of either, however blameable in 
the giver, would nevertheless for every legal purpose be 
good (n), 

§ 135. In a Madras case in 1817 the question was 
whether a man was bound to adopt the son of his elder 
brother, being an only son, in preference to the son of his 
uncle. The pandits answered : It is not lawful for a man 
to give his only son in adoption to another. It is not law- 
ful for a man to receive in adoption the only son of another, 
therefore it is not lawful, and consequently not incumbent, 
on a man to adopt the only son of his elder brother in pre- 
ference to the youngest son of his uncle. But if such an 
adoption as aforesaid should take place, although the giver 
and receiver in adoption have thereby committed sin, the 
adoption is valid^^ (o). Here the pandits seem to have 
overlooked the distinction between the only son of a 
brother and of a stranger. In other respects they agree 
with Sir T. Strange. 

Eldest 60 U. In 1851 a case came before the Sudr Udalut in which an 

uncle had adopted the eldest son of his brother. The 
pandits, after having referred to an opinion they had given 
in 1848 declaring the adoption of an eldest son to be 
invalid, repeated their opinion that as a general rule it 
would be so, but not in this case where the person adopted 

(in) 2 Stra. H. L. 87, 106, 107. ProceedinRg of the Sudr Udnlut of Madras 
to the same effect fip(>eai‘ to have beeu psesed in 1824 and 1825- See Stra.JHiau. 
§90 

(n) 1 Stra. E. L. 87. (o) Amaehellim v. lyasamy^ I Mad. Dec. 154, 


Pandits. 


^ladras 

decisions. 
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jvaa a brother's son. The Court, citing this opinion and 
also the opinion of Sir Thomas Strange, say, In the 
present instance the adoption was by a paternal uncle, and 
having thus taken place, though a thing to have been 
avoided, it must be held to be valid.^^ (p). 

In 1854 the same question as to an eldest son arose, but 
in this case without the circumstance of his being a brother’s 
son. The Sudder Pandits again pronounced the adoption 
invalid, and on the strength of their opinion the Civil 
Judge rejected his claim. The Sudder Court reversed 
the decision, solely on the ground that the adoption had 
been made good by acquiescence and lapse of time. They 
did not notice the finding as to invalidity in law (q) . 

The case came on for a direct decision in the Madras 
High Court in 1862, and it was decided, on a review of the 
previous cases, that the adoption of an only son was valid (r) . 

A similar conclusion has lately been arrived at by the 
majority of the Judges of the High Court of Allahabad, Allahabad. 
Turnery J. dissenting (^f). 

§ 136. In Bombay there is a conflict of authority. It is Borab»iy. 
stated by Mr. Steele that an only son should not be given 
in adoption, except to his uncle, or with the concurrence 
of both parties, by which I suppose he means as a dwya- 
mushyayana {t). But in a case where a man who had only 
two sons gave them both away in adoption, the pandits 
said the adoptions were valid, as the sin lies with the giver, 
and not with the receiver (k). And in 1862 and 1867 the 
High Court expressly decided that the adoption of an only 
son was valid, if accomplished, though improper (v) . On 

ip) Perinatil Naicken v. Pottee Ammall, Mad. Deo of 1861, p. 2«34. 

iq) Chocummal v. Surathy^ Mad. Deo. of 1854, p. 31. 

(?’) Chinva Qanndan v. Kumara, 1 Mad. H. 0. 54. FolloTted in Narayana- 
sami V. Xuppusami, 1 1 Mnd. 43. 

(s) Hanuman v. Chirai^ 2 All. 164, (F, B.) Doubted by Straight and ilahmood^ 

JJ., 12 All. 381—837. 

(t) Steele, 45, 188. (w) Huehut Rao v. Qovindrao^ 2 Bor. 76, 86 [88] . 

(v) JUthalsahai v. Vithoha, 7 Bom. H. C. Appx. 26$ Raje Nimhalkar v. Java* 

vantraVt 4 Bom. H C. (A. C. J.) 101. ‘ 
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the other hand^ in a later case the High Court spoke of 
the general rule of Hindu law that an only son cannot be 
the subject of adoption, a rule recently re-aflBrmed and 
illustrated by a judgment of the Calcutta High Court’^ (it?) . 
The remark, of course, was merely obiter dictum. In 1877 
the objection that the boy adopted was an only son was 
taken in the High Court, but abandoned as untenable (a?). 
In 1875, a question arose whether the giving by a widow 
of an only son in adoption was valid or invalid. The only 
question necessary to be decided was, whether the authority 
of the deceased husband could be presumed. For this 
purpose it was necessary to consider the propriety of the 
act. The whole law, and all the precedents upon the point 
were minutely examined by Westropp, C.J. The only point 
actually decided was, that the giving or receiving of an 
only son was so improper that the consent of the husband 
could not be presumed. The Chief Justice, however, ex- 
pressed himself most unfavourably to the validity of such 
an adoption, though he admitted that such cases had been 
recognised as legal under the old Sudder Court. This 
ruling was followed in an exactly similar case in 1882 [y). 
In 1 883, the validity of the adoption of an eldest son was in 
question. The High Court, while holding that the prohib- 
ition against such an adoption was only admonitory, con- 
trasted it with the prohibition against the adoption of an 
only son, which it treated as unqualified and absolute. 
This again was only obiter dictum ( 2 ). The opinion of the 
authors of West and Biihler’s Digest is that such adoptions 
are invalid in Bombay. In addition to the above authori- 
ties they refer to two unreported cases, in one of which 
the adoption of an only son in the Linghait caste was held 
to be invalid, while in the other the general principle 
seems to have been laid down that such adoptions could 
only be valid by virtue of a special custom (a). Finally in 

(lu) Bhasker Trvinhak v. Mahadev JRamji, 6 Bom. H. C. (O. C. J.) 4. 

(x) Ranguhai v. Bhaqhtrth%bai. 2 Bom. at p. 879. 

(i/) Lakshmappa v. Uamappa, l'2 Bom. H. C. 364 ; Somasekhara v, Bubhadra^ 
maji, 6 Bom. 524. 

(t) Kaehibai v. Tatia, 7 Bom. 221. (a) Yf, ^ B. 909, 912, 1040, 
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1889 the same Court, in a Full Bench decision, decided 
that the adoption of an only son was absolutely invalid. 

They held that the Full Bench had already decided in the 
Linghait case that under Hindu law a gift of an only son 
in adoption was invalid, and could not be made good by 
the doctrine of Factum valet {h). This of course finally 
closes the discussion in Bombay. 

6 137. In Bengal the authorities are nearly all opposed Benifai : only 

1 i.-i. ni T.* 1 o* son may not 

to the validity of the adoption oi an only son. oir beadopfed. 
F. MacNaghten and Mr. Sutherland both declare unhesi- 
tatingly against it (c), and the younger MacNaghten 
cites numerous futwalis in accordance with that view, the 
only exception being where the adoption was of the dwija- 
muffhyayana character (d). 'I’he decisions are to the same 
effect. 

§ 138. In the case of Shumshere Mull v. DilraJ Kon wur (e ) , 
the plaintiff rested his case on an adoption which was void 
as being made by a widow without her husband^s authority. 

The Sudder Court, however, with reference to the claims 
of other parties, one of whom, named Tej Mull, was an only 
son who had been taken in adoption, asked the pandits 
whether such an adoption was valid. They replied that the 
validity of the adoption of Tej Mull, and his right to the 
estate, depended upon whether he had been delivered to, 
and accepted by, the adopting parent on the condition that 
he should belong as a son to both. If not so delivered, the 
adoption would be illegal, and carry with it no title to the 
estate. No decision upon the point was required, or given. 

In a later case, the plaintiff, who was an only son, claimed 
as adopted. His adoption was declared illegal on this 
ground, and his suit was dismissed. This decision was con- 
firmed on review. After the case had been submitted to a 
new pandit, he gave an equally unqualified opinion with his 


(b) Waman Haghupati v. Krishvaji, 14 Bom (F. B ) 249. 

(c) F. MacN. 128, 147, 150; Suth. Syn. 665. « ^ . 

(d) 2 W. M^oN. 178, 179, 192, 195, (e) 2 8. D. 189 (216). 
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predecessor. One of the Judges thought that the adoption, 
though improper, was not invalid; but two other Judges 
disagreed with him, and the former decision was con- 
firmed (/). The same decision was given in another case, 
where the defendant in possession was an only son, whose 
title rested on the validity of his adoption. The pandits 
pronounced that the fact of his being an only son was 
suflScient to invalidate the adoption, as such a person was 
forbidden to be adopted ; and the violation of this law was 
a criminal act on the part of both giver and receiver. It 
was then alleged that he had been given as dwyamushya- 
yana. But it appeared that he had been given by his mother 
after his father^s death, and the pandits said that a widow 
could not give away her son in this manner without express 
authority from her husband, which she had not received. 
He was, therefore, turned out of possession by the Court {g ) . 
On the other hand, in a case in the Bengal Supreme Court, 
the Court said : The adoption of an only son is no doubt 

blameable by Hindu law, but when done it is valid.^^ They 
went on, however, to say that rather than treat it as invalid 
they would assume an agreement between the natural and 
adoptive father that the boy was to be the son of both, 
which, of course, got over the difficulty (/(-). Finally, the 
point came before the Bengal High Court in 1868, when 
the title of the plaintifP rested on the validity of his adop- 
tion, he being an only son. The Madras case and others 
were cited, but it was held by the Court that the adoption 
was absolutely invalid. Hitter, J. said, One of the essen- 
tial requisites of a valid adoption is that the gift should be 
made by a competent person, and the Hindu law distinctly 
says that the father of an only son has no such absolute 
dominion over that son as to make him the subject of a sale 


(/) Nundi^m v. Kaahee Pande, 8 8. D. 282 (810) S. 0. 1 Mor. 17 ; 4 8. D, 
70 (89). This oflse is erroneously cited by Scotland, 0. J., as an ituthorify the 
other way in Chinna Qaundan v. KumarOy 1 Mad. H. 0. 57. 
ig) Vebee Dial v. Hur Hor Singhs 4 8. D. 820 (407) 

{h) Jnymony v. Sihosoondryf FuUon, 75. In one case in Bengal an adoption 
wtiB held valid where it was admitted toat the boy at the time of his adoption 
was an only son, his elder brother having predeceased. No discussion on the 
point is recorded in the report. 3/t. Dullaoh v. Ifanv, 5 8, D. 50 (61). 
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or gift (D. M. iv. 5). Such a gift, therefore, would be as 
much invalid as a gift made by the mother of a child, with- 
out the consent of the father. It is to be borne in mind 
that the prohibition in question is applicable to the giver 
as well as to the receiver, and both parties are threatened 
with the offence of ^ extinction of lineage’ in case of viola- 
tion. Now the perpetuation of lineage is the chief object 
of adoption under the Hindu law, and if the adoptive father 
incurs the offence of ^ extinction of lineage,’ by adopting 
a child who is the only son of his father, the object of the 
adoption necessarily fails” (i). In 1878 the whole subject 
was again elaborately discussed by the High Court of 
Bengal, and it was decided that according to the law of 
that province the adoption of an only son was illegal, and 
that the prohibition applied to Sudras as well as to the 
higher classes (fe). It may therefore be taken that on this 
point the law of Bengal differs from that of Madras. 

§ 139. Two persons cannot adopt the same boy, even if 
the persons adopting are brothers. It is, however, sug- 
gested by the author of the Dattaka Mimamsa that two 
brothers may jointly adopt the son of a third brother, 
so that he may be the dwyamushyayana, or son of both. 
Mr. W. MacNaghten expresses a strong opinion against 
the legality oi such a proceeding (Z). 

§ 14Q. Fourth, the ceremonies necessary to an adoption 
are stated by Vasishtha as follows ; A person being about 
to adopt a son, should take an unremote kinsman, or the 
near relation of a kinsman, having convened his kindred. 


(i) Upendra Lai v. Rani Prasanna Mayiy 1 B. R. (A. C. J.) 221 ; S. C. 10 
Su,th. 847, Sub nomine^ Opendur Lall v. Promo Moyee; approved, Janolcee 
V. Oopaulf 2 Cal. 865, aud by Bombay H. Ct., BhasJcar Trimbak v. JUahadeu 
Ramji, 6 Bom. H, C. (O. C. J.) 4. See obiter dictum of Jud. Committee, 
Nilmadhub v. Bishumber, 18 M. I. A. 100. S.C. 12 Suth. (P. C.) 29; S. C. 8 
B.Xi. R. (P. G.) 27. In a later cose a man had three sons, one of w^m died 
leaving a widow, who had adopted to her deceased husband. The High Court 
held that under these circumstances there was no objection to the adoption ot 
the two surviving sons. Manik Chand v. Jagat Sattani, 17 Cal. 618, 636. 

(fc) Manick Chunder v. Bhuggohuttyf 3 Cal. 443. 

(0 Dattaka Mimamsa, i. § 80, ii. § 40 — 47 ; 1 MacN.. 77* 
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and announced hia intention to the king, and having offered 
a burnt offering, with recitation of the holy words in the 
middle of liia dwelling^^ (in). A fuller ritual, which, however, 
is merely an enlargement of the above, is given by (^aunaka 
and Baudliayana, in passages which are referred to by 
writers as the leading authorities upon the subject (n) . In 
these much stress is laid upon the giving and receiving of 
the boy. Upon this Baudliayana says, Then having per- 
formed the ceremonies beginning with drawing the lines on 
the altar, and ending with the placing of the water vessels, 
he should go to the giver of the child, and ask him, saying, 
Give me thy son. The other answers, I give him. He 
receives him with these words, I take thee for the fulfilment 
of m}^ religions duties. I take thee to continue the line of 
my ancestors” (o). The expression ^ king’ in these texts 
has been explained by commentators to signify the chief of 
the town, or village. They seem, however, agreed that the 
notice enjoined, and the invitation of kinsmen are no legal 
essentials to the validity of the adoption, being merely 
intended to give greater publicity to the act, and to obviate 
litigation and doubt regarding the succession” (p). 

§ 141. The giving and receiving are absolutely neces- 
sary ; they are the operative part of the ceremony, being 
that part of it which transfers the boy from one family into 
another {q). According to some authorities nothing else 
i^so essential, that the want of it will absolutely invalidate 
an adoption. Even the datta hoiuain^ or oblation to fire, 
though a most important part of the rite in the case of the 
three higher classes, has been held to be a mere matter of 
unessential ceremonial (r). On this point, however, there 

(m) Mitnksham, i. 11, § 13. 

in) V. May., iv. 5, § 8, 36 — 42 ; Dattaka Mimamsa, v. § 2, 42 ; Dattaka 
Cliandrika, ii. See, too, 2 Stra. H. L. 218; Steele, 46. 

(o) Haudhayana, ii. § 7 — 9 ; Journ. As. Soc. Bengal, 1866, art. Caunalca 
Bmriti. * 

ip) Suth. Syn. 667, 673; 1 N. 0. 117 ; as to assent of Government, ante, § 
122 . 

(g) Mahashoya Shosinath v. Srimati Krishna, 7 I. A. 250, S. 0., 6 Cal. 
881 ; Rmiganayalcamma r. Alwar Betti, 13 Mad. 214. 

(r) Veerapermall ▼. Narrain Pillay, 1 N. O. 91, 117 ; 1 Stra. H. L. 95; 8 
Dig. 244, 248 ; Bingamma v. Venkatacharlu, 4 M. H. C. 165 ; per cur, Bootrogun 
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is a conflict of authority. The Dattaka Mimamsa, after 
reciting the ritual prescribed by Vasishtha and ^^unaka, 
both of which include the oblation to fire, says, Therefore 
the filial relation of those five sons proceeds from adoption 
only with observance of the forms of either Vasishtha or 
Caunaka ; not otherwise^^ (s). And he winds up the chapter 
on the mode of adoption by saying, It is, therefore, 
established that the filial relation of adopted sons is occasion- 
ed only by the (proper) ceremonies. Of gift, acceptance, a 
burnt sacrament, and so forth, should either be wanting, 
the filial relation even fails^^ (/.) . So the Dattaka Chandrika, 
after giving the ritual of Baudhayana for the followers of the 
Taittiri Veda, which also includes thedatia homavij says, In 
case no form, as propounded, should bo observed, it will be 
declared that -the adopted son is entitled to assets siifiBcient 
for his marriage (7t). A Madras Pandit says, datta homam 
is essential to Brahmans, but not to the other classes ; and 
his opinion is stated to bo correct by Mr. Colebrooke and 
Mr. Ellis (v). So Mr. Steele says, Sudras cannot perform 
any ceremonies requiring Muntras from the Vedas {w). 

Judging from these passages, it would certainly seem that 
the sacrifice to fire was essential to those classes for Avhom 
it was prescribed, and probable that it was not prescribed 
for the Sudras. 

§ 142. After a good deal of conflict of decisions, it appears No religious 
to be now settled that for Sudras, at all events, no religiotfs ^ 

ceremony is necessary ; whether this applies to the superior 
classes seems to be still unsettled. In 1834 the Judicial 
Committee said, "Although neither written acknowledg- 
ments, nor the performance of any religious ceremonials, 
are essential to the validity of adoptions, such acknowledg- 
ments are usually given, and such ceremonies observed, and 
notices given of the times when adoptions are to take place, 

V. Sahitra, 2 Kn. 290; 2 W. MacN. 199 ; 1 Gib. 93. See the native aiithoritiea 
cited, Jolly, § 159. 

(s) Dattaka Mimamaa, v. 50. (t) Dattaka Mimanisa, v. 56. 

(u) Dat^ka Chandrika, ii. 16, 17, vi. 3 ; 2 W. MacN., 198 

(v) 2 Stra. H. h. 87—89. {w) Steele, 40. 
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in all families of distinction, as those of Zemindars or opulent 
Brahmans ; so that wherever these have been omitted, it 
behoves the Court to regard with extreme suspicion the 
proof offered in support of an adoption {x). It appears 
from the report of the case in Bengal that the parties were 
Brahmans. It was admitted that no religious ceremonies 
were performed. But both in the Sudder Court and in the 
Privy Council their absence was treated as merely a matter 
of evidence, and not as in itself invalidating the adoption. 
As a matter of fact both Courts found that the adoption had 
not taken place. In a much later case before the Privy 
Council, where a Sudra adoption was concerned, the High 
Court of Bengal had treated it as an open question whether 
or not a Sudra could be adopted without the performance 
of religious ceremonies, fiz., the offering of burnt sacrifice 
and the like. On appeal, the Judicial Committee said, In 
the case of Streemutty JoymoneeY, Streemiitty Sibosoonderee 
(Fult. 75), it was held by the Supreme Court in Calcutta 
that amongst Sudras no religious ceremony, except in the 
case of marriage, is necessary (y). In the view taken of 
the case by their Lordships the point did not arise, and was 
not decided. The next time the point arose in Bengal 
Case of Sudras. between Sudras the High Court decided, on the authority 

of a passage in the Dattaka Nirnaya, cited in the Vayavastha 
Darpana, that the performance of the datta homam was 
essential to an adoption even amongst Sudras, and as no 
such ceremony had been performed in the particular case, 
held the adoption invalid (z). In a later case, however, 
which was also between Sudras, the Court professed to 
treat this decision as having gone upon the special facts, 
which it certainly had not done ; and drew a further distinc- 
tion between the two cases, on the ground that in the 


(x) Sontroqun v. Sahitra, 2 Kn. 287, 290 ; 8. C iu the Sudder Adawlufc, Sub 
nomine^ Sdbitreea v. Sutur GhuHf 2 S. Ih 21 (26). i ^ 

iv) Sreenarain Mitfer v. Sreemutty Kishen^ 11 B. L. B. (P. C.) 1/1, 187 ; 
8. 0. 19 Suth. 133 ; S. C. 1. A. Sup. Vol. 149 : in the High Court, 2 B. L. E. 
(A. C. J.) 279 ; S. C. 11 Suth. 196. 

(z) Bhairahiiath. v. Maheschandraf 4 B. Tj. E. (A. C. J.) 162 ; B. C. 13 Suth. 
168 cited and approved, Sayamalal v. Saudaminiy 5 B. L. E. 866. 
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present case, the adopted son is a brother’s son, a member 
of the same family, in regard to whom the mere giving and 
taking may be sufficient to give validity to the adoption” (a). 
Finally, the express point was referred to a Full Bench. 
It was then found that the passage in the Dattaka Nirnaya, 
which had formerly been relied upon as showing that a 
Sudra should adopt with the datta homam, proved exactly 
the opposite ; an essential part of the passage having been 
omitted. The Court accordingly answered the question put 
by saying, Amongst Sudras in Bengal no ceremonies are 
necessary in addition to the giving and taking of the child 
in adoption” (/>). 

§ 143. Whether the same rule holds good in the three 
superior classes is, of course, a differeut question. In 
Madras, it lias been expressly decided that even among 
Brahmans the datta homam, or any other religious Cere- 
mony, is unnecessary (r). The same rule is certainly 
implied in the case in Knapp., cited in the last section, 
though not decided, and the opinion of Jagannatha is to the 
same effect (d). The ruling in the Madras case was affirmed 
in a later decision where the parties were Kshatrias (e). 
In a still later case, where the parties were Brahmans, 
the same Court doubted the authority of the ruling; 
but affirmed the adoption on the ground that the datta 
homara had in fact been performed, though at an interval 
of five years after the giving and receiving (/). In that 
case it would appear that the giving and receiving had 
been made with reference to a formal adoption to take place 
afterwards. This adoption, when it took place, was duly 


(a) Nittianand v, Kishna Dyal, 7 B. L. R. 1 ; S. C. 15 Suth. 300. As to the 
last point suggested, see antCy § 129. 

(b) Behari Lai v. Indramani, 13 B. L. R.401 ; S. C. 21 Suth. 285 aJH. in P. C. 
8uh nomine^ Indromoni v. Behari Lall, 7 I. A. 24 ; S. C. 5 C«l. 770, acc, Bya- 
moyee v. BashehareOy 8. D. of 1862, 1001 ; Perkash Chunder v. Dhunmnnneey 
S. D, of 1853, 96; Alwar v. Ramasaniy, 2 Mad. Dec. 67; Thangathanni v. 
Bamu Mvdaliy 5 Mad. 358. 

(c) Singamnia v. Venkatacharluy 4 Mad. H. C. 165 ; 1 Stra. H. L. 96 ; contray 
2 Stra. B. L. 131. 

(d) 3 Dig. 244, 248. (e) Chandramala v. Muktamalay 6 Mad. 20. 

</) Venkata v. SubhadrOy 7 Mad. 648. See however the cases in § 144. 
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accompanied by the datta homani^ It may be a question 
w)i ether the decision would have been the same if the 
adoption had been completed without performing or intend- 
ing to perform the datta homam, and that ceremony had 
been appended at a later period, pro majori cauteld. In 
1884 a case arose in which a Brahman had adopted a boy 
of the same gotra as himself without the homam ceremony. 
The Court seemed to treat the case of Singamma v. Venlcata^ 
charLn as of little weight, pointing out that it was not 
argued on both sides, and that Jagannatha, who was cited, 
was no authority in Southern India. They heW that in 
this case the adoption was good, because both parties were 
of the same gotm, relying upon the authority of Mr. Ellis 
in 2 Strange's Hindu Law, p. 155 (g) . Both in this case and 
in the later one of Itanganayahimma v. Alwar Setti {h) the 
Judges relied on the dictum of the Judicial Committee in 
Mahaslioya Shosiiiath v. Srimati Krishna (i), where their 
Lordships say, All that has been decided is that amongst 
Sudras no ceremonies are necessary in addition to the 
giving and taking of tlie child in adoption. The mode of 
giving and taking a child in adoption continues to stand 
as Hindu law and usage, and it is perfectly clear that 
amongst the twice-born classes there could be no such 
adoption by deed, because certain religious ceremonies, 
the datta homam in particular, are in their case requisite.’^ 
So the pandits in two Bengal cases seem to have laid down 
that the datta homam was essential in the case of an adop- 
tion among the three superior classes {Ic), and the same 
statement was made very recently by Mr. Justice Mitter (/). 
It seems also to have been assumed that this was the 
general rule in a Bombay case. There it had been omitted 
in the case of an adoption of a brother’s sou. The pandits 
held the adoption nevertheless valid under a special text of 

(r?) Govindayyar v, Dorasami, 11 Mad. 5. 

(h) 13 Mad. 214, 219. (i) 7 T. A. 250, p. (256). 

(/c) Alank Manjariv. Fakir ChandyS S. D. 356 (418) ; Bullubakant v. Kishen- 
prea, 6 S. D. 219 (270). 

(1) Luchmun v. Mohuuy 16 Suth, 1/9 j see, too, Thakoor Oomrao v, Thakoo- 
raneey N. W. P., H. 0. 1868, 103. 
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Yama. It is not expressly required that burnt sacrifice 
and other ceremonies should be performed on adopting the 
son of a daughter, or of a brother, for it is accomplished in 
those cases by word of mouth alone’’ (w). In] Allahabad, 
where a similar case arose among Dakhani Brahmans, the 
inclination of some of the members of the Court seems to 
have been to hold that no religious ceremonies were neces- 
sary. The decision, however, was limited to holding that 
when the boy was the son of a daughter or of a brother, a 
gift and acceptance was suiBBcient (n). 

So far as it is possible to reconcile these conflicting 
decisions, they seem to point to the conclusion that, among 
the twice-born classes, the datta liomam is necessary, unless 
the adopted boy is of the same gotra as his adopter, or 
unless a usage to the contrary can be established. In 
Madras there is also high authority for limiting the appli- 
cation of the rule to Brahmans. 

§ 144. In any case it is quite clear that if the omission intentional 

• • 

of the ceremonies has been intentional, with a view to leav- 
ing the adoption absolutely unfinished ; or, if from death, 
or any other cause, a ceremony which had been intended 
has not been carried out, no change of condition will take 
place, even though the ceremonies which have been omit- 
ted might lawfully have been left out. Because the mutual 
assent, which is necessary to a valid and completed adop- 
tion, has never taken place (o). And even in cases where 
giving and receiving are sufiicient, there must be an actual 
giving and receiving. A mere symbolical transfer by the 
exchange of deeds would not be sufficient 

(m) Huehut Rao v. Govivdrao, 2 Bor. 75, 87 [83] ; Steele, 45. This is in accord- 
ance with ninny authorities cited by Dr. .tolly, § 159. See W. & B. 923, 1083. 

In Ravji Vinayalcrov v. Lahshmihai^ 11 Bom. 381, (393), the Court while not 
deoidin&f the point, expressed a strong opinion that the datta homain was essen- 
tial among Brahmans. 

(n) Ayma Ram v. Madho RaOj 6 All. 270. 

(o) 2 W. MncN. 197 ; Isserchunder v. liasbehareey S. D. of 1852, 1001 ; Banee 
Pershad v. Moonshee Syud, 25 Suth. 192. 

(p) SveenaTain Mitter v. Sreemutty Kishen^ 2 B. D. R. (A. C. J.) 279 ; S. C. 

11 Suth. 196 : Mahashoya Bhosinath v. Brimati Krishna, 7 I. A. 260 ; S. C. 6 
Cal. 881. 
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In the Punjab and among the Jains, no ceremonial what- 
ever is required, the transaction being purely a matter of 
civil contract (j). Among the Moodelliars of Northern 
Ceylon the only ceremonial appears to be the drinking of 
saffron water by the adopting person (r). 

§ 144A. In many of the cases previously discussed, 
where it is necessary to admit that an adoption has been 
made in violation of a rule laid down by ancient authori- 
ties, an attempt has been made to support the adoption on 
the principle of Factum valet quod fieri non debuit. The 
existence of this rule in other districts than that of Bengal 
has been expressly affirmed by the Privy Council (a). The 
limits within which the rule can be applied have been 
much discussed in several cases in Bombay and in Allaha- 
bad. In the former Presidency it has been said of this 
rule That its proper application must be limited to cases 
in which there is neither want of authority to give nor to 
accept, nor imperative interdiction of adoption. In cases 
in which the Shastra is merely directory and not manda- 
tory, or only indicates particular persons as more eligible 
for adoption than others, the maxim may be usefully and 
properly applied, if the moral precept or recommended 
preference be disregarded^^ (^). 

In an Allahabad case (n) where all the previous deci- 
sions were reviewed by Mahmood, J., he said, In the case 
of adoption there are, of course, questions of formalities, 
ceremonies, preference, in the matter of selection, and 
other points which amount to moral and religious sugges- 
tions. Such matters, speaking generally, are dealt with 
in the texts in a directory manner, relating to what I may 
perhaps call the modus operandi of adoption. To such 

(g) Punjab Cuetomf, 82. Punjab Customary Law, III, 82. Lakmi Chand 
V. Uatto Bait 8 All. 819. 

(r) ^JTiesawaleme, ii. 

(«) Uma Deyi v. Qokoolanundt 6 I. A., p. 63. S. C. 3 Cal. p. 601. 

(t) Lakshmappav. Ramaua, 12 Bom. H. Ct., p. 398, approved and followed ; 
pel- curiamt 8 Bom. 293 ; 10 Bom., p. 86. 

(tt) Oanga Bahai v. Lekhraj Singhf 9 All. 263, pp. 296, 297. 
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matters, i^hioh do not affect the essence of the adoption, 
the doctrine of factum valet would undoubtedly apply upon 
general grounds of justice, equity -and good conscience, 
and irrespective of the authority of any text in the Hindu 
law itself. There may, indeed be codes where the express 
letter of the texts renders that which in other systems be 
regarded as a matter of form, a matter of imperative 
mandate or prohibition affecting the very essence of the 
transaction.^^ Adoption under the Hindu law being in the 
nature of gift, three main matters constitute its elements 
apart from questions of form. The capacity to give, the 
capacity to take ; and the capacity to be the subject of 
adoption, seems to me to be matters essential to the validity 
of the transaction, and, as such, beyond the province of the 
doctrine of factum valet, 

§ 144B. In accordance with these rules, the principle of Application 
factum valet has been held to be ineffectual where the son 
was given or received by a mother who was destitute of 
the necessary authority (t’), or where the boy taken in 
adoption was one whose mother could not have been 
married by the adopting father {w ) . It has been held to be 
effectual where a preferential relation has been passed over 
in favour of the son of a stranger {x)y or where the limit of 
age fixed by the Dattaka Mimamsa has been exceeded (y). 

On the other hand the above principles give no help in a 
case were it is possible to hold different views on the 
question, whether a particular direction is, or is not so 
imperative as to be of the essence of an adoption. For 
instance, not only different Courts, but the same Court 
at different times, have disagreed as to the applicability of 
the doctrine oi factum valet in cases of the adoption of an 
only son ( 2 ;), or of a member of the superior classes, where 


Bangahai v. Bhagirthihait 2 Bom. 877 ; Narayan Bahaji v. Nana Manohar, 
Bom. H. 0., A. C 153. 

(ic) Qopal Narhar v. Hanmant Ganeshf 8 Bom. 278. 

{x) XJma D&yi v. Qokoolanund, 5 1. A. 40 ; S. 0. 8 Cal. 587. 

(1/) Qanqa Sahai v. Lekhraj Stngh, 9 All. 264. (te) Ante §§ 181—188. 
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the prescribed religious ceremonies were omitted (a). Of 
course completely different considerations arise where a 
direct prohibition has been worn away by conflicting usage. 
Probably no Court except one governed by the authority 
of the Mayukha^ and of the practices recognized by it, 
would give effect to the adoption of a married Brahman (6). 


Freiumi>tioii as 
to adoption. 


Writing. 


§ 145. Fifth, the evidence op an adoption. — ^There is no 
particular evidence required to prove an adoption. Those 
who rely on it must establish it like any other fact, whether 
they are plaintiffs, or defendants (c). In one respect they 
are in a favourable position ; that is in consequence of the 
peculiar religious views of Hindus. The probability is that 
a sonless Hindu will contemplate adoption ; and this proba- 
bility is increased if he is advanced in years, or sickly ; if 
he has property to leave behind, as regards which he would 
naturally wish for a lineal successor ; and still more if, from 
family dissensions, the person who would otherwise be his 
successor is a person whom he would not be likely to desire. 
In countries governed by the Mitakshara law the further 
circumstance would arise that his widow, supposing him to 
leave one, would be dependent for her maintenance on a 
collateral, perhaps a distant, member of the family. If, 
therefore, he was on affectionate terms with her, he would 
naturally wish to leave her in the more advantageous posi- 
tion of mother and guardian of an adopted son (d). Simi- 
larly, an opposite state of things, such as the youth of the 
adopting father, the probability of his having issue by his 
wife, or the like, would render the fact of the adoption 
unlikely (e). No writing is necessary ; though, of course. 


DharmDagu v. Ramlcrishna Chimnaji, 10 Bom. 80. 

anfl. V Sundari, 8 B. L. B. (A. C. J.) 146; 8.0.11 

KnshiOy 24 Sutb. 107. 

ivr 1 249; HW/itin v. Muthoranath, 4 M. 1. A. 414; 8. 0. 7 Suth. 

f reversed ooncuvreiit decisions of the Lower Ooiii'te, 
ft ?! f Soondur Koomaree v. Qudadhur, 7 M. 1. A. 64 

M “s'c Vanfh ^“horo, 8 1. A. 177 1 8. 0. 1 

finn S '*? * r® presumption in favour of adop- 

Ra-mdroNarain v. Sorodo, 15 Snth. 648. Harman ChiUl 

Smn V. JCoomar Ounsheam, 2 Kn., p. 220. vnitw 

(e) Aft. Sabitreea v, Sutur Qhun, 2 8. D. 21 (26 ) ; affirmed, 2 Kn. 287. 
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in case of a large property, or of a person of High position, 
the absence of a writing would be a circumstance which 
would call for strict scrutiny, and for strong evidence of the 
actual fact (/). Nor is it even in all cases necessary to pro- 
duce direct evidence of the fact of the adoption ; where it 
has taken place long since, and where the adopted son has 
been treated as such by the members of the family and in 
public transactions, every presumption will be made that 
every circumstance has taken place which is necessary to 
account for such a state of things as is proved, or admitted, 
to exist (gf). 

§ 146, It has been held that a decision in favour of an 
adoption, in a suit in which it was in dispute, is primd facie 
evidence of the fact of the adoption, even as against persons 
who were no parties to the suit {h). It has even been held 
that a valid regular judgment of a competent Court upon 
the status of an alleged adopted son is a judgment in rem, 
which is binding and conclusive as against the whole world, 
unless iraud, or collusion, can be made out ; and that a sum- 
mary adjudication of the same nature, though not conclusive, 
is primd facie evidence of the facts adjudicated upon, suffi- 
cient to throw the burthen of disproving the same upon the 
opposite party {%), But this doctrine is now over-ruled. 
The binding character of judgments of the Courts of India 
upon questions of personal status was exhaustively examined 
by Mr. Justice Holloway in a Madras case, where a decree 
upon a question of division was relied upon as a judgment 
in rem (k), and later in a Bengal case, where the point 
decided in 3 Suth. 14, was referred to a Full Bench. It 
had been held upon the authority of that decision, where a 

(/) 2 Kn. 290 : Ondy Kadaron v. Aroonachellaf Mad. Deo. of 1867, p. 68. 

ig) Perkash Chunder v. Dhunmonneet S.D. of 1868, 96* ; Nittianand v. Kriehna 
Dyalf 7 B. L. B. 1 ; 8. 0. 16 Suth. 800 ; Rajendro Nath v. Jogendro Naih^ 14 
M. 1. A. 67 ; 8. 0, 16 Suth. (P. C.)41 ; Hur Byaly. Roy KnshtOt 24 Suth. 107 ; 
8aho Bewa v. Nuboghun, 11 Suth. 880 ; 8. 0. 2 B. L. B. Appx. 61. 

(H) Seetaram v. Juggohundoo^ 2 Suth. 168. 

(i) Kistomonee v. Coll, of Moorshedabadf 8. D. of 1869, 660; Rajkristo v. 
KishoreOi 8 Suth. 14. 

{k) Yarakalamnia v. Andkala^ 2 Mad. H. 0. 276. See also Qopalayyan r, 
Ragiwpati Aiyyan^ 8 Mad. H. C. 217. 
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reversioner had brought a suit against a widow as heiress#, 
to set aside alienations by her^ and to establish his title as, 
reversioner, and the Court had found that her husband had^ 
been adopted, and therefore that the plaintiff was next heir, 
that this finding was conclusive against a person who was 
no party to that suit, and who denied the adoption* Pea- 
cock, 0. J., after referring to Mr. Justice Holloway^ a judg- 
ment, said, I concur with him entirely in the conclusion 
at which he arrived ; viz., that a decision by a competent 
Court that a Hindu family was joint and undivided, or upon 
a question of legitimacy, adoption, partibility of property, 
rule of descent in a particular family, or upon any other 
question of the same nature in a suit inter partes, or, more 
properly speaking, in an action in personam, is not a judg- 
ment in rem or binding upon strangers, or, in other words, 
upon persons who were neither parties to the suit nor 
privies. I would go further, and say that a decree in such 
a case is not, and ought not to be, admissible at all as evi- 
dence against strangers^^ {1). 

But though the decree itself might neither be conclusive, 
nor admissible, as evidence, the proceeding in which the 
decree took place might be very important. For instance, 
when the fact of any adoption at all having taken place 
was in dispute, it would be most important to show that 
the alleged adopted son had put forward his title as owner 
of, or interested in, the property, by preferring or defend- 
ing suits, or proceedings in the revenue or Magisterial 
Courts, relating to the property ; just as his failing to do 
so would be important the other way. Again if those who 
now denied his title were shown to have been cognisant 
of, or to have joined him in, such transactions, the evidence 
would be still stronger in his favour. 


(l) Kanhya v. Radha Churn, 7 Qnih. 838; S. 0. B. L. R. Sup. Vol. 662 • 
followed m Jogmdro Deb v. Fumn^o, U M. I. A. 867 j S. C. 11 B. L. R. 2445 

S r asntWP \ £”*7"“ ^7“^ of Shivagunaa, 9 M. 1. A. 689 1 

Q 1 rui 'iiek > Jvfmoona Daseya v. Bamaeoonderai, 8 1. A. 72, S. 
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§147. Lapse pf time may operate in two ways. Firsts Lapse 
as strengthening the probability of an adoption. Secondly, 
as barring any attempt to set it aside. In the first case it 
goes to show that the adoption was valid ; in the second 
case, it prevents the results which would follow from hold- 
ing that it was invalid. 

First y it is evident that where a length of time has as evidence, 
elapsed since an alleged adoption, and that adoption has 
been treated by the family, and by the society in which the 
family moves, as a valid and subsisting one, this is in itself 
strong evidence of the opinion of those acquainted with the 
facts that everything had taken place necessary to a valid 
adoption. It is like that repute which is always so much 
relied on in cases of disputed marriage, or legitimacy (m) . 

But it is evident that the force of the testimony lies in 
repute prevailing through a long period of time, not 
upon the time itself. If, therefore, it appears that the 
adoption was kept a secret, or that being asserted on one 
side it was simply ignored on the other, and that no action 
was ever taken upon it, nor any course of treatment pursued 
in respect to the alleged adopted son, different from that 
which would have prevailed if no adoption had been set up, 
then there is no repute, and the longer the time during 
which such a state of things lasts the greater is the evi- 
dence against the adoption. 

Secondly y such repute can have no effect whatever when Where adoption 
the admitted facts show that there has been no valid adop- 
tion; e.gf., in the case of the adoption of a sister^s son by a 
Brahman, or of a son by a man who had one lining. But 
there might be facts, or a course of dealing which, though 
they could not render the adoption valid, would prevent 
certain persons from disputing it. A bar of this sort would 
arise in two ways : 1, by way of estoppel; 2, by way of 
the Statute of Limitations. 

(tn) Rajendro Nath v. Jojendro Nath^ 14 M. I. A. 67 ; 8. 0. 15 Suth. (P. C.), 

41 ; S. 0. 7 B. L. E. 216 { Anandrav Siva^i v. Qaneeh Eshvantf 7 Bom, H. C« 

Appx. 88. 
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aoqui- § 148. FiEST. — A merely passive acquiescence by one 
person in an infringement of his rights by another person, 
or in an assertion of an adverse right by another person, 
will not prevent the former from afterwards maintaining 
his own strictly legal right in a Court of law, provided he 
does so within the period of limitation fixed by the law. 
The reason is that the law gives him a specified period 
during which he may, if he choose, submit with impunity 
to an encroachment on his rights, and there is nothing 
inequitable in his availing himself of this period. But it is 
different if his acquiescence amounts to an active consent 
to conduct on the part of another of which he might justly 
complain. If by his own behaviour he encourages another 
to believe that he has not the right which he really pos- 
sesses, or that he has waived that right ; or if by repre- 
sentations, or acts, he induces another to enter upon a 
course which he would not otherwise have entered on, or 
leads him to believe that he may enter on that course with 
safety, then he will not afterwards be allowed to assert any 
rights which are inconsistent with, or infringed upon by, 
that new state of things which he himself has been in- 
fluential in bringing about. And this is equally so whether 
the right he is asserting is a legal, or an equitable, right. 
For it would be unjust that after he had by his own conduct 
induced another to alter his position, he should afterwards 
be allowed to complain of the very thing which he had 
himself brought about (n) . This doctrine has been applied 
in India to cases of invalid adoption. In one, the adoption, 
being that of a sister^s son by a Brahman, was held to be 
absolutely invalid. In another, in Western India, being 
the case of a Brahman adopted after upanayana and mar- 
riage, the Court declined to decide the question of invali- 
dity. In both cases they were of opinion that the objecting 


(n) Rama Rauy. Raja Hati,2Mad. H. C. 114; Peddamuthulat'u v.N. Timma 
Reddy y ih, 270 ; Raian v. Basuva Chetti, ih. 428, wbeire the English oases are 
examined, and the distinotion between legal and equitable rights and the mode 
in which they are barred, is pointed out; Taruck Chunder v. Huro Sunkufy 22 
Buth. 267. Indian Evidence Act, 2 115. 
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party was estopped from disputing the adoption, since he 
had himself not only acquiesced in it, but in one case had 
encouraged it, and concurred in it, at the time it took place ; 
and in another had, by treating the adopted son as a mem- 
ber of the family, induced him to abandon the right in his 
natural family which he might otherwise have claimed (o) . 

In a later case, however, the High Court of Madras, while 
admitting the general principle, limited its application to 
instances where one party had knowingly and intentionally 
produced upon the mind of the other a false belief as to 
some definite fact. Where all parties erroneously believed 
a particular adoption to be valid, no estoppel arose which 
would prevent a person claiming under the adopter from 
impugning its validity {p ) . The application of this doctrine 
when so limited is peculiarly just in cases of adoption. 

Even if the invalidity of the adoption was such that the 
person adopted was not legally excluded from his natural 
family, he would necessarily be driven to legal proceedings 
to effect his return into it ; he might be met by the Statute 
of Limitations, and so completely defeated ; or might find 
that from change of circumstances his position, when 
restored to his natural family, was very different from 
what it would have been if he had never left it {q). It 
must, however, be remembered that estoppel is purely 
personal, and that it cannot affect any one who claims by 
an independent title, and who is not bound by the acts of 
the person estopped (r) . 

§ 149. Secondly. — The Statute of Limitations will also statute of Limi- 

tatiouB : 


(o) Qopalayyan v. Raghupatiayyan, 7 Mad. H. 0. 260 ; Sadashiv v. Hari 
MoreahvaTf 1 1 Bom. H. 0. 190; Ravji Venayakrav v. Lakshmihai, 11 Bom. 881, 
896 ; Pillari 8etti v. Rama Lakshmama^ M!ad. Dec. of 1860, 92 ; Appuaiyan y. 
Rama Subhaiyan^ Mad. Deo. of 1860, 54. See Sukhhaat v. Quman^ 2 All. 8^ ; 
where it is not clear whether the Court meant to lay down that a valid adop- 
tion once made could not be cancelled, or that a person, who had once deliber- 
ately made au adoption, was estopped from asserting that it was originally 
invalid. 

ip) Vishnu V. Krishnan, 7 Mad. 8- 

(q) See per cur., Rajendro Nath v. Jojendro Nath. 14 M. I. A. 77; S. C. 16 
Suth. (P. C.) 41 ; 8. 0. 7 B. L. H. 216. 

(r) Lala Parbhu Lai v. Mylne, 14 Cal. 401. 
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be a bar in some cases to an attempt to set aside a disputed 
adoption ; that is, it will bar a suit to recover property held 
under colour of an adoption. The important question here 
will be, from what time does the statute run ? The answer 
will be, from the time the party seeking to set it aside is in- 
juriously affected by it. Where a person would be entitled 
to immediate possession, but for the intervention of one 
claiming as adopted son, of course the statute must run at 
the very latest from the time at which the title to posses- 
sion accrues ; because from this time, at all events^ the 
possession of the adopted son must be adverse. But there 
are oases of greater diflSculty, where an adopted son is in 
possession, but the person whose rights would be affected 
by the adoption is a reversioner, who is not entitled to im- 
mediate possession. An instance of this sort is the case of 
an adoption by a widow who is in as heir to her husband. 

§ 150. On this point there was a direct conflict of autho- 
rity. In several cases previous to 1869 it was held that 
the statute ran from the time at which the adopted son was 
put in possession as such, with the cognisance of those 
whose rights would be affected by his adoption, and in such a 
public manner as to call upon them to defend their rights ( 5 ). 
The whole series of authorities, however, was reviewed 
in a case which was referred to the decision of the Full 
Bench of the High Court of Bengal. There the ancestor 
died leaving a widow, who adopted in 1824, and survived 
him till 1861. In 1866 the suit was commenced by the 
daughter's son of the ancestor, who claimed the property, 
alleging that the adoption was invalid. It was admitted 
that the adopted son and his son, the then defendant, had 
been in possession by virtue of the adoption since 1824. The 
plaintiff^s suit was dismissed as barred by limitation. But 
this decision was reversed by the Full Bench, who held 
that the statute did not begin to run till the death of the 


(s) Bhyruh Ghunderv. Kalee Kishumr^ S. D. of 1850, 869, followed in various 
other cases which were examined in the one next cited. 



Piru. 140 % 150.] STATUTE OF LIMITATION. 


177 


widow (^). That decision was given under the Limitation 
Act XIV of 1859. Act IX of 1871, Sched. II, contained the 
following provision Art. 129 : To establish or set aside an 
adoption — twelve years from the date of the adoption, or 
(at the option of the plaintiff) the date of the death of the 
adoptive father.^^ A suit was brought to recover property 
held adversely to the claimant by a person who had been 
admittedly adopted by the widow of the last male holder. 
Much more than 12 years had elapsed since the death of 
the husband, or since the adoption, but much less since the 
death of the widow. The adopted son had admittedly been 
placed in open adverse possession more than 12 years before 
suit and had been recognized by the plaintiffs themselves as 
legally in possession in such capacity. The plaintiffs con- 
tended that they were entitled to sue for possession within 
12 years of the death of the widow, exactly as if she had 
made an alienation to the defendant. The latter contended 
that the suit was barred under Art. 129, inasmuch as the 
plaintiff could not recover without setting aside the adoption, 
and in fact the only issue recorded was as to its validity. 
The Judicial Committee, reversing the judgment of the 
Bengal High Court, held that the suit was barred, as the 
expression to set aside an adoption” had been for many 
years applied in the ordinary language of Indian lawyers to 
proceedings which bring the validity of an alleged adoption 
under question, and applied indiscriminately to suits for pos- 
session of land and to suits of a declaratory nature. The pre- 
sent Limitation Act XV of 1877, § 118 provides a period of 
six years for a suit to obtain a declaration that an alleged 
adoption is invalid, or never in fact took place,^^ the statute 
to run from the time when the alleged adoption became 
known to the plaintiff.” Their Lordships declined to say 
whether the alteration of language in the later Act denoted 
a change of policy, or how much change of law it affected. 
They proceeded, however, to express themselves strongly 


(U Srinath Qangopadhya v. Makes Chandra, 4 B. L. R. (F. B.) 8 S. C. 12 
Suth, (F. B.) 14 Suh Nomine, Sreenath Qangooly v. Mohesh Chunder. 

. 23 
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against the probability that the same statute would apply 
two different periods of limitation for a suit declaring the 
invalidity of an adoption, and a suit to recover possession 
of land founded on such invalidity. Should the same ques- 
tion arise under the new statute, the argument that a similar 
construction is to be placed upon it will be at least a plau- 
sible one (t^). The Allahabad High Court, however, has 
recently expressed its opinion that § 118 of Act XV of 
1877 only applied to suits for a declaration of right, and 
that suits for possession of property were governed by a 
different period of limitation (r), and a similar decision 
has been still more recently given by the High Court of 
Calcutta (to). 

§ 151. It may be necessary to remark that neither the 
law of Estoppel nor the Statute of Limitations can make a 
person an adopted son if he is not one. They can secure 
him in the possession of certain rights, which would be his 
if he were adopted, by shutting the mouths of particular 
people, if they propose to deny his adoption ; or, by stop- 
ping short any suit which might be brought to eject him 
from his position as adopted. But if it becomes necessary 
for the person who alleges himself to have been adopted, to 
prefer a suit to enforce rights of which he is not in posses- 
sion, he would be compelled strictly to prove the validity 
of his adoption, as against all persons but the special 
individuals who were precluded from disputing it. 


Besets of adop. ^ 152. SiXTH. — T he Result OP ADOPTION may be stated 

generally to be, that it transfers the adopted son out of his 
natural family into the adopting family, so far as regards 
all rights of inheritance, and the duties and obligations 
connected therewith. But it does not obliterate the tie of 
blood, or the disabilities arising from it. Therefore, an 
adopted son is just iis much incapacitated from marrying 


(u) Jagadamba Chowdhrani v. Bdkhina Mohun^ 13 I. A. 84, 94,*— explaming 
Baj Bahadw v. Aehumbit Lal^ 6 I. A. 110 ; per curiam^ 11 Bom. p. 396. 

(v) Basdeo v. Oopal, 8 All. 644. 

{w) Lola Parhhu Lai v. Mylne^ 14 Cal. 401 , 
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in his natural family as if he had never left it. Nor can he 
himself adopt a person out of his natural family, whom he 
could not have adopted if he had remained in it. 

Questions of inheritance arise, first ; where there is only 
an adopted son : secondly ; where there is also legitimate 
issue of the adoptive father. Under the first head, succes- 
sion is either to the paternal line, lineally or collaterally, 
or to the maternal line. 

§ 153. Where there is only an adopted son, properly 
constituted, he is beyond all doubt entitled to inherit to 
his adoptive father, and to the father and grandfather and 
other more distant lineal ancestors, of such adoptive father, 
just as if he was his natural-born son (a?). But there has 
been considerable discussion as to whether he was entitled 
to inherit to collaterals. A reference to the table of son- 
ship (j/) will show that eight of the fourteen authorities 
referred to place the adopted son beyond the sixth in 
number. Now, all of these say that the first six sons 
inherit to the father, and to collaterals ; the last six only 
to the father. From this it is argued by those who rely on 
the eight, that he only succeeds lineally; by those who 
rely on the remaining six, that he inherits collaterally also. 
The real fact, of course, is that the two sets of authorities 
represent different historical periods of the law of adoption ; 
the former relating to a period when the adopted son had 
not obtained the full rights which he was recognized as 
possessing at a later period. The Dattaka Chandrika as 
usual tries to make all the passages harmonise by saying : 

In the same manner the doctrine of one holy saint that 
the son given is an heir to kinsmen — and that of another 
that he is not such heir — are to be reconciled by referring 
to the distinction of his being endowed with good qualities 

(») Dattaka Mimatnsa^ vi. §3,8; Dattaka Chandrika, v. § 25, iii. § 20 ; Gour- 
hulluh V. Juggenothy F. MacN. 159. Mokundo v. Bykunty 6 Cal. 289. Sir F. 
MaoNagbten was of opinion that an adopted son in Bonfral was even in a better 
position than a natural-born son, as having an indefeasible right to his father’s 
estate, which a natural-born son would not have. F. MacN. 157, 228. Bed 
qucBre f 

(v) Ante^ % 66. 
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or otherwise/^ and concludes the controversy by saying, that 
wherever a legitimate son would succeed to the estate of a 
brother or other kinsmen, the adopted son will succeed in 
the absence of such legitimate son (z). The Mitakshara 
follows Manu, who places the adopted among the first class 
of sons, and, of course, makes him a general and not merely 
a special heir, while it explains away the conflicting texts as 
being founded on the difference of good and bad qualities (a) • 
The Daya Bhaga on the other hand follows Devala, who 
has been supposed to make the adopted son only heir to his 
father, and not to collaterals (b). But it seems that is a 
misapprehension. Devala no doubt enumerates the differ- 
ent sons so as to bring in the adopted son as ninth. But 
then he goes on, These twelve sons have been propounded 
for the purpose of offspring, being sons begotten by a man 
himself, or procreated by another man, or received for 
adoption, or voluntarily given. Among these the first six 
are heirs of kinsmen, and the other six inherit only from 
the father.^^ Now, if the words the first six^^ refer, not 
to the original enumeration, but to the new arrangement 
by classes, the adopted son comes within the first six (c) 
J agannatha, after appearing to rest the claim of an adopted 
son to collateral succession upon endowment with transcend- 
ant good qualities, finally states the present practice to be 

for a son given in adoption, who performs the acts pre- 
scribed to his class, to take the inheritance of his paternal 
uncles and the rest^^ (d). This is also the opinion of Sir 
F. MacNaghten, of Mr. W. MacNaghten, of Sir Thomas 
Strange, and of Mr. Sutherland (e). The right has also 
been affirmed by express decision. In two cases, the right 
of an adopted son to succeed to another adopted son was 
declared (/) . In other cases, the adopted son was held en- 

(z) Dattaka Chandrika, v. § 22—24. (a) Mitakeliara, i, 11' § 80—34. 

(b) Daya Bhaga, x. § 7, 8. 

(c) See D. Bh. x. 7, note, per curiam; Puddo Kumaree v. Juggut Kishore^ 
B Cal. 630. 

(d) 8 Dig. 270, 272 ; P. MacN. 162. 

(e) P. MiusN. 128, 132 j 1 W. MacN. 78 ; 2 W. MacN. 187 ; 1 Stra. H. L. 97 ; 
2 8tm. H. L. 116 ; Surh. Syn. 668, 677. 

(/) Shamchunder y. Narayni, 1 S. D. 209 (279); affirmed 3 Kn. 55. (Bo 
much of thia decision as allowed a second adoption to take place during the life 
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titled to share an estate of his adoptive father^s brother (gf). 
In a later case, the adoptive son was held entitled to 
share in the property of one who was first cousin to his 
grandfather by adoption. And he takes exactly the same 
share as a legitimate son, when he is sharing with all other 
heirs than the legitimate son of his adoptive father (h). 
And so do his descendants, whether male or female (i). 
In the latest case upon the point, the right of an adopted 
son was maintained to succeed to all his adoptive father^s 
sapindas, whether the latter were related to the former 
through males only or through females (fe) . 

§ 154. Another question as to which there was, till lately, 
a singular conflict of opinion, is as to the right of an adopted 
son to succeed to the family of his adoptive father^s wife, or 
wives. Primd facie one would imagine that he must neces- 
sarily do so. The theory of adoption is that it makes the 
son adopted to all intents and purposes the son of his father, 
as completely as if he had begotten him in lawful wedlock. 
The lawful son of a father is the son of all his wives, and 
would, therefore, I presume, be the heir of all or any of 
them (1), And so it has been laid down that a son adopted 
by one wife becomes the son of all, and succeeds to the 
property of all (m) . The same result must follow where the 
soil is adopted, not by the wife, but by the man himself. 
The authors of the DattakaChandrika and Dattaka Mimamsa 
seems to lay the point down with the most perfect clearness. 
The former states that where there may bo a diversity of 


of the first adopted son must be taken as bad. But a note states that it was 
considered as settling the right of an adopted son to inherit from the collaterals 
of his adoptive father.) Qourhurree v. Mt, Rutnasureet 6 S. D. 203 (250) ; Joy 
Chundro v. Bhyruh Chundro, S. D. of 1849, 461. See also the Judgment of 
Uobhousef J., in the Full Bench case of Qurv, Qohind v. Anand Lal^ 5 B. L. B. 
16; S. C. ISSuth. (F. B.) 49. 

(fif) Lokenath v. Shamasoonduree, S. D. of 1858, 1868; Kishenath v. Hwr- 
reegohindf 8. D. of 1859, 18 ; Qooroopershad v. Rasbehary, S. D. of 1860, i. 411. 
{h) Tarnmohun v. Kripa Moyeej 9 Suth. 423. 

(i) 8. D. of 1858, 1863 ; of 1^9, 18. 

Puddo Kamaree v. Juggut Ki^hore^ 5 Cal. 615 affd. Sub nomine Pudma 
Coomari v. Ct. of Wards, in F. C. 8 1. A. 229. 

il) Manu, ix. | 183 ; Dattaka Mimamsa, ii. § 69 ; Dattaka Chandrika, i» 

§ 28—26. 

(m) Teencowree v. Dinonatht 8 Suth. 49. 


Sucoession ab* 
parte maternd. 


Native writer!. 
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mothers, the sires of the natural mothers are first designated 
by a son, who is son to two fathers, at the funeral repast in 
honour of the maternal grandsires ; subsequently the sires 
of her who is the adoptive mother. But the absolutely 
adopted son presents oblations to the father and to the other 
ancestors of his adoptive mother only ; for he is capable of 
performing the funeral rites of that mother only^^ (n) . And 
the latter says, The forefathers of the adoptive mother 
only are also the maternal grandsires of sons given and the 
rest ; for the rule regarding the paternal is equally appli- 
cable to the maternal grandsires of adopted sons (o) ; and 
in an earlier chapter (I. § 22) Nanda Pandita says, ^^In 
consequence of the superiority of the husband, by his mere 
act of adoption, the filiation of the adopted, as son of the 
wife, is complete in the same manner as her property in 
any other thing accepted by her husband.^^ So Mr. Suther- 
land states as the effect of these passages that — He like- 
wise represents the real legitimate son in relationship to 
his adoptive mother, whose ancestors are his maternal 
grandsires” (p). To the same effect is a futwah recorded 
by Mr. MacNaghten, where the adopted son of a sister was 
held to be an heir to that sister^ s brother, that is to sav* he 
inherited to his adoptive mother^s family (g). On the 
other hand Mr. W. MacNaghten himself decides against 
the right of an adopted son to succeed to property, which 
the wife of the adopting father had received from her 
relations. For this he refers to a case in Bengal, where he 
says the point was determined (r) . This, however, was a 
mistake, as has been repeatedly pointed out. There was 
no decision of the Sudder Court such as Mr. MacNaghten 
supposed, but there was an unnecessary opinion of the 
pandits, which itself rested only upon an irrelevant text of 
the Daya Bhaga. Upon this supposed decision, however, 
to express rulings, negativing the right of the adopted 
son to succeed to property ex parte matemd^ were subse- 

(n) Dattaka Chandrika, iii. § 16, 17. (o) Dattaka MimamBa, vi. § 50 — 52. 

(p) Snth. Syn. 668. (g) 2 W. MacN. 88. 

{r) 1 W. MacN. 78> citing Qunga Mya v. Kishen Kishore, 8 S. D. 128 (170)* 
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quently given in Bengal and in Madras («). Yet, in direct 
conflict with the only principle which could have justifled 
such a decision, it was settled that the next-of-kin of an 
adoptive mother would be the heirs of her adopted son (^), 
and that an adopted son would succeed to the stridhanum 
of his adoptive mother (u). Finally it was decided by the 
Allahabad High Court, that an adopted son had all the rights 
of a natural-born son in the maternal line as well as in the 
paternal line, and would therefore succeed to property 
which his adoptive mother had inherited from her father (r) . 
This decision was followed by the High Court of Bengal in 
a case where the plaintiff claimed property which had 
devolved upon the son of A, by virtue of his adoption by 
the daughter of A. In their judgment the former Bengal 
decision and that which followed it in Madras were for- 
mally over-ruled, and the general principle laid down by the 
Allahabad High Court was approved and adopted to the 
fullest extent. This ruling was supported on appeal by 
the Judicial Committee, and has finally settled a controversy 
which had lasted for upwards of eighty years {w) . In con- 
formity with it, the adopted son of a daughter has been held 
to share equally with the natural-born son of another daugh- 
ter the inheritance left by his maternal grandfather (a:?) . 

§ 155. Cases where a legitimate and an adopted son exist 
together can only occur lawfully where a legitimate son has 
been born after an adoption. The adoption of a son by one 
who had male issue would be absolutely invalid (§ 97), and 
the son so adopted would be entitled to no share whatever. 
It may be suggested, on the authority of a text ascribed to 
Manu, that he would be entitled to have his marriage cere- 
mony performed, which I suppose includes maintenance 

« 

is) Marun Moee v. Beioy, Suth. Sp. No. 121; Chinna Ramdkriatna v. 
Minatchi, 7 Mad. H. 0 . 245. 

it) Ounga Pei'sad ▼. Brojessaree^ S. D. of 1869, 1091. 

(u) Teen Cowrie v. Dinonathf 8 Suth. 49, and bo laid down by the Panditi in 
Bombay, W. & B. 618. 

{v) aham Xuar v. Oaya, 1 All. 256. 

(w) Uma Sunker v. Kali KomuL 6 Cal. 266. 10 1. A. 188, S.C. 10 Cal. 282. 

(v) Surjokant Nundi v. Moheeh ChundeVy 9 Ual. 70. 


Af^er-born 
legitimate bod. 
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also. Bat the text, if in force at all at present, seems to me 
to relate rather to informal than to wholly invalid adoptions, 
which would create no change of status (y). Where, how- 
ever, a legitimate son is bom after an adoption, which was 
valid when it took place, the latter is entitled to share along 
with the legitimate son, taking a portion which is sometimes 
spoken of as being one- fourth, and sometimes as being one- 
third of that of the after-born son («). Dr. Wilson says 
that the variance is only apparent, and that all the texts 
mean the same thing, viz,, that the property should be 
divided into four shares, of which the adopted son gets 
one. That is to say, he gets one- fourth of the whole, or 
one-third of the portion of the natural-born son (a). What- 
ever may have been the original meaning of the texts, a 
difEerence of usage seems to have sprung up, according to 
which the adopted son takes one-third of the whole in 
Bengal, and one-fourth of the whole in other Provinces 
which follow Benares law (b). The Madras High Court, 
however, have decided on the authority of the Sarasvati- 
Vilasa, that the fourth which he is to take is not a fourth 
of the whole, but a fourth of the share taken by the legiti- 
mate son. Consequently, the estate would be divided into 
five shares, of which he would take one, and the legitimate 
son the remainder. A similar construction has been put 
upon the texts in Bombay (c). Nanda Pandita suggests a 
further explanation, that he is to take a quarter share ; i.e., 
a fourth of what he would have taken as a legitimate son, 
that is to say a fourth of one-half, or one-eighth (d). 
Where there are several after-born sons, of course the 
shares will vary according to the principle adopted. Sup- 
posing there were two legitimate sons, then, upon the 
principle laid down by Mr. MacNaghten, the estate would 
be divided into seven shares in Benares, and into five 

(y) Dattaka Mitnamsa, vi. §1,2; Datfcaka Chandrika, vi. § 3. 

(z) Datfcaka Mimarnsa, x. § 1 ; DattakaCbandrika, v. § 16, 17 ; Mifcakshara, i. 
11, § 24, 25 ; Daya Bhaga, x. § 9; 3 Dig. 154, 179, 290; V. May., iv. 5, § 25; 
2 W. MacN. 184. 

(а) Wilson’s Works, v. 62. 

(б) D. K. 8. vii. § 23 ; I W MacN. 70; 2 W. MacN. 184; F. MacN. 137; 
Taramohun v. Kripa Moyee, 9 Sntb. 423; 1 Stra H. L. 99. 

(c) Ayyarm v. Niladatchi, I Mad. H. C. 45; W. & B. 378. 

(d) Dattaka Mimamea, v. § 40; Snth Syn. 678. 
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shares in Bengal. According to the Sarasvati-Vilasa it 
would be divided into nine shares, the adopted son taking 
one share in each case. According to Nanda Pandita he 
would take one-twelfth (e). Among various castes in 
Western India the rights of the adopted son vary from one- 
half, one- third, and one-fourth, to next to nothing, the 
adoptive father being at liberty, on the birth of a legiti- 
mate son, to give him a present and turn him adrift (/) . 

According to a text of Vriddha Gautama, an adopted 
and an after-born son share equally. This text is said in 
the Dattaka Chandrika to apply only to Sudras, and in 
the Dattaka Mimamsa it is explained away altogether, as 
referring to an after-born son destitute of good qualities. 
The High Court of Madras, following Mr. W. MacNaghten 
and Sir Thomas Strange, say it is in force among all 
Sudras in Southern India, and M. Gibelin says it is the 
rule among all classes in Pondicherry. It is the rule still in 
Northern Ceylon. Baboo Shamachurn says that in Bengal 
this rule only applies to the lower class of Sudras {g), 

§ 156. A curious question, as to which there has been a 
decision in Calcutta (li), is, whether the inferiority of an 
adopted son for purposes of inheritance is limited to the 
case of the subsequent birth of natural sons to the adopting 
father, or whether it applies also for the benefit of the 
brothers of such adopting father and their issue. In the 
particular case the pedigree was as follows : — 

A. 


B. 

I 


1 deft. 2 deft-. 


3 deft. 


4 de 


6 . 

k 


D. 

Adopts 
Sadlm Churn, 
plaintiff. 


The family was governed by Mitakshara law. 


The 


(e) F. MaoN. 161 ; 1 MaoN. 70; Jolly, Leot. 182. (/) Steele, 47, 18C. 

Ig) Dattaka MimamBii, v. §43; Dattaka Chandrika, v. § 32; 1 Stva. H. L. 
99; 1 W. MaoN. 70, n. ; I Gib. 82 ; Thesawalenip, ii. § 2 ; V. Darp., 0/9. Raja 
y. Subharaya^ 7 Mad. 263. A son-in-law affiliated in the Illatom form, whioh is 
in use in some of the Telugu speaking districts of Madras takes an equal share 
with a natural-born son Ha^iumantamma v. Rami Reddi, 4 Mad. 272. 

(h) Raghuhannnd Doss v. Sadhu Ch^arn, 4 Cal. 425. 

. 24 


Sudras. 


Rights of adopt- 
ed son on parti- 
tion with colla- 
terals. 
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plaintiff sued for a partition after the deaths of A, B, 
0, and D. In the Original and Appellate Courts the only 
points taken were to establish that he was not entitled to 
any share. The defendants being defeated in this conten- 
tion urged an appeal to the High Court that his share 
would not be one-third but one-sixth. The High Court 
affirmed this view, relying upon the Datta Chandrika V . 
24 & 25. Markhyy J., pointed out that Mr. Sutherland's 
translation of § 24 omitted some lines, and that the two 
sections really ran as follows : — 24. ^ Therefore by the 

same relationship of brother and so forth, in virtue of 
which the real legitimate son would succeed to the estate 
of a brother or other kinsman, the adopted son of the same 
description obtains his due share. And in the event of the 
ancestor having other sons, a grandson hy adoption whose 
father is dead obtains the share of an adopted son. Where 
such son may not exist, the adopted son takes the whole 
estate even.^ The words in italics are omitted by Mr. 
Sutherland. 

Tliere is no dispute between the parties to this appeal 
that this emendation of Mr. Sutherland’s translation ought 
to be made. 

Paragraph 25 is as follows : — ^ Since it is a restrictive 
rule that a grandson succeeds to the appropriate share of 
his own father, the son given, where his adopter is the real 
legitimate son of the paternal grandfather, is entitled to 
an equal share even with a paternal uncle, who is also such 
description of son : therefore a grandson who is an adopted 
son may (in all cases) inherit an equal share even with an 
uncle. This must not be alleged (as a general rule) . For 
there would be this discrepancy where the father of the 
grandson were an adopted son, he would receive a fourth 
share : but the grandson, if he were such son (of him) would 
receive an equal share (with an uncle in the heritage of the 
grandfather) and accordingly, whatever share may be estab- 
lished by law for a father of the same description as himself, 
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to such appropriate share of his father does the individual 
in question {viz,, the adopted son of one adopted) succeed. 
Thus, what had been advanced only is correct. The same 
rule is to be applied by inference to the great-grandson 
also.^ The words, viz,, ^ the adopted son of one adopted^ 
do not occur in the original. But even if we strike out these 
words, and take the two paragraphs according to their 
more correct version, they clearly enunciate that, upon 
partition, an adopted son and the adopted son of a natural 
son stand exactly in the same position, and that each takes 
only the share proper for an adopted son, — i,e,, half of the 
share which he would have taken had he been a natural 
son.^^ 

The learned Judge then proceeded to deal with the objec- 
tion, that under Mitakshara law the plaintiff^s adoptive 
father D acquired by birth a vested interest in one-third 
of the estate, and that the whole of this interest descended 
to the plaintiff by right of representation. This he answered 
by pointing out (p. 430), that under Mitakshara law no 
definite share vested in any member of the family so long 
as it remained joint, and that the share of each must be 
determined by the state of the family, and the position of 
each individual member at the time of partition. If then 
the sole adopted son of a natural-born son was only entitled 
to half the share that a natural-born son of the same father 
would have been entitled to, it made no difference that his 
father, if he had sought for a partition earlier, would have 
obtained twice that share, and that the whole share so 
obtained would have descended to him. It came back again 
to the same question, what were his own personal rights at 
the time of partition. 

§ 157. The text of Vasishtha upon which all the authori- 
ties rely is as follows (XV. 9) when a son has been 
adopted, if a legitimate son be afterwards born, the given 
son shares a fourth part.^' To which the author of the 
Dattaka Mimamea adds (X, 1) ^^on the default of him 


Case discassed. 
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he is entitled to the whole/^ That is to say, to the whole of 
the property of his adoptive parent. This is quite intelligi- 
ble. An adopted son is a substitute for a natural-son, and 
cannot come legally into existence if there is a natural son. 
But a man may adopt under the belief that he will never 
have a natural son, and find himself mistaken. Then 
justice is done by giving a larger share to the natural son, 
and a smaller to the son who would never have been adopt- 
ed, if it could have been foreseen how matters would really 
have turned out. But is there anything in the wording or 
principle of the rule to suggest that a person who has 
become by adoption the sole son of his adopter shall have 
his rights in the family diminished, because other legiti- 
mate sons have been born, not to his adopter but to the 
brothers of that adopter ? It is admitted that no authority 
can be found for such a position in the text of Vasishtha 
itself, or in any commentary except that of the Datta 
Chandrika as cited. But the latter seems to me to bear a 
very different interpretation. The clauses 2 1 and 25 relate 
to the general rights of all adopted sons, not to the special 
position of an adopted son where there are after-born 
legitimate sons of his adoptive parent. The author is com- 
menting not only on the text of Vasishtha, but on texts of 
Mann and others, some of which lay down that an adopted 
son only inherits to lineals, others that he inherits to lineals 
and collaterals also. He reconciles these by the usual 
formula that a son with good qualities is meant in the 
latter case (§ 158). It seems to me that § 24 merely states 
the general principle that, however distant from the com- 
mon ancestor, an adopted son has the full rights of an 
adopted son as such ; not merely of an adopted son who 
is driven to share with legitimate sons. The commence- 
ment of § 25 lays down explicitly that the adopted son of 
one natural son inherits equally with the natural born 
brother of such son. Then the author meets the question 
whether every grandson by adoption would inherit in the 
same manner. To this he answers, not necessarily. If an 
adopted son himself adopted, then his son could take no 
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more than himself; if there were legitimate sons along 
with the first adopted son he himself would only take one- 
fourth, and therefore his son by adoption could take no 
more. Or as the Smriti Chandrika expresses it ‘Hhe indi- 
vidual in question (an assumed grandson by adoption) will 
only take whatever share may be established for a father 
of the same description as himself (a son by adoption). 

What share that is would depend upon whether legitimate 
sons were afterwards born to the first adopting father or 
common ancestor. If there were, he would only take one- 
fourth, and his son, whether natural or adopted, could 
take no more. 

§ 158. When the legitimate and adopted son survive the SurvivoMhip. 
father, and then the legitimate son dies without issue, it has 
been held in Madras that the adopted son takes the whole 
property by survivorship (i). Of Course, it would be 
different in Bengal, if the legitimate son left a widow, 
daughter, &c. 

§ 159. By adoption the boy is completely removed from Removal from 
his natural family as regards all civil rights or obligations. family. 

He ceases to perform funeral ceremonies for those of his 
family for whom he would otherwise have offered oblations, 
and he loses all rights of inheritance as completely as if he 
had never been born (&). And, conversely, his natural 
family cannot inherit from him (Z), nor is he liable for their 
debts (m) . Of course, however, if the adopter was already a 
relation of the adoptee, the latter by adoption would simply 
alter his degree of relationship, and, as the son of his 


(i) 1 Mad. H. 0. 49, note. 

(Jk) Manu, ix. 142; Duttaka Mimamsa, vi. § 6—8; Dattaka Chandrika, ii. 
§ 18—20 ; Mitakshara, i. 11 , § 82 ; V. May., iv. 5, § 21. See contra^ 1 Gib. 95-, as 
to Pondicherry. In parts of the Punjab the rights of the adopted son in his 
natuml family take effect if his natural father dies without leaving legitimate 
sons. Punjab Customary Law, 111. 83. A son-in-law, affiliated by the Custom of 
Illatom which prevails among some classes of Sudras in Madras, does not lose his 
rights in his natural family. Balarami v. Pera^ 6 Mad. 267 ; Hanumantamma 
V. Bami Reddit 4 Mad. 272. 

(0 1 W. MacN. 69; Kayan v. Kuppanaymugar^ 1 Mad. H. C. 180. 

{m) Pranvulluhhw. Deocristirij Bom. Bel. Kep. 4; Kaaheeperehad v, Bunsse* 
d/»ur, 4 N.-W.P. (S.D.) 348. 
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adopting father, would become the relative of his natural 
parents, and in this way mutual rights of inheritance might 
still exist. The rule is merely that he loses the rights which 
he possessed, qua natural son. And the tie of blood, with 
its attendant disabilities, is never extinguished. Therefore, 
he cannot after adoption marry any one whom he could 
not have married before adoption (n). Nor can he adopt 
out of his own natural family a person whom, by reason of 
relationship, he could not have adopted had he remained 
in it (o) . He is equally incompetent to marry within his 
adoptive family within the forbidden degrees (p) . 


Case of son of 
two fathers. 


§ 160. An exception to the rule that adoption severs a 
son from his natural family exists in the case of what is 
called a dwyamushyayanay or son of two fathers. This term 
has a two-fold acceptation. Originally it appears to have 
been applied to a son who was begotten by one man upon 
the wife of another, but for and on behalf of that other. 
He was held to be entitled to inherit in both families, and 
was bound to perform the funeral oblations of both his 
actual and his fictitious fathers (g^) . This is the meaning in 
which the term is used in the Mitakshara, but sons of this 
class are now obsolete (r). Another meaning is that of a 
son who has been adopted with an express or implied 
understanding that he is to be the son of both fathers. 
This again seems to take place under different circum- 
stances. One is what is called the Anitya, or temporary 
adoption, whei’e the boy is taken from a different gotra, 
after the tonsure has been performed in his natural family. 
He performs the ceremonies of both fathers, and inherits in 
both families, but his son returns to his original gotra («.). 
This form of adoption seems now to be obsolete. At all 


(n) Dattaka Mimaraea, vi. % 10 ; Dattaka Chandrika, iv. § 8 ; V. May., iv. 5, 
§80. 

(o) Moottia Moodelly v. Uppon, Mad. Dec. of 1858, p. 117. 

(p) Dattaka Mimamsa, vi. § 25, 88. 

iq) Bandhayana, ii. 2, § 12; Narada, 18, § 28; Dattaka Chandrika, ii. g 36. 

(r) Mitakshara, i. 10; 2 Stra. H. L. 82, 118. 

(s) 2 Sti-a. H . L. 1 20; 1 W. MacN. 71. Beo futwah of Pandits in Shumahere 
V. Dilraj, 2 B. D. 169 (216) ; Dattaka MimamBa, vi. g 4l~-48 ; Dattaka Chandrika, 
ii. § 87. 
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events I know of no decided case affirming its existence. 

Another case is that of an adoption by one brother of 
the son of another brother. He is already for certain 
purpose considered to be the son of his uncle. When he 
IS the only son, the law appears to reconcile the conflicting 
principles that a man should not give away his only son, 
and that a brother's son should be adopted, by allowing 
the adoption, but requiring the boy so adopted to perform 
the ceremonies of both fathers, and admitting him to 
inherit to both in the absence of legitimate issue. It is 
stated by Mr. Strange in his Manual that the dwyamushya'- 
yana in this sense also is obsolete. And so it was laid 
down in one Madras case. But the weight of authority in 
opposition to that statement seems to be overwhelming (^). 

Among the Nambudri Brahmans of the West Coast (§ 42) 
the dwyamushyayana form prevails generally without any 
special circumstances, as the ordinary incident of an adop- 
tion (u), 

§ 161. Where a legitimate son is born to the- natural After-born ion. 
father of a dwyamushyayana, subsequently to the adoption, 
the latter takes half the share of the former ; if, however, 
the legitimate son is born to the adopting father, the 
adopted son takes half the share which is prescribed by 
law for an adopted son, exclusively related to his adoptive 
father, where legitimate issue may be subsequently born to 
that person (tj), that is half of one-fourth or one-third, 
according to the doctrines of different schools (§ 155). 

The Mayukha, however, seems only to allow him to inherit 
in the adoptive family, if there are legitimate sons subse- 
quently born in both, and then gives him the share usual 
in such a case where the adoption has been in the ordinary 
form, that is, one-fourth or one-third (w) . It lays down no 

(t) Stra. Man. § 99 ; Mud. Deo. of 1859, p. 8l ; Dattaka Chandrika, v. § 83 ; 

V. May , iv. 6, § 22, 25; Dattaka Mimamaa, vi. § 34 — 36, 47i 48. And see 
antbonties cited ante, 1 182. Mr. V. N . Mandlik says that 'whatever the theory 
may be, such adoptions are in practice obsolete, p. 506. In the N.-W. Pro- 
vinces adoptions of this character are said to be very common, Jolly, Lect. 166. 

(a) 11 Mad. 167, 178. (v) Dattaka Chandrika, v. § 83, 84. 

(uf) V. May., iv. 6, § 25. 
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Origin of rule. 


Effect of ail in- 
valid adoption. 


rule for the case of legitimate sons arising in one family 
only. 

§ 162. It is probable that the rule which deprived an 
adopted son of the right to inherit in his natural family, 
originated^ not from any fiction of a change of paternity^ 
but simply from an equitable idea, that one who had been 
sent to seek his fortunes in another family, and whose ser- 
vices were lost to the family in which he was born, ought 
not to inherit in both. This is the view taken of the matter 
in the Punjab, where it is said that if the natural father dies 
without heirs, the village custom would be in favour of the 
child^s double succession (ic). In Pondicherry, a boy, not- 
withstanding adoption, preserves his rights of inheritance in 
his natural family, if he has not found a sufficient fortune in 
his acquired family, and in all cases if his natural father and 
brothers have died without issue. This doctrine, however, 
is based not upon any special usage, but upon the view 
which the French jurists have taken of the Hindu texts (y ) . 
The Thesawaleme merely states that an adopted child, 
being thus brought up and instituted as an heir, loses all 
claim to the inheritance of his own parents, as he is no 
longer considered to belong to that family, so that he may 
not inherit from them.^^ It is not stated whether his right 
would revive if there were no heirs in his natural family . 
But he only forfeits rights to the extent to which he acquires 
others ; therefore, if his adoption is only by the husband, he 
continues to inherit to his natural mother ; if it is only by 
the wife, he continues to inherit to his natural father (z ) . 

§ 163. A question of very great importance, which seems 
plain enough in theory, but which appears to be still unset- 
tled, is as to the effect of an invalid adoption. Pvimd facie 
one would imagine that it would confer no rights in the 
adoptive family, and take away no rights in the natural 

(«) Punjab Oust., 81. Punjab Cuatomary Law, III. 

(y) 1 Gib. 95, citing Dattaka Minmmia, i. § 81, 88 ; vi. § 9 ; Mitakaham, i. 10, 
§ I note, § 82, note. 

(*) Thesawaleme, ii. § 2. 
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family. The claim to enforce rights in the former family, 
or to resist them in the latter, must depend upon a change 
of status, and if the adoption, upon which such change 
depended, were invalid, it would seem as if no change 
eould have taken place. But there certainly is much 
authority the other way. I have already (§ 126) noticed 
the texts which award maintenance to a son adopted out of 
an inferior class, and suggested that they are merely a 
survival from a time when such adoptions were in fact valid, 
though less efficacious than others (a). A text is also 
ascribed to Manu which lays down that He who adopts a 
son without observing the rules ordained, should make him 
a participator of the rites of marriage, not a sharer of 
wealth.^^ This text seems to be interpreted as applying to 
a person who makes an adoption without observing the Madras, 
proper forms (h ) . Sir Thomas Strange cites these texts, as 
establishing that a person may be adopted under circum- 
stances which will deprive him of his rights in one family, 
without entitling him to more than maintenance in the other. 

But he questions the proposition in a note, and refers to 
Mr. Sutherland as being of opinion that if the adoption 
were void, the natural rights would remain (c). In one 
old case the pandits of the Sudr Court of Madras laid it 
down, that an adoption of a married man over thirty 
years of age, and with three children, was invalid, but 
that he was entitled to maintenance in the family of his 
adopting father. The proposition was cited before the 
High Court, and approved of. The approval, however, 
was extra-judicial, as the High Court considered that, they 
were bound by former decrees to treat the adoption as 
valid, and actually awarded the plaintiff his full rights as 
adopted son (d). In a later case, where a boy had been 
adopted by a widow without any authority, it was held 
that the adoption was wholly invalid, and gave the boy no 
right to maintenance. The Court said : in reason and 

(rt) See per cur, Bawani v. Ambabai/, 1 Mad. H C. 367. 

(b) Dattaka Mimamea, v. g 45 ; Dattaka Cbandiika, ii. § 17 ; vi. § 8. 

(O 1 Stra. H. L. 82. (i) Ayyavu \r. Niladatchi, 1 Mad. II. C. 46. 

25 
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good sense it would hardly seem a matter of doubt that 
where no valid adoption, in others words, no adoption, 
has taken place, no claim of right in respect of the legal 
relationship of adoption can properly be enforced at law/^ 
'J'he Court also expressed their opinion that the natural 
rights of the plaintiff remained quite unaffected (e) . 

§ 164. In Bengal the case has twice arisen incidentally, 
though in neither instance in such a manner as to require 
a decision. In the first case, which was before the 
Supreme Court, Colvile, C.J., said, It has been said on 
one side and denied on the other (neither side producing 
either evidence or authority in support of their contention) 
that a Dattaka, or son given, would forfeit the right to 
inherit to his natural father, even though he might not, for 
want of sufficient ;Power, have been duly adopted into the 
other family. This proposition seems to be contrary to 
reason, but for all that may be very good Hindu law. 
But from the enquiries we have made, we believe the true 
state of the law on the subject to be this. There may 
undoubtedly be cases in which a person, whose adoption 
proves invalid, may have forfeited his right to be regarded 
as a member of his natural family. In such a case some of 
the old texts speak of him as a slave, entitled only to 
maintenance in the family into which he was imperfectly 
adopted. But one very learned person has assured me, 
that the impossibility of returning to his natural family 
depends, not on the mere gift or even acceptance of a son, 
but on the degree in which the ceremonies of adoption have 
been performed ; and that there is a difference in this 
respect between Brahmans and Sudras. A Brahman being 
unable to return to his natural family if he has received 
the Brahmanical thread in the other family ; the Sudra, if 
not validly adopted, being able to return to his natural 
family at any time before his marriage in the other family. 


(c) Bawani v. Amhahny, 1 Mad. H.C. 868. Approved by Westroppf 0. J. 
Lakshmappa v. Bamava, 12 Bom. H. C., p. 897* 
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Even if it be granted that a person, merely bepause he is 
a Dattaha, or son given, apart from the performance of any 
further ceremony, becomes incapable of returning to his 
natural family, that rule would not govern the case of an 
adoption that was invalid because the widow had not power 
to adopt. For to constitute a Dattaka, there must be both 
gift and acceptance. A widow cannot accept a son for her 
husband unless she is duly empowered to do so, and, there- 
fore, her want of authority, if it invalidates the adoption, 
also invalidates the gift^^ (/). 

§ 165. In the above passage, the words ceremonies Rule suggested. 
after adoption^^ ought apparently to be substituted for the 
words ceremonies of adoption.^^ The principle of the 
rule suggested seems to be, that a man cannot take his 
place in his natural family unless the essential ceremonies 
have been performed in it, and that if performed in a wrong 
family, they cannot be performed over again in the right 
one. But that where no such ceremonies have followed 
upon the adoption, he can return, if there has not been a 
valid giving and receiving. Where there has been a valid 
giving and receiving, then, apparently, he could not return, 
even though, in consequence of some other defect, the 
adoption may have been so far invalid, as not to invest the 
person taken with the full privileges of an adopted son. 

§ 166. In the other Bengal case, the Court refused to 
enforce specific performance of a contract to give a boy in 
adoption in consideration of an annuity. They said that 
this would be a Kritaha adoption which is now invalid, 
therefore that the contract, if it were capable of being 
carried out, and were recognized by the Court, would in- 
volve an injury to the person and property of the adopted 
son, inasmuch as if it could be proved that the boy was 
purchased and not given, it is very probable that the adop- 
tion would be set aside ; and if such adoption were set aside, 

( /) Sreemutty Bajcoomaree v. Nobocoomar, 1 Boul., 187 ; 8. 0, SereBt., 641, 
note. 
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he would not only lose his status in the family of his adopt- 
ing father, but also lose his right of inheritance to his 
natural parents” (g ) . In this case there would have been 
a complete giving and acceptance. But if the mode of 
doing BO had ceased to be lawful, it is diflScult to see how 
there could be a valid giving and acceptance, any more 
than if the son had been a self-given or a castaway. It 
may be suggested whether the whole theory of imperfect 
adoptions is not a relic of the times when some sorts of 
adoption were falling into disfavour, though still practised 
and permitted. The view taken by the Madras High 
Court, that an adoption must either be effectual for all 
purposes, or a nullity, has the merit of being practical and 
intelligible, while doing substantial justice to all parties. 

§ 167 . The validity of an adoption often becomes material 
as determining the validity of a gift or of a bequest. Sup- 
pose a gift made to a person who is believed to be an 
adopted son, but whose adoption turns out to be invalid ; is 
the gift to fail or to stand good ? The answer to this 
question does not depend upon any special doctrine of Hindu 
law, but upon general principles applicable to all similar 
cases. Where a gift is bestowed upon a person who is 
described as possessing a particular character or relation- 
ship, the gift may be to him absolutely as an individual, 
the addition of his supposed character or relationship being 
simply a matter of description. In this case, if the identifi- 
cation is complete the gift prevails, though the description 
is incorrect. For instance a bequest to Charles Millar 
Standen and Caroline Elizabeth Standen, legitimate son 
and daughter of Charles Standen. It appeared that they 
were really illegitimate, but their claim was supported (fe). 
So where a will was to this effect, I declare that I give 
my property to Koibullo whom I have adopted. My wives 
shall perform the ceremonies according to the Shastras and 


(fir) Ethan Kithorv. Haris Chandra ^ 13 B.L.E.^ Appx, 42; S.C. 21 Suth. 
(h) Standen v. Btanden^ 2 Yes. Jun. 5S9. 
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bring him up/' Then followed a clause showing that no 
other adoption was to be made till after his death. It was 
held in the Privy Council that even if the widows never 
performed the contemplated ceremonies, or performed them 
ineffectually, the bequest was valid (i ) . So a foster child, 
that is, one who has been taken into the family of another, 
nurtured, educated, married and put forward in life as his 
son, but without the performance of an actual adoption, 
does not obtain any rights of inheritance thereby [Ic ) . But 
a gift made to such a person by his foster-father, if in other 
respects valid, will not bo made void, merely because he 
was under the mistaken belief that the foster-son would be 
able to perform his funeral obsequies (i). 

• 

§ 168. Again a gift may be made to a person who is 
supposed to possess some special relationship, in such a 
manner that the existence of the relationship is a condition 
precedent to the coming into operation of the gift, or is an 
essential limitation as determining the person who is to 
benefit by it. Here if the relationship does not exist the 
gift cannot take effect. A Hindu made an adoption under 
circumstances which were held not to justify him in making 
any adoption. At the same time he executed in favour of 
the boy so adopted an angikar-patra, which, after reciting 
the adoption, provided as follows : I authorize you by this 
angikar-patra to offer oblations of water and piiida to me 
and my ancestors after my death, by virtue of your being 
my adopted son. Moreover you shall become the proprietor 
of all the movable and immovable properties which I own 
and which I may leave behind." The Judicial Committee 
held that the gift failed with the adoption, as it was evi- 
dently the intention of the donor to give his property to 
the boy as his adopted son, capable of inheriting by the 
adoption (m) . So where a testator loft an annuity to his 

(i) Nidhoomoni Dehya v. Saroda Pershad, 3 I. A. 253 ; S. 0. 26 Suih. 91. 

(fe) 2 Sfcra. H. L. Ill, 113; Steelo, 184; Bhimana v. Tayappa^ Mad. Deo. of 
1861, 124. 

(l) Abhachtiri v. Enmachendrayyat 1 Mod. H. 0. 803. 

(m) Fanindra Deb v. Eajeswar Pa«a, 12 I. A. 72 ; S. C. 11 Cal. 463; Eoorga 
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wife, So long as she shall continue my widow and un- 
married.’^ After the date of the will, and before his death 
she obtained a divorce ab initio on the ground of nullity of 
marriage. It was held that she could not take the annuity, 
as it was only capable of being held by a person who 
occupied the position of widow of the testator (n) . 

§ 169. An intermediate state of things is where the sup- 
posed character of the donee is the motive, but not neces- 
sarily the only motive, for the disposition in his favour. 
If a man makes a gift to one whom he erroneously supposes 
to be his son or his wife, he does so, partly because it is 
his duty to provide for such near relations, partly because 
feelings of affection have arisen in reference to them. 
Here the gift will be valid though the relationship never 
existed ; a fortiori if the relationship had existed at the 
time the gift was made, though it had ceased before the 
gift came into effect (o) . Where however a legacy is 
given to a person under a particular character which he 
has falsely assumed, and which alone can be assumed to be 
the motive for the bounty, the law will not permit him to 
avail himself of it, and therefore he cannot demand the 
legacy.” Hence a bequest to a person who had fraudu- 
lently induced the testator to contract a bigamous marriage 
with him or her, the testator being ignorant of the facts, 
is invalid (p) . 

§ 170. The case of an adoption made by a widow to her 
husband, after her husband’s death, raises special consider- 
ations, owing to the double fact that the person adopted 
has in general a better title than the person in possession, 
while on the other hand the title of the person so in pos- 


8undari v. Surendra Keshav^ 12 Cal. 686. Karsandas v. Ladkavahu, 12 Bom. 
185. Shamavahoo v. Dwarkadas, ib. 202 ; Patel Vandravan Jekisan v. Manilaly 
15 Bom. p. 573. 

(n) In re Boddingiont 22 Cb. D. 597, affd.^ 25 Ch. D. 685. 

(o) Be Boddington ab. eap. Bullnore v. TV'^tifer, 22 Ch. D. 610 ; Wilkineon 
V. Joughin^ 2 Eq. 819. Bee however, re Morneson, 40 Cb. D. 80. 

(p) Per Lord Cottenbam, 5 Myl. & Cr. 150, following Kennel v. Ahhottf 
Tee. 802 { Wtlkineon v, Joughint ab. eap. 
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session has been a perfectly valid title up to the date of 
adoption. Questions of this sort arise in two ways. First, 
with regard to title to an estate ; secondary, with regard to 
the validity of acts done between the date of the husband^s 
death and the date of adoption. 

§ 171. It has already been pointed out (g) that a widow 
with authority to adopt cannot be compelled to act upon it 
unless she likes. Consequently, the vesting of the inherit- 
ance cannot be suspended until she exercises her right. 

Immediately upon her husband^s death it passes to the next 
heir, whether that heir be herself or some other person, and 
that heir takes with as full rights as if no such power to 
adopt existed, subject only to the 'possibility of his estate 
being devested by the exercise of that power. But as soon its effect, 
as the power is exercised, the adopted son stands exactly in 
the same position as if he had been born to his adoptive 
father, and his title relates back to the death of his father 
to this extent, that he will devest the estate of any person in 
possession of the property of that father to whom he would 
have had a preferable title, if he had been in existence at 
his adoptive father's death. One of the most common cases 
is an adoption by a widow, who is herself heir to her hus- Devest estate 
band. The result of such an adoption is that her limited 
estate as widow at once ceases. The adopted son at once 
becomes full heir to the property ; the widow's rights are 
reduced to a claim for maintenance ; and if, as would gener- 
ally happen, the adopted son is a minor, she will continue 
to hold as his guardian in trust for him (r). Where there 
are several widows, holding jointly, one who has authority 
from her husband to adopt would, of course, by exercising 
it, devest both her own estate and that of her co- widows. 

And in the Mahratta country, were no authority is required. 


(q) Ante, § 107. 

0*) Dhurm Dae Pandey v. Mt Shama Soondri, 8 M. I. A. 229 ; S. G. 6 Suth. 
(P. C ) 48. Of oouTBC, the adopted boh does uot take any of the property which 
ifl held by the widow as her Stridhana, W. & B. 1174, The Court in award* 
ing the property to the adopted son will take all necessary steps for determining 
and securing the maintenance of the widow. Vrandivandae v. Yamunahai, 12 
Bom. H. C. 229; Jamnahai v. Rayehand^ 12 Bom. 225. 
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it is held that the elder widow may of her own accord adopt, 
and thereby destroy the estate of the younger widow, with- 
out obtaining her consent. The Court said, It would seem 
to be unjust to allow the elder widow to defeat the interest 
of the younger by an adoption against her wish. But, on 
the other hand, if the adoption is regarded as the perform- 
ance of a religious duty and a meritorious act, to which the 
assent of the husband is to be implied wherever he has not 
forbidden it, it would seem that the younger widow is 
bound to give her consent, being entitled to a due pro- 
vision for her maintenance, and if she refuses, the elder 
widow may adopt without it’’ . It was not decided, but 
it seems to be an inference from the language of the Court, 
that they did not think the junior widow would have had the 
same right. Of course, an adoption would a fortiori devest 
all estates which follow that of the widow, such as the 
right of a daughter, or a daughter’s son [t). 


or of inferior 
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§ 172. An adoption will equally devest the estate of one 
who takes before the widow, provided he would take after 
the son. For instance, where, in the Madras Presidency, 
an undivided brother succeeded to an impartible Zemindary 
in Berhampore, on the decease of his brother, the last 
holder, it was held that his estate was devested by an adop- 
tion made by the widow of the latter after his death, and 
under his authority (u). On the other hand, if the estate 
has once vested in a person who would have had a prefer- 
able title to that of a natural-born son, an adoption will 
not defeat his title or that of his successor, whether male 


(s) Uulchmdbai v. Radhahai, 5 Bom H. 0. (A. C. J.) 181, 192. Per curiam^ 
18 Cal. p. 74. See post § 177- 

(t) Rumkishen v. Mt. Sri Mutee^ 8 S. D. 867 (489). 

(u) Kaghunadha v. Brozo Kishoro, 3 1 A. 154 ; 8. 0. 1 Mad. 69 ; 8. 0. 26 
Suth. 291. The facts of this ease seem to have been misunderstood by the High 
Court of Bengal, in Kally Prosonno v. Qocool Chunder^ post^ § 179, where they 
say (2 Cal. 309), “ The property in dispute in that case was not a joint family 
property, and the surviving members of the joint family nnjustly tooK possession 
of it, by excluding the widow of the owner, who was entitled by the Mitaksham 
law to succeed to it.'* The property was ^oint though impartible, and it was 
admitted that, as the brothers were undivided, the widow bad no right to 
anything beyond maintenance. Surendra Nandan v. Sailaja^ 18 Cal. 386, p. 
393 j Mondalcini v. Adinath Dey, ib, 69; Chandra v. (Jojrahai, 14 Bom. 463. 
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or female, unless the successor be herself the widow who 
makes the adoption. Both branches of this rule are illus- 
trated by decisions of the Privy Council. In the first case, 

G-our Kishore, a Zemindar in Bengal, died leaving a widow ^undrabulWa 
Chundrabullee, and a son, Bhowanee. Previous to his death 
he executed a document whereby he directed his wife to 
adopt a son in the event of failure of her own issue. 

Bhowanee succeeded to the Zemindary, married, came to 
full age and died, leaving no issue, but a widow, Bhoobun 
Moyee. Chundrabullee then adopted Ram Kishore under 
her authority. He sued the widow of Bhowanee for the 
estate. It will be remembered that under the law of 
Bengal a widow is the heir of her husband, dying without 
issue, even though he has an undivided brother. The 
Judicial Committee held that the plaintiffs suit must be 
dismissed, since his adoption gave him no title that was 
valid against Bhowanee^s widow. They said, '^In this 
case Bhowanee Kishore had lived to an age which enabled 
him to perform, and it is to be presumed that he had per- 
formed, all the religious services which a son could perform 
for a father. He had succeeded to the ancestral property 
as heir : he had full power of disposition over it ; he might 
have alienated it : he might have adopted a son to succeed 
to it if he had no male issue of his body. He could have 
defeated every intention which his father entertained with 
respect to the property. On the death of Bhowanee Kishore, 
his wife succeeded as heir to him, and would have equally 
succeeded in that character in exclusion of his brothers, if 
he had had any. She took a vested estate, as his widow, 
in the whole of his property. It would be singular if a 
brother of Bhowanee Kishore, made such by adoption, 
could take from his widow the whole of his property 
when a natural-born brother could have taken no part. 

If Ram Kishore is to take any of the ancestral property, 
he must take all he takes by substitution for the natural- 
born son, and not jointly with him. Whether under his 
testamentary power of disposition Gour Kishore could 
have restricted the interest of Bhowanee in his estate to a 

20 
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life interest, or could have limited it over (if his son left no 
issue male, or such issue male failed) to an adopted son of 
his own, it is not necessary to consider ; it is sufficient to say 
that he has neither done, nor attempted to do, this. The 
question is, whether, the estate of his son being unlimited, 
and that son having married and left a widow his heir, and 
that heir having acquired a vested estate in her husband^s 
property as widow, a new heir can be substituted by adop- 
tion, who is to defeat that estate, and take as an adopted 
son what a legitimate son of Gour Kishore would not have 
taken. This seems contrary to all reason, and to all the 
principles of Hindu law, as far as we can collect them. It 
must be recollected that the adopted son, as such, takes by 
inheritance and not by devise. Now the rule of Hindu law 
is, that in the case of inheritance, the person to succeed 
must be the heir of the last full owner. In this case 
Bhowanee Kishore was the last full owner, and his wife 
succeeds, as his heir, to a widow^s estate. On her death 
the person to succeed will again be the heir at the death of 
Bhowanee Kishore. If Bhowanee Kishore had died unmar- 
ried, his mother, Chundrabullee would have been his heir, 
and the question of adoption would have stood on quite dif- 
ferent grounds. By exercising the power of adoption, she 
would have devested no estate but her own, and this would 
have brought the case within the ordinary rule ; but no 
case has been produced, no decision has been cited from 
the text books, and no principle has been stated, to show 
that by the mere gift of a power of adoption to a widow, 
the estate of the heir of a deceased son, vested in posses- 
sion, can be defeated or devested” (v) . 

§ 173. The case suggested by their Lordships at the 
close of the above quotation, was the case which actually 
came before them for decision in 1876. There a Zemindar 
in Guntur in the Madras Presidency died, leaving a widow, 
an infant son, and daughters. The son was placed in 


(i>) Bhoohun Moyee v. Ham Kishore^ 10 J. A. 279, SIO: S. 0, S Sutb. 
(P. 0.) 16. 
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possession^ but died a minor, and unmarried. His mother 
was then placed in possession, and adopted a son, without 
any authority from her deceased husband, but with the 
consent of all the husband^s sapindas. This was before the 
decision in the Bamnaad case (§ 109), and the Government 
refused to recognize the adoption, and the adopted son 
was never put in possession. On the death of the mother, 
the Collector placed the daughters in possession, apparently 
treating the heirship as one which had still to be traced to 
their father, the last full-aged Zemindar. The Madras 
High Court treated the adoption as invalid, on grounds 
which have been already discussed. On appeal, the Privy 
Council maintained the adoption, and the right of the 
adopted son to take as heir. They held that in the Madras 
Presidency the consent of the sapindas was as eflhcacious 
for the purpose of enabling a widow to adopt in lieu of a 
son who had died without issue, as it admittedly was where 
there never had been issue at all. As to the effect of the 
adoption they proceeded to say, If, then, there had been 
a written authority to the widow to adopt, the fact of the 
descent being cast would have made no difference, unless 
the case fell within the authority of that of Chundrabullee, 
reported in 10 Moore, in which it was decided, that the 
son having died leaving a widow in whom the inheritance 
had vested, the mother could not defeat the estate which 
had so become vested by making an adoption, though in 
pursuance of a written authority from her husband. That 
authority does not govern the present case, in which the 
adoption is made in derogation of the adoptive mother’s 
estates; and indeed expressly recognizes the distinc- 
tion” {w), 

§ 174. Both in Chundrabullee’s case and in the Guntur 
case just cited, it seems to have been assumed by the Judi- 
cial Committee, that an adoption made by a woman on 


Whethdir ail 
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(lo) VellflHfct V. 4 I. A. 1 ; S. C. 1 Mad. 174} S. 0. 26Suth, 8l< 

Boicunt Money v. Kiehen SoondeVt 7 Buth. 802« 



204 


LAW OF ADOPTION. 


[Chap. V, 


Principle of 
aboTe caees. 


Gases in which 
estate will not 
be devested. 


behalf of her deceased husband would always devest her 
own estate, whether she held as widow of the person to 
whom she adopted, or as mother of the son of that person. 
But in a more recent appeal before the Privy Council, it was 
suggested that there might be a difference in that respect 
between the two cases. In the former case, the adoption 
produces a son who takes as heir to his own father, and as 
such heir is prior to the widow. But in the latter case the 
adoption produces a son who is brother to the last male 
holder, and it is to the last male holder that descent is 
traced. Now a mother ranks before a brother as heir to 
her own son. Why then should he destroy her estate ? If 
the adoption could be treated as relating back to the life 
of the deceased, then it would have given him an undivid- 
ed brother, who would take by survivorship in preference 
to the mother. But it would seem that no such fiction is 
now admitted, (§ 181). In the particular instance it was 
unnecessary to decide the point, but it is well worthy of 
attention (x). When the adoption in Chundrabullee's case 
came again before the High Court of Bengal, the Judges 
seemed to think that the son so adopted would only take 
in his proper place and order after the mother (y ) . In a 
still later case the High Court of Bombay treated the Guntur 
case as evidencing the opinion of the Judicial Committee, 
that an adoption by a mother would devest her estate, and 
ruled in accordance with that opinion (z ) . 

§ 175. It will be observed that in both the Madras cases, 
in which the right of the adopted son was affirmed by the 
Privy Council, the property had descended lineally from the 
person to whom the adoption was made. In the Berham- 
pore case (§ 172), the last male holder was the person 
to whom the adoption was made. In the Guntur case 
(§ 173), there had been an intermediate descent to his own 


(oj) Ramasawmy v. Venkatramien^ 6 I. A. 196, 208 ' 

(v) Puddo Kumaree v. Juggvt Kiahore^ 5 Cal. 615, 644 ; reversed on another 
point, 8 1. A. 229. 

(fi) Jamnahaiv. Raychandf 7 Bom» 225: followed, Ravji Yvnayahravv^Lakah^ 
mihaif 11 Bom. ^1, 897. 
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son, and on his death without issue the Zemindary had 
reverted to the person making the adoption, who was at 
once his mother and his father^s widow. Two different 
cases, however, have arisen. Firaty where the property has 
descended to A. the son of B. to whom the adoption is 
made, as in the Guntur case, but has passed at his death 
to a person different from the widow who makes the adop- 
tion. Secondl/jfy where the property has descended from 
A., and the adoption has been made to B., a collateral rela- 
tion of A. Let it be assumed that the adopted son of B. 
would in each case have been the heir to A., if he had been 
adopted previously to the death of A. The question arises, 
whether, if he is adopted subsequently to the death, he 
will devest the estate of the person who has taken as heir 
of A. It has been held that he will not. 

§ 176. The first point was decided in a Madras case. 
There N. had died, leaving a widow the first defendant, and 
a son, Sitappah, by another v/ife. Sitappah died unmarried, 
and thereupon his stepmother, the first defendant, adopted 
Munisawmy, who was the son of one Bali. Bali sued as 
guardian of his son to establish the adoption. Its validity 
was conceded by the High Court. It seems to have been 
admitted in argument that the first defendant, as step- 
mother, was not the heir of Sitappah, and that Bali was his 
heir. Upon this the High Court held that the adoption 
conveyed no title to the property. They said, Even if it 
be considered that N.^s widow possessed or acquired in 1870 
(the date of Sitappah^s death) power to adopt a son to her 
husband, it has to be determined whether, according to 
Hindu law, any adoption could then be lawfully made by 
her. The principle of the decision of the Privy Council in 
the case reported in 10 Moore^s Indian Appeals, 279, {ante, 
§ 172) appears to us to govern this case, and show that it 
could not. Chinna Sitappah had inherited his father^s 
property; ^^He had full power of disposition over it; he 
might have alienated it ; he might have adopted a son to 
succeed to it; if he had no male issue of his body. He 
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could Have defeated every intention which his father enter- 
tained with respect to the property.” On the death of 
Chinna Sitappah, the next heir, it is here admitted^ was Bali 
Reddy, who is the natural father of the minor plaintiff, and 
who has also other sons. The inheritance having passed in 
1870 to Bali Reddy, still remains in him ; and we must hold 
upon the authority cited, that the estate of the deceased 
son, thus vested in possession, cannot be defeated and 
devested” (a) 


second point arose both in Bombay and in 
Bengal. In the Bombay case the facts were as follows : — 

A. 

Anaudram Sobbaram 

‘ =Sarjabai, =Hakhmabai. 

I adopts 
Badridas. 

Anandram and Sobharam were undivided brothers, who 
died leaving widows but no male issue. Anandram died 
first, therefore his whole interest passed to Sobharam, and 
on the death of the latter the entire property vested in his 
widow Rakhmabai. After the death of Sobharam, Sarjabai, 
widow of Anandram, adopted a son. Thereupon, a creditor 
raised the question, whether he took the estate of Sobharam. 
It was argued that the case in 10 M. I. A. 279 (ante, § 
172) established that an adoption can never be held valid, 
which has the effect of devesting an estate once vested. 
Upon that however Melvill, J. remarked, ^^In that case 
A claimed, by virtue of adoption, an estate which B. had 
inherited from C. Even if A had been a natural-born son, 
B, and not A. would have been the heir of C. ; and it was 
held that under such circumstances A. could not defeat B/s 
estate. There would seem to be no room for doubt on this 
point, and the decision in that case certainly does not 


(a) Annamah v. Mabhu Bali Reddy ^ 8 Mad- H. C., 10^ followed, Doohomoyee 
V. 8hama Churns 12 Gal. 246 ; Keshar Ramhriehna y. Qovind Qaneah, V Bom* 
Chandra v« Oojrabai, 14 Bom. 468. 
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support the argument (which is moreover at variance with 
the decision in Rdkhmabai v. Radhabai) (&), that an adop- 
tion can in no case operate to defeat an interest once 
vested/^ The same Judge, however, expressed a strong 
opinion that the adoption would not be valid on the ground 
suggested by the Judicial Committee in the Ramnaad 
case (c). He summarised their views as follows: — In 
other words, when the estate is vested in the widow, she 


may adopt without the consent of reversioners, but when 
the estate is vested in persons other than the widow, and 
the immediate effect of an adoption would be to defeat the 
interest of those persons, then justice requires that their 
consent should be obtained. This proposition seems very 
reasonable and just.” He distinguished the case from 


that of Rahhmabai v. Radhabai by saying : The two ^ghand y. 

widows being equally bound to take the measures neces- 


sary to secure their husbands^ future beatitude, the 


younger widow, who by withholding her consent, ignores 
the religious obligation imposed upon her, has no right to 
complain of injustice if the adoption be made by the elder 
without her consent. But it does not follow that the plea 
of injustice is to be equally disregarded where it is put 
forward by a person who is under no such religious obli- 
gation. In Ralchmabai v. Radhabai it was certainly laid 


down in the broadest terms that in the Mahratta country a 


Hindu widow may, without the consent of her husband^s 
kindred, adopt a son to him, if the act is done by her 
in the proper and bond fide performance of a religious duty, 
and neither capriciously nor from a corrupt motive. But 
the Judges by whom that case was decided were not dealing 
with an adoption which would have had the effect of 
devesting an estate vested in a relative other than a 
widow, nor in any of the decided cases on which they 
relied was the validity of such an adoption in issue. It 
does not appear to me that the authorities quoted would be 


(6) 5 Bom. H. C. (A. C. J.) 181, ante, § 171. 

(c) Collector of Madura v. "Moottoo ^malinga, 12 M. I. A. 897 ; 8. C. 1 B. 
L. B. (P. C.) 1 j S. C. 10 Suth. (P. C.) 17, ante, 5 110. 
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sufficient to support tlie validity of an adoption working 
such manifest injustice’^ (d). 

§ 178. As a matter of fact, the Court found that Sob- 
haram^s widow had given her consent to the adoption, so the 
whole of the above discussion was extra-judicial. It will, 
of course, be observed that the Madras and the Bombay 
Courts went upon different grounds. The Madras Court 
considered that the question was decided by the authority of 
the Privy Council. But there was this difference between 
the two cases, that in Chundrahullee^s case, the adopt- 
ed son, if natural-born, would not have been heir to the 
property he claimed. In the Madras case he certainly 
would have been. This was pointed out by the Bombay 
High Court (e). Their judgment proceeded upon the 
ground that the adoption itself was invalid. No objection 
of that sort could be taken in the Bengal case, and there 
the judgment went upon different grounds from those taken 
in either of the cases last cited. The facts of it were as 
follows : — 

§ 179. B. and B. named in the annexed table were undi- 
vided brothers, who held their property in the quasi- 
severalty of the Bengal law. P. by his will bequeathed his 

A. aies 1825. 


P. dies 1851 
== B. n. dies 1864, 

I 

dan^fliter 

dies childless after her 
father and before her mother. 


B. dies 1645 

K. dies 1855 
= Bamasoondery 
who in 1876 adopts 
Kally Prosonno, the plaintiff. 


share to his widow B. D. for life, and after her to the sons 
of his daughter, if any, subject to trusts, legacies and annui- 
ties. The daughter died without issue during the widow^s 


(d) RupcfMnd v. Rakhmahai, 8 Bom. H. 0. (A. C. J.) 114 This reasoning 
m the case of Eamji v. Gharnan, 6 Bom. 498 ; Dinker v. Qanesh, 
lb. 605 ; Patel Vandravan Jektenn v. Ma/nilal, 16 Bom. 666. 

(c) See also the remarks made upon it by the Bengal High Court in Ram 
Soondur v. Swrbanee Doseee, 22 Suth. 121. c a urv m swm 
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life, and at her death the widow made a will, bequeathing 
the property to the defendant as executor, for religious pur- 
poses. K. died in 1 855, leaving to his widow authority to 
adopt. If she had exercised that authority prior to the 
death of B. D., there can be no doubt that the son adopted 
to K. would have been the heir of his grand-uncle P., and 
would have been entitled to set aside the will of B. D., and 
to claim the property of P., so far as he had not disposed of 
it by his will. But the power was not exercised till 1876. 

When the suit was brought by the adopted son, the Court 
held that he could not succeed. At the death of B. D. the 
whole property of P. must have vested in some one who 
was then the heir of P. ; or if there was no such heir in 
existence, it must have passed to Government by escheat. 

The Court held, upon a review of all the cases, that there 
was no authority for holding that an estate, which had once 
vested in a person as heir of the last full owner, could be 
subsequently devested by the adoption of a person who 
would have been a nearer heir, had his adoption taken place 
previously to the death. They considered that the inherit- 
ance could not remain in a sort of latent abeyance, subject 
to be changed from one heir to another, on the happening 
of an event which might never take place, or only at some 
indefinite future time {/) . Some passages in the judgment 
are more broadly expressed than they would have been if 
the Court had not misconceived the facts of the case in the 
Privy Council from Berhampore {g). But the decision 
itself, coupled with the other cases cited, seems to lead to 
the following conclusions : First, where an adoption is made Rules, 
to the last male holder, the adopted son will devest the 
estate of any person, whose title would have been inferior 
to his, if he had been adopted prior to the death. Secondly, 
where the adoption is not made to the last male holder. 


(/) Kally Prosonno v. Ooeool Chunder, 2 Cal. 295, followed in a luher case 
when it was held that it made no difference that the delay in adoption had 
arisen from the fraud of the person who took the estate in default of adoption. 
Nilcomul V. Jotendro, 7 Cal. 178. Affd. Bhuhaneawari v. Nilkomulf 12 I. A. 
187, S. 0. 12 Cal. 18. 

Ig) See ants, § I72, note. 


27 
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but is made by the widow of any previous holder, it 
will perhaps devest her estate, subject, however, to the 
doubt suggested in § 174. Thirdly, under no other circum- 
stances will an adoption made to one person devest the 
estate of any one who has taken that estate as heir of 
another person. All these rules seem to be consistent with 
natural justice. In the first case, the object of an adoption 
is to supply an heir to the deceased. That heir, when 
created, properly takes precedence over any one who is a 
less remote heir. Further, the services which he renders to 
the deceased are fitly rewarded by the estate. In the second 
case, the widow who makes the adoption exercises a 
discretion which may be intended to produce a preferable 
heir to herself. Naturally she takes the consequences. 
But in the third case, there can be no reason why an 
adoption which is intended to benefit A. should disturb 
the succession to the estate of B., who receives no benefit 
from it, and who has not been consulted upon it, or been 
instrumental in bringing it about (h). 

§ 180. In Bengal, where a father has the absolute 
power of disposing of his property, he may couple with 
his authority to the widow to adopt, a direction that the 
estate of the widow shall not be interfered with during her 
life, or indeed any other condition derogating from the 
interest which would otherwise be taken by the adopted 
son (i). In provinces governed by the Mitakshara law, 
where a son obtains a vested interest in his father's 
property by birth, a person who has once made a complete 
and unconditional adoption could not derogate from its 
operation either by deed during his lifetime or by will. 
But where a man made a disposition of part of his property 
which was valid when made, and as part of the same 
transaction took a boy in adoption, the father of the 
adopted boy being aware of the provisions of the will, and 


(h) Approved and followed per curiam, 18 Cal. 74, 898. 

(») Radhamonee v. Jaduhnarain, S. D. of 1866, 189 ; Proaunnomnyee v. Ram- 
aoonder, S. D. of 1^9, 162 ; Bepin Behari v. Brojonath Mookhopadya, 8 0a4* 867. 
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assenting to them, and knowing that the testator would 
not have made the adoption without such assent, it was 
held that the will was valid against the adopted son (fc). 

If, however, a will disposed of the whole of the testator^s 
property, making no provision for an adopted son, it 
would probably be held that a subsequent adoption operated 
as a revocation of the will (1). It has been held in 
Bombay, that if the parent of the boy, when giving him in 
adoption, expressly agree with the widow that she shall 
remain in possession of the property during her lifetime, 
and she only accepts the boy on those terms, the agree- 
ment will bind him, as being made by his natural guardian, 
and within the powers given to such guardian by law (m). 

In a later case, however, before the Privy Council the 
eflEect of a similar agreement was much discussed, and not 
determined. The Committee refused to decide more than 
that such an agreement was not absolutely void, and there- 
fore might be ratified by the youth on arriving at full age {n ) . 

A fortioriy an agreement by the adopted son himself when 
of full age, waiving his rights in favour of the widow, 
would be valid (o). And he may after adoption renounce 
all rights in his adopted family, but this will not restore 
him to the position he has abandoned in his natural family. 

Upon his renunciation the next heir will succeed (p). 

§ 181. The second question which arises in the case of an Son’srightsdata 
adoption by a widow after her husband’s death, is as to the 
date at which the rights of the adopted son arise. It has 
been suggested that a son so adopted must be considered 

(fe) Lalcshmi v. Suhramanya^ 12 Mad. 490 ; Narayanasami v. Ramasamiy 14 
Mad. 172 ; Vinayek Narayanv. Qovindrav Chintamany 6 Bom. H. Ot., A. 0. 224. 

(Z) Per Conchy C. J., 6 Bom. H.Gt. A. C., p. 230, citing futwah of a pandit ; 

6M. I. A., p. 820. 

(rn) Chitko Kaghunath v. Janakiy 11 Bom. H. C. 199 ; followed Rai'ji Vinaya- 
hrav V. Ldksmihaiy 11 Bom. 881, p. 898. 

(n) Hamasawmi v. Vencataramaiyariy 6 1. A. 196 ; S. C. 2 Mad. 91. The 
Madras High Court subsequently expressed a strong opinion that such ao agree* 
fneiit by the father of the boy would not bind him ; Laksmana Ran v. Lakahmi 
Ammaly 4 Mad. 160 ; Narainah v. Savoohhadyy Mad. Deo. of 1854, 117 ; and see 
per curiamy 161. A. 59. 

(o) Mt, Tara Munee v. Dev NarayuUy 8 S. D. 887 (bl6) ; 2 W. MaoN. 188 j 
Mi* Bkugohuity v. Chowdhry Bholanathy 15 Suth. 68. 

(p) Ruvee Bhudr y. Boopehunker, 2 Bor. 656, 662, 665, [718]. 
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as a posthumous son, and that his rights would relate back 
to the death of the father when he ought to be considered 
as having been born, or even to the date of the authority 
to adopt, when he ought to be considered as having been 
conceived. The whole of the authorities on the point were 
examined in an elaborate judgment of the Sudder Court of 
Bengal, which was appealed against, and adopted in its 
entirety by the Privy Council, and which may be consi- 
dered as having settled the question (g). The point for 
decision in the case was, whether a widow, who had 
received an authority to adopt, was thereby debarred from 
suing for her husband’s estates in her own right. It was 
argued that she must be considered as a pregnant widow, 
and could only sue on behalf of the son whom she was 
about to bring forth. The Court refused to act upon any 
such fanciful analogy, and laid it down that although a 
son, when adopted, entered at once into the full rights of a 
natural-born son, his rights could not relate back to any 
earlier period. Till he was adopted, it might happen 
that he never would be adopted ; and when he was 
adopted, his fictitious birth into his new family could 
not be ante-dated. It must not, however, be supposed that 
an adopted son would necessarily have to acquiesce in 
all the dealings with the estate between the death of his 
adoptive father and his own adoption. The validity of 
How far he may those acts would have to be judged of with reference to 
acts o^wfdow.'^* their own character, and the nature of the estate held by 

the person whom he supersedes. Where that person, as 
frequently happens, is a female, either a widow, a daughter, 
or a mother, her estate is limited by the usual restrictions 
which fetter an estate which descends by inheritance from 
a man to a woman. These restrictions exist quite independ- 
ently of the adoption. The only effect of the adoption is 
that the person who can question them springs into exist- 
ence at once, whereas in the absence of an adoption he 

(q) Bamundoes v. Mt. Tarinee^ S. D. of 1850| 538 ; 7 M. 1. A. 169. See cases 
collected, 3 M. Dig. 186 ; Narain Mai v. Kooer Narairit 5 Cal. 251 1 Rambhat 
Y» Lakshmaut 5 Bom. 630. 
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would not be ascertained till the death of the woman. If 
she has created any incumbrances, or made any alienations 
which go beyond her legal powers, the son can set them 
aside at once. If they are within her powers, he is as much 
bound by them as any other reversioner would be (r) . And 
he is also bound, even though they were not fully within 
her powers, provided she obtained the consent of the 
persons who, at the time of the alienation, were the next 
heirs, and competent to give validity to the transaction («) . 
One case goes a good deal beyond this. A widow adopted 
a son under the authority of her husband. She succeeded 
him as his heir, and made an alienation, and then adopted 
another son. The Court held that the alienation was good as 
against the second adopted son (^) . The decision was given 
without any inquiry as to the propriety of the alienation, 
and was rested on the authority of Chundrahullee^s case (w). 
It does not seem to have occurred to the Court that a 
mother had no more than a limited estate, which, upon the 
authority of the case cited, was devested by the adoption. 
The son then came in for all rights which had not been 
lawfully disposed of, or barred, during the continuance of 
that estate (t;). 

182. I am not aware of any case which has raised the 
same question, where the person whose estate was devest- 
ed by adoption, was a male, and therefore a full owner. 
But I conceive the same rule would apply. Until adoption 
has taken place he is lawfully in possession, holding an 
estate which gives him the ordinary powers of alienation of a 
Hindu proprietor. No doubt he is liable to be superseded ; 

(r) Kishenmunnee v. Oodkountt 3 S. D. 220 (304) ; Ramkishen v. Mt. Sti-imutee^ 
3 S. D. 367 (439), explained, 7 M. 1. A. 178 ; Doorga Soonduree v. Goureepersad^ 
S. D. of J866, 170 ; Sreenath Roy v. Ruttunmnlla, 8.D. of 1859, 421 ; Manikmulla 
V. Parhuttee, ib. 515 ; Lakshmana Rau v. Lakshmi Ammalf 4 Mad. 160; per 
curiam, 8 M. 1. A., p. 443; Lakshman Bhau v. Uadhahai, 11 Bom. 609. 

(s) Rajkristo v. Kishoree, 3 Sutb. 14. 

(0 Oohindonath v. Ramkanay, 24 Suth. lS3,approvedpercur. , Rally Prosonno 
V, Gocool Chunder, 2 Cal. 307. See per curiam, 11 Bom. 614. 

(u) Bhoobum Moyee v. Ram Kiehore, 10 M. I. A. 279 ; S. C. 3 Sutb. (P. 0.) 
16 ; ante, § 172. 

(v) See as to tbe effect of acts done during the estate of u woman, poet, § 578 ; 
as to the effect of a decree passed against a widow before the adoption, see Mari 
8aran Moitra v. Bhuhaneswari, 15 1. A. 195; S. C. 16 Cal. 40. 
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but on the other hand he never may be superseded. It 
would be intolerable that he should be prevented from 
dealing with his own, on account of a contingency which 
may never happen. When the contingency has happened, 
it would be most inequitable that the purchaser should be 
deprived of rights which he obtained from one who, at the 
time, was perfectly competent to grant them. Accordingly, 
where the brother of the last holder of a Zemindary was 
placed in possession in 1869, and subsequently ousted by 
an adoption to the late Zemindar, the Privy Council held 
that he could not be made accountable for mesne profits 
from the former date. Their Lordships said, At that time 
Raghunada was, in default of a son of Adikonda, natural 
or adopted, unquestionably entitled to the Zemindary. 
The adoption took place on the 20th November, 1870, and 
the plaint states that the cause of action then accrued to the 
plaintiff. The plaint itself was filed on the 15th December, 
1870, and there is no proof of a previous demand of pos- 
session. Their Lordships are of opinion that the account 
of mesne profits should run only from the commencement 
of the suit” (w?). 

§ 183. It is hardly necessary to say that as under the 
ordinary Hindu law an adoption by a widow must always be 
to her husband, and for his benefit, an adoption made by 
her to herself alone would not give the adopted child any 
right, even after her death, to property inherited by her 
from her husband [x). Nor, indeed, to her own property, 
however acquired, such an adoption being nowhere recog- 
nized as creating any new status, except in Mithila, under 
the Kritrima system. But among dancing girls it is 
customary in Madras and Western India to adopt girls to 
follow their adoptive mother^s profession, and the girls so 
adopted succeed to their property. No particular ceremonies 


(iw) Raghunadha v. Brozo Kishoro^ 3 I. A. 154, 193; S. 0. I Mad. 69 ; S. C. 
25 Bath. 291. As to alieuatioiis by the father himself, see postf § 817. 

(of) Chowdhry Pudum v. Koer Oodey^ 12 M. I. A. 860 ; 8. 0. 12 Bnth. (P. C.) 
X ; S. C. 2 B. L. B. <P. C.) 101. 
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are necessary, recognition alone being sufficient (y). In 
Calcutta and Bombay, however, such adoptions have been 
held illegal (z ) . A recent attempt by a Brahman in Poona 
to adopt a daughter who should take the place of a natural- 
bom daughter, was held to be invalid by general law, 
and not sanctioned by local usage (a). 

§ 184. Kritrima adoption. — According to the Dattaha 
Mimamsa, the Kritrima form is still recognized by the 
general Hindu law, since the modern rule which refuses to 
recognize any sons except the legitimate son and the son 
given includes the Kritrima under the latter term {h). 
But the better opinion seems to be that this form is now 
obsolete, except in the Mithila country, where it is the 
prevalent species (c), and among the Nambudri Brahmans 
of the West Coast where it exists along with the usual 
form (d). The cause of its continuance in Mithila is attri- 
buted by Mr. MacNaghten to the rule which exists there, 
which forbids an adoption by a widow even with her hus- 
band^s authority. As the tendency of man is to defer an 
adoption until the last moment, the form which could be 
most rapidly and suddenly carried out, naturally found 
most favour (e) . This cannot be the reason for the exist- 
ence of this form among the Nambudri Brahmans, who 
allow a widow to adopt without her husband^s consent (/). 
Probably in each case the Kritrima has maintained a suc- 
cessful competition with the dattaha form as being laxes in 
its rules, and therefore easier of application. 

§ 185. The Kritrima son is thus described by Manu [g ) : 


(i/) Venkatachellum v. Venkatasawmy^ Mad. Deo. of 1856,65; Stra. Man. 
§ R8, 99; Steele, 185, 186. In the absence of a speciel custom, and on the 
analogy of an ordinary adoption, only one girl can be adopted, Venku v, Maha- 
Ungat 11 Mad. 393; Muttukannu v. Paramasami, 12 Mad. 214. 

( 2 ) Hencower Hanscower^ 2 M. Dig. 183; Mathura v. JSsu, 4 Bom. 646; 
but see Tara Naikin v. Nana Lakahman^ 14 Bom. 90. 

(a) Oangahai v. Anant^ 13 Bom. 690. (b) Dattaka Mimamsa, ii. § 65. 

(c) Suth. 8yn. 663, 674; 3 Dig. 276; 2 Stra. H, L. 202; note to Sutputtee 
V. Indranund, 2 S. D. 178 (221) ; Madhaviya, § 82. Mr. Sai-vadhikari says (626) 
that this form of adoption is still practised in Behar, Benares and other places, 
citing the note to Srxkant Sarma v. Radhakant, 1 S. D. A. 15 (19.) 
id) 11 Mad. 174, 176, ante § 42. (e) 1 W. MaoN. 97- 

(/) 11 Mad. 174, 176. (gr) Man,, ii. $ 169. 
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Only adult. 


No rettriotioQfl 
on choice. 


# 


He is considered as a son made (or adopted) whom a man 
takes as his own son, the boy being equal in class, endued 
with filial virtues, acquainted with (the) merit (of perform- 
ing obsequies to his adopter) and with (the) sin (of omit- 
ting them) The Mitakshara adds the further definition 

being enticed by the show of money or land, and being 
an orphan without father or mother ; for, if they be living, 
he is subject to their control’^ (A). 

§ 186. The consent of the adoptee is necessary to an 
adoption in this form (i), and the consent must be given 
in the lifetime of the adopting father (fe). This involves 
the adoptee being an adult. Consequently there appears 
to be no limit of age. The initiatory rites need not be per- 
formed in the family of the adopter, and the fact that 
those rites, including the upanayana^ have already been 
performed in the natural family is no obstacle (Z). Even 
marriage can be no obstacle, for it is stated by Keshuba 
Misra in treating of this species of adoption that a man 
may even adopt his own father (m). 

§187. The great distinction between this species of adop- 
tion and the dattaha, appears to be that the fiction of a 
new birth into the adoptive family, with the limitations 
consequent upon that fiction, do not exist. A Kritrima son 

does not lose his claim to his own family, nor assume the 
surname of his adoptive father ; he merely performs obse- 
quies, and takes the inheritance” (n). Hence any person 
may be adopted who is of the same tribe as his adopter, 
even a father as above stated, or a brother. In one case, 
from the Mithila district, it was stated by the Pandits and 
held by the Court that an adoption of an elder brother by 

(h) Mitakshara, i. 11, § 17. 

(i) Suth. Syn. 673; Baudhayana, ii. 2, 14; 2 W. MacN. 196. 

(k) Sutputtee v. Indranund, 2 8 . D. 178 (221) ; Durgopal v. iloopun, 6 8 . D. 
27i (340); Luchman v. Mohun^ 16 Sufch. 179. 

(l) 2 Sfcra. H. L. 204; 2 W. MocN. 196; Shibo Koere$ v. Joogun, SSutb. 155, 
S. 0. 4 Wym. 121. 

(w) 1 W. MaoN.70; Ohoivdree v. Hunoomant 68. D. 192(285); OomanDut 
V. Kunhia, 8 8. D. 145 (192). 

{n) 3 Dig. 276, u. ; 1 W. MacN. 76. 
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the younger was invalid (o). But Mr. MaoNaghten points 
out that the authorities relied upon in that case related 
exclusively to the dattaha form. A daughter's son may be 
adopted^ and so may the son of a sister (p) . For the same 
reason^ the prohibition against adopting an only or an eldest 
son does not apply to a Kritrima adoption (9). It has been 
held in the case last cited, that where a brother's son exists, 
no other can be adopted. But the opinion of the Pandits 
was principally founded upon texts applying to the dattaha 
form, and which, with reference to that form, have been 
long since held to be no longer in force. It is probable, 
therefore, that they would be held inapplicable to the 
Kritrima form, which is so much laxer in its rules. 


§ 188. As regards succession, the Kritrima son loses no 
rights of inheritance in his natural family. He becomes the 
son of two fathers to this extent, that he takes the inherit- 
ance of his adoptive father, but not of that father's father, 
or other collateral relations, nor of the wife of his adoptive 
father, or her relations (r). Nor do his sons, &c., take any 
interest in the property of the adoptive father, the relation- 
ship between adopter and adoptee being limited to the con- 
tracting parties themselves, and not extending further on 
either side (5). Among the Nambudri Brahmans (antej § 42) 
where it is desired to perpetuate the line of the adopter, 
the adopted son receives a special appointment to marry 
and raise up issue for the illam or line of the adopter (t). 


§ 1 89. It has already been stated that in Mithila a woman 
cannot adopt to her husband, after his death, whether she 
has obtained his permission or not. But she is at liberty to 


(o) Bunjeet SingA v Ohhya, 2 S. D. 245 (815). See 1 W. MacN. 76. n. 
D.^^92 (S” 8 S. D. 144 (192) ; Ohowdree v. Hunooman, 6 S 

(q) Ooman But v. Kunhia, 8 8 D. (197) ; 2 W. M>icN. 197, ^bere bowevei 

tbe opinion of the pandits was based upon the fact that the adopter was tb€ 
uncle of the adoptee. i ut 

SrinatA Serma v. Radhakaunt, 1 S. D. 15 (19) ; 1 W MaoN 
00* G^^eeahunker, 3 8. D. 307 (410) ; Sreenarain Rai v. Bhya Jha 

2 8. D. 28 (29, 84) ; 8h\bo hoeree v. Jugun, 8 Sutb. 156 ; S. C. 4 Wym l^l 
(s) Juawant Z>oolee, 26 Sutb. 255. (0 1) Mad. 168, 175, 179. ' " ’ 
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tion. 


Female may 
adopt to herself. 
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do in Mithila^ what she can do nowhere else, viz., adopt 
a son to herself, and this she may do either during her 
husband^s life, or after his death. And husband and wife 
may jointly adopt a son, or each may adopt separately. If 
a woman appoint an adopted son, he stands in the relation 
to her of a son, ofPers to her funeral oblations, and is heir to 
her estate ; but he does not become the adopted son of her 
husband, nor offer to him funeral oblations, nor succeed to 
his property. If a husband and wife jointly appoint an 
adopted son, he stands in the relation of son to both, and is 
heir to the estate of both. If the husband appoint one, and 
the wife another adopted son, they stand in the relation of 
sons to each of them respectively, and do not perforin the 
ceremony of offering funeral oblations, nor succeed to the 
estate of the husband and wife jointly’^ (it). 


Ceremonies. 


§ 1 90. No ceremonies or sacrifices are necessary to the 
validity of a Kritrima adoption. The form to be observed 
is this. At an auspicious time, the adopter of a son having 
bathed, addressing the person to be adopted, who has also 
bathed, and to whom he has given some acceptable chattel, 
says, Be my son.” He replies, I am become thy son.” 
The giving of some chattel to him arises merely from custom. 
It is not necessary to the adoption. The consent of both 
parties is the only requisite : and a set form of speech is not 
essential” (v). 


Similar form 
practised in 
Jaffna. 


It is a curious thing that this form of adoption, which 
now only exists in Mithila and among the Nambudris of 
Western India is almost identical in its leading features 
with that at present practised in Jaffna. There is the same 
absence of religious ceremonies, the same absence of any 
assumed new birth, and the same right of adoption both by 
husband and wife, followed by the same results of heirship 


(w) Futwah of pandits, Sree Narain Rai v. Bhya Jha, 2 8. D. 23 (29, 84) ; 1 
W. MacN. 101 ; Collector of Tirhoot v. Huroperehad. 7 Snth. 600 ; Shiho Koeree 
V Juguuy 8 Suth. 156 ; 8. 0. 4 Wym. 121. 

(v) Rvdradhara, cited note to Mitakshara^ i. 11, § 17 ; I W. MacN. 98 ; Kul- 
lean v. Kirpa^ 1 S. D. 9 (11); Durgopal v. Hoopun^ 6 8. D, 271 (840). 
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only to the adopter {w). The explanation given by Mr. 
MacNaghten (§ 184) may account for the survival of the 
Kritrima adoption : but it does not explain its origin. It 
seems plain that both the Mithila and the Ceylon form arose 
from purely secular motives, and existed anterior to, and 
independent of, Brahmanical theories. The growth of 
these put the Kritrima form out of fashion. But the 
similar type continued to flourish in Ceylon, where no such 
influence prevailed. An enquiry into the usages of the 
Tamil races in Southern India would probably disclose the 
existence of analogous customs. 

§ 190A. A custom known as that of Hlatam adoption Illatam adop* 
prevails among the Reddi caste in the Madras Presidency. 

It consists in the afliliation of a son-in-law, in consideration 
of assistance in the management of the family property. 

No religious significance appears to attach to the act. It 
seems uncertain whether such an afliliation can take place 
where there is already a son, or whether the person so 
afiiliated can claim a partition during the life of his adopt- 
ing father. After the death of the adopter he is entitled to 
the full rights of a son, even as against natural sons subse- 
quently born {x). As between himself and his own de- 
scendants he takes the property as self-acquisition, and 
therefore free from all restraints upon alienation (y). The 
property so taken descends to his relations, not to the 
heirs of the adopter (z), while he himself loses no rights of 
inheritance in his natural family (a). 


(i(j) Thesawaleme, ii. (®) Hanumantamma v. Rami Reddi, 4 Mad. 272, 
(y) Chella Papi v. Chella Koti, 7 Mad. H. C, 25. 

(«) Ramakristna v. Subhakka, 12 Mad. 442. 

(o) Balarami v. Peru, 6 Mad. 267. 



CHAPTER VI. 


Period o£ 
minority. 


FAMILY DELATIONS. 

Minority and Guardianship. 

§ 191. Minority under Hindu law terminates at the age 
of sixteen. There was, however, a difference of opinion as 
to whether this age was attained at the beginning, or at 
the end, of the sixteenth year. The Hindu writers seem 
to take the former view (a), and this was always held to 
be the law in Bengal (b). The latter limit is stated to be 
the rule in Mithila and Benares, and was followed in 
Southern India and apparently in Bombay (c). Different 
periods were also fixed for special purposes by statutes, 
which it does not come within the scope of this work to 

* discuss. These variances will soon loose all importance in 
consequence of Act IX of 1875, which lays down as a 

general rule for all persons domiciled in British India or the 
Allied States, that in the case of every minor or whose person 
or property a guardian has been, or shall be, appointed 
by any Court of Justice, and of every minor under the 
jurisdiction of any Court of Wards, minority terminates 
at the completion of the twenty-first year ; in all other 
cases, at the completion of the eighteenth year (d ) . Where 
a guardian has once been appointed by a Court of Justice, 


(a) 1 Dig. 293 ; 2 Dig. 116 ; Mitakshara on Loans, cited V. Darp., 770 ; Daya 
Bbaga, iii. L § 17, note ; Dattaka Mimamsa, iv. § 47- 

(b) I W. MacN. 103 ; 2 W. MacN. 220, 268, note ; Gaily churn v. Bhugqohufty^ 
10 B, L. R. 231 ; S. C. 19 Suth. 110; Mothoor Mohun v. 8urendro, 1 Cal. 108. 

(c) W. MacN. uhi. sup. ; 1 Stra. H. L. 72 ; 2 Stra. H. L. 76, 77 ; Lachman v. 
Rupchandy 6 S. D. 114 (136) ; Shii^i v. DatUy 12 Bom. H. C. 281, 290. 

(d) Khwahish v. SurjUy 3 All. 598; Reade v Krishna y 9 Mad. 391. As to 
whether the appointment ia coii^lete until a cei'tificate has actually been issued, 
see under Bombay Minors Act XX of 1864, Yelcnath v. Waruhaiy 18 Bom. 286; 
under Bengal Act XL of 1868, Mungniram v. Mohunt Oursahaiy 16 1, A. 196, 
S. 0. 17 Cal. 347. A Collector aimointed under Act XL of 1868, s. 7 is a guar- 
dian within the meaning of Act iX of 1576, s. 3, but one appointed under e. 12 
U not. 17 Cal' p. 948. 
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minority will last till 2 1 , whether the guardian so appointed 
continues to act or not, or has, or has not taken out a 
certificate (e). But where the Court of Wards has assumed 
jurisdiction, the disability of minority only continues so 
long as the Court of Wards, retains charge of the minor^s 
property, and no longer (/) . The Act is not to affect any 
person in respect of marriage, dower, divorce, or adoption. 

§ 192. Guardianship. — The Hindu law vests the guar- 
dianship of the minor in the sovereign as parens patrioe. 
Necessarily this duty is delegated to the child^s relations. 
Of these the father, and next to him the mother, is his 
natural guardian. In default of her, or if she is unfit to 
exercise the trust, his nearest male kinsmen should be ap- 
pointed, the paternal kindred having the preference over 
the maternal (g). Of course, in an undivided family, 
governed by Mitakshara law, the management of the whole 
property, including the minor’s share, would be vested in 
the nearest male, and not in the mother. It would be other- 
wise where the family was divided {h). But this would 
not interfere with her right to the custody of the child 
itself (i) . The husband’s relations, if any exist within the 
degree of a sapinda, are the guardians of a minor widow, 
in preference to her father and his relations (fc) . A mother 
loses her right by a second marriage (Z), and a father loses 


(e) Rudra Prokaeh v. Bholaiiaih Mukherjee, 12 Cal. 612; Oirish Chunder v. 
Abdul Selanij 14 Cal. 55. 

(/) Birjmohnn hal v. Rudra Perkash^ 17 Cal. 944. 

ig) Manu, viii. § 27; ix. § 146, 190, 19J ; 3 Dig. 542—544; F. MacN. 25; 
1 Stra. H. L- 71 : 2 Stra. H. L. 72 — 75 : Qungamn v. ChendrappUf Mad. Dec. of 
1859, 100; 1 W. MacN. 103; Mooddookrishna v. Tandavaroy^ Mad. Deo. of 
1852, 105; Muhtahoo v. Qunesh, S. D. of 1854, 329. Under Mithila law, 
however, it has been held that the mother is entitled to be guardian of the 
person of her minor sou in preference to the father. Jusftoday. Lallah Nettya^ 
5 Cal. 43. As to the clsiim of the step-mother, see Lukmee v. Umurchund, 2 
Bor. 144 [163] ; Ram Bunsee v Soohh Koonwaree. 7 Suth. 321 ; S. 0. 3 Wym. 
219; S. C. 2 In. Our. 193, Baee Sheo v. Ruttonjee, Morris, Pt, 1. 108. As to the 
Paiiiab, see Punjab Customary Law, II. 133. 

(^) Alimelammal v. Arunachellam^ 3 Mud. H.C. 69 ; Biseonauth v. Doorga» 
persadj 2 M. Dig. 49; OourahkoeH v. Oujadhur, 5 Cal. 219. But she can sue 
on his behalf if the proper guardian refuses to do so, Mokrund Deb v. Banes* 
Biesessureet 8. D. of 1853, 169. 

<») Kooldeep v, Bajhunsee^ 8. D. of 1847* 557* 

(fc) Khudiram Mookerjee v. Bonwari, 16 Cal. 584. 

{1) Baee 8heo v. Ruttonjeet Morris, Pt.^ 1. 103. 
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his right by giving his son in adoption (m) . And, of course, 
any guardian, however appointed, may be removed for 
proper cause (n). Little is to be found on the subject of 
guardianship in works on Hindu law. The matter is princi- 
pally regulated by statute (o). 


Right of guar- 
dian to oaatody 
of minor. 


Change of reli- 
gion hy parent ; 


§ 193. The right of the guardian to the possession of 
the infant is an absolute right, of which he cannot be de- 
prived, even by the desire of the minor himself, except 
upon suflBicient grounds. In the case of parents, especially, 
it is obvious that the custody of their child is a matter of 
greater moment to them than the custody of any article of 
property. Cases, however, have frequently occurred in the 
Indian Courts, where the right of a parent to recover his 
child has been contested, on the ground that the parent had 
changed his religion, and was therefore no longer a fit 
guardian for his child ; or that the child had changed its 
religion, and was no longer willing to live with its parent. 
On the former point it has been decided, that the fact that 
a father has changed his religion, whether the change be 
one to Christianity or from Christianity, is of itself no reason 
for depriving him of the custody of his children. It would 
be different, of course, if the change were attended with 
circumstances of immorality, which showed that his home 
was no longer fit for the residence of the child (p). But the 
case of a change of religion by the mother might be different. 
The religion of the father settles the law which governs 


(w) Lakshmihai v. Shridar, 8 Bom. 1. 

(w) Alimelanvmal v. Arunachellam y 3 Mad. H. 0. 69; Qourmonee v. Bama* 
80 ondereey S. D. of 1860, i. 532 ; Skinner v. Orde, 14 M. 1 A. 809; S. C. 10 B. 
L. B. 125; 8. 0. 17 Suth. 77; Kanahi v. Biddya, 1 All. 549; Abasi v. Dunne. 
1 All. 598. 

(o) See Ct. of Wards Acts, Beng. Reg. XXVI of 1798, Lll of 1803, VI of 
1822 ; Mad. Beg. V of 1804 ; Act XX of 1864 ; Bengal Act, IV of 1870. Minors 
not under Court of Wards, Act XL of 1858, IV of 1872. Rducaition and mar- 
riage of minors. Acts XXVl of 1854, XXI of 1855, XIV of 1858. Ram Bunsee 
V. Soobh Koonwareej 7 Suth. 821 ; 8. C. 3 Wym. 219; 8. 0. 2 In. Jur. 193; 
Ramchunder v, Brojonath, 4 Cal. 929. 8ee as to Procedure, Act IX of 1861 ; 
Guardian and Ward Act, XIII of 1874, Vlll of 1890. Where the Law requires 
the appointment of a guardian under any statute, no greater powers can be 
exercised by a guardian de facto than would have been vested in him by 
statute, if he had been duly appointed. Abhasei Begum v. Rajroop Koonwar. 
4 Cal. 88. Jr, 

{j>) B. y. Bezonji, Perry, O. C. 91. 
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himself, his family, and his property. ^^Prom the very 
necessity of the case, a child in India, under ordinary cir- 
cumstances, must be presumed to have his father^s religion, 
and his corresponding civil and social status ; and it is, there- 
fore, ordinarily, and in the absence of controlling circum- 
stances, the duty of a guardian to train his infant ward in 
such religion/^ Therefore, where a change of religion on 
the part of the mother would have the effect of changing 
the religion, and therefore the legal status of the infant, the 
Court would remove her from her position as guardian. 

And the asserted wish of the minor, also, to change his 
religion, in conformity with that of the mother, would not 
necessarily alter the case ; unless, perhaps, where the 
advanced age of the minor, and the settled character of 
his religious convictions would render it improper, or im- 
possible, to attempt to restore him to his former position {q). 

The rights of a father to direct the religion in which his 
children shall be brought up is so inseparable from his 
character as parent that he cannot be bound by an agree- 
ment renouncing the rights, even though the agreement is 
made before marriage and was a sine qua non to the 
marriage taking place (r) . But where the father has 
allowed his agreement to be acted on during his life, and 
has died without expressing any contrary wish, these 
circumstances will be taken into consideration as showing 
that he had abandoned any desire that his children should 
be brought up in his own religion, especially if it appears 
that it would be for their temporal benefit to continue in 
the religion of their mother («) . 

§ 194. The case of a child voluntarily leaving its parents by infant, 
has frequently occurred where there has been a conversion 
to Christianity. It seems at one time to have been the 
practice of the Courts of Calcutta and Madras to allow the 


(g) Shinner v. Ord«, 14 M. I. A. 309 ; 8. 0 10 B. L R. 126 ; S. 0. 17 Suth. 77. 
(r ) He Agar Ellis, 1 0 Ch. D. 49 This right of the father continnes in Knslaud 
till the child is 21. Re Aqar Ellis. 24 Ch. D. 317. 

U) Re Clarke, 21 Ch. D. 817 ) Re Violet Nevin, 2 Ch. (1891) 299. 
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child to exercise his discretion, if, upon a personal examin- 
ation, they were satisfied that his wish was to remain away 
from his parents, and that he was capable of exercising an 
intelligent judgment upon the point. The contrary rule 
was for the first time laid down by the Supreme Court of 
Bombay, when they directed a boy of twelve years old to be 
given back to his father, and refused to examine him as to 
his capacity and knowledge of the Christian religion, or as 
to his wish to remain with his Christian instructors (^). 
This course was approved by Mr. Justice Patteaon, to whom 
Sir Erskine Perry referred the point {u ) . That decision was 
followed in the Supreme Court of Madras in 1858, in the 
case of Gulloor Narrainsawmy (t?), when Sir Christopher 
RawUnson and Sir Adam Bittleston decided that a Hindu 
youth of the age of fourteen, who had gone to the Scottish 
missionaries, should be given up to his father, though he 
had become a convert to Christianity, and was most anxious 
to remain with his new protectors. A similar decision was 
given in Calcutta in 1863, by Sir Mordaunt Wells, where a 
boy of fifteen years and two months had voluntarily gone to 
reside with the missionaries [w ) . All these cases were lately 
examined and aiSirmed by the Madras High Court, which 
held that under Act IX of 1875 the period of parental 
control and custody lasted until 18 (x). It may also be 
observed, that it is a criminal offence under the Indian 
Penal Code, to entice from the keeping of its lawful guar- 
dian a male minor under the age of fourteen, or a female 
minor under the age of sixteen [y ) . 

§ 195. The mother is the natural guardian of an illegiti- 
mate child. But where she has allowed the child to be 

(t) R. V. Neahitt, Perry, O. C. 103 ^ (u) 2b., p. 109. 

(v) Not reported. I was counsel for the missiooaries m the case. — J. D. M. 
iw) Be Himnauth Pose, 1 Hyde, 111. 

{x) Reade v. Krishna^ 9 Mad. 891 . No agreement by which a parent snrrenden 
to another the right to the custody of the child is binding, and in this respect 
the mother of an illegitimate child is in the same position as the father of one 
that is legitimate. Reg, v. Bamardo, A, 0. (iSdl) 388. 

{y) 1. P. C. § 861, 8^. The consent, or wish, of the minor is quite im- 
material. See oases cited suh loco. Mayue's Commentaries on the Indian 
Penal Code. 
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separated from her and brought up by the father, or by 
persons appointed by him, the Court will not allow her to 
enforce her rights. Especially if the result would be dis- 
advantageous to the child, by depriving it of the advantages 
of a higher mode of life and education ( 2 ). Her own 
continued immorality would of itself be a sufficient reason 
against handing over to her a child which was otherwise 
properly provided for (a). 

§ 196. Contracts made by a minor himself are, at the 
utmost voidable, not void. If made for any necessary pur- 
pose they are absolutely binding upon him, and they can 
always be ratified by him after he attains full age, either 
expressly, or impliedly by acquiescence, and taking the 
benefit of them (6). He will also be bound by the act of 
his guardian, in the management of his estate, when bond 
fide and for his interest, and when it is such as the infant 
might reasonably and prudently have done for himself, if 
he had been of full age (r) . But not where the act appears 
not to have been for his benefit (d), unless he has ratified 


(e) R. V. Fletcher f Perry, O. C. 109 ; Mittibhayi v. Kottekaratiy Mad. Dec. 
of i860, 154; Lai Das v. Nehunjo, 4 Gal. 374. 

(а) Venkamma v. Savitramma, 12 Mud. 67. 

(б) Renniev, Owiganarainy 8 Suth. 10 ; Boiddonath 7 . Ramkishoref 18 Suth. 
166; Doorga Churn v. Ram Narniny ib. 172. 

(c) Cauminany v. Perummay Mad. Dec. of 1855, 99; Temmakal v. Svhham- 
mal, 2 Mad. H. G. 47 ; Maniahankar 7 . Bai Muliy 12 Bom. 686; Nathuram v. 
Shoma Chhaqauy 14 Bom. 562 ; Kumurooddeenv, Shaikh Bhadoo, 1 1 Suth. 184 ; 
Makhul 7 . Srimati Masnady 8 B. L. R. (A. G. J.) 54; 8. G. 11 Suth. 396; 
Qoorooperead v. Mudduny 6. D. of 1856, 980; Soonder Narain v. Bennud Raniy 

4 Cal. 76 ; Roshan Singh v, Har KishaUy 8 All. 585 ; Sikher Chund v. Dulputtyy 

5 Gal. ^8; Nirvanaya 7 . Nirvanayay 9 Bom. 865. See aa to a guardian *8 
power of leasing, Nuhokiehen 7 . Kaleepersady S. D. of 1869, 607 Qopeenath v. 
Ramjeetvuny ib, 913; Beebee Sowlutoonisa v. Robt. Saviy ib. 1575. See also hs 
to oontmots rMuiring statutory sanction, Debi Dutt v. Subodra, 2 Gal. 288. 
Manji Ram 7 . Tara Singhy 8 All. 852 ; Doorga Persad 7 . Kesho Persad, 9 1. A. 
27» B. G. 8 Cal. 656 ; Bai Balkrishna v. Mt. Masvma Bibiy 9 1. A. 182 ; 8. C. 
5 All, 142; Dunput Singh v. Shoobudroy 8 Col. 620; Harendra Narain v. 
dioran, 16 Oal. 40 ; Bhwpendro Narayan 7 . Nemye Chandy 15 Cal. 627 ; Oirraj 
Baheh 7. Kaai Hamidy 9 All. 840. Documents executed by a Hindu widow who 
described herself as ** mother of A, minor,” were held in the absence of evi* 
denoe to the contrary, to be executed by her in her capacity as guardian of the 
infant, Watson v. Sham Lai Mittery 14 1. A. 178. D. 15 Oal. 8. 

(d) Sambasivien v. Rristnien, Mad. Dec. of 1^8, 252 ; Nawdb Syud Ashru. 
fooddeen v. Mt. Shama Soonderesy 8. D. of 1858, 581 ; Nuhokiehen v. Kalemer^ 
sad, 8. D. of 1^9, 607 ; Lalla Bunseedhur 7 . Koonvmr Bindeseresy 10 M. 1. A. 
454. A guardian may pay debts barred by statute if fairly due, Chowdhry 
Chuttersal v. Government y 8 Suth. 57. 
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it on reaching his majority (e). And where the act is done 
by a person who is not his guardian, but who is the mana- 
ger of the estate in which he has an interest, he will equally 
be bound, if under the circumstances the step taken was 
necessary, proper, or prudent (/). In all cases the power 
of the guardian or manager is limited to the disposal of the 
estate with which he is entrusted. He cannot bind the 
minor by any purely personal covenant. For instance, a 
guardian in order to pay off a charge upon the estate sold 
part of it, and was held to have acted properly in so doing. 
The part was sold as free of all Government claim for 
revenue, and naturally fetched a higWr price on that 
account. The conveyance contained a covenant binding the 
minor and his heirs to indemnify the purchaser against 
any claims for revenue which the Government might make 
at any future time, and provided that the amount of such 
indemnity should be a charge upon the unsold portion of 
the estate, and should also be payable personally by the 
vendor and his heirs. After the termination of the minority 
Government assessed the land, and an action was brought 
upon the covenant by the purchaser. The Privy Council 
held that the personal covenant was not binding on the minor 
after he attained majority, such a covenant being beyond 
the guardian^s powers. They thought that possibly it might 
bind the land, as the result of the covenant was to save 
part of the land which would otherwise have to be sold. 
It was unnecessary to decide this point, as under a special 
statute the land was made free from incumbrance (gr). 

Where the act is done by a person in possession of 


{e) Chetty Colum v. Rajah Rungasawmy, S M. I. A. 819 ; 8. 0. 4 Sttth. 
(P. C ) 71 • Oolauh Koonivurree v. Eshan Chunder, 8 M. I A . 447 ; 8. C. 2 Subh. 
(P. O.) 47. Kumurooddeen v. Shaikh Bhadoo^ 11 8uth. 134 ; Bhohanny v. 
Teerpurachurriy 2 M, Dig. lOil; Mongooney v. QQoro(yperf^ad, ih. 188. See at to 
carrying out, after the removal of a pernonal disability, n oontraob which was 
agreed upon while the disability lasted, Qregaon v. Aditya Deh, 16 1. A. 221. 8. 
C. 17 Cal. 223. A ratification will be of no effect, if the property has already 
passed away from the person who ratifies the transaction, Lallah Rawuih v. 
Chadee^ 8. D- of 1858, 312. 

(/) Hunoomawpersaud v. A/t Bahooe, 6 M I. A. 893. 

(</) Waghela Raj Sartji v. Shekh Manludin, 14 1. A. 89; 1 1 Bom. 651. 
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property, who does not profess to be acting on behalf of the 
minor, but who claims to be independent owner, and to be 
acting on his own behalf, it will not bind the infant who is 
really entitled (h). 

Of course the objection to an act on the ground of 
minority must be taken by the minor himself. Those who 
deal with him are always bound, though he may not be (t) . 

Where a minor on coming of age sues to set a sale aside, 
he is bound to refund the purchase money, when his estate 
has benefited by it, or to hold the property charged with 
the amount of debt from which it has been freed by the 
sale {k). 

« 

§ 197. A minor, who is properly represented in a suit, Decrees, 
will be bound by its result, whether that result is arrived 
at by hostile decree, or by compromise or by withdrawal (Z) . 

But the Court will not make a decree by consent without 
ascertaining whether it is for the benefit of the infant. 
Without such approval by the Court, the compromise will not 
bind the infant, and the decree passed in accordance there- 
with will be set aside at his instance (m) . Where a decree 
binding on a minor has once been obtained, the creditor 
will not be deprived of the benefit of his decree, because 
he has by mistake taken out execution against the guardian 


Equities on 
setting aside. 


(/t) Bahur Ali v. SooUeea^ 13 Suth. 63. 

(i) Canaka v. Cottavappah^ Mad. Dec. of 1855, 184 Hanmant Lakshmanv, 
JayaraOf 12 Bom. 60 ; Mahamed Arif v. Saraswati Dehya, 18 Cal. 259. 

(/c) Bukehun V, VooLhinj 12 Suth. 337; S.C.3B.L. R. (A.C.J.)423; Paran 
Chandra v. Karunamayit 7 B. L. R. 90 ; S. C. 15 Suth. 268 ; Bai Kesar v. Bai 
Oanga^ 8 Bom. H. C. (A. C. J.) 81 ; Mirza Pana v. Saiad Sadik^ 7 N.-W. P. 
201 ; Kuvarji v Moti Haridas, 3 Bom. 234 ; and see Qadgeppa v. Apaji^ 3 Bom. 
287 • / 

(1) Kamaraju v. Secretary of States 11 Mad. 809; Chengal Reddi v. Venkata 
Beddif 12 Mad. 483 ; Tarinee Churn v. Watson, 12 Suth. 414 ; S. C. 8 B. L. R. 
(A. G. J.) 437 ; Modhoo Soodun v. Prithee Bulluh, 16 Suth. 231 ; Jungee Lall 
V. Sham Lall, 20 Suth. 120; Lekraj v. Mahtah, 14 M. 1. A. 393 ; S. 0. 10. B L. 
R. 36 ; S. C. 17 Suth. 117 ; Mrinamoyi v. Jogo Diehuri, 5 Cal. 450. And the 
guardian may equally compromise claims before suit ; Qopeenath v. Bamjeewun, 
8. D. of 1859, 913. As to effect of withdrawal of suit, Eshan Chunder v. Nunda* 
wioni, 10 Cal. 857. 

Roni Churn v. Mungul, 16 Suth. 282. Civil Procedure Code, Act XIV of 
9 462 } Rajagopal v. Muttupalem^ 8 Mad. 103 ; Karmali y. Rahimbhoy^ 13 
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by name instead of against the minor as represented by the 
guardian (n). And the mere fact that a proceeding was 
partly conducted through the intervention of a Civil Court 
— as for instance, a decree on a foreclosure— does not give 
it any additional validity against a minor, unless he is 
properly made a party to the proceeding at a stage when 
he can question it on its merits (o) ; Of course a compromise 
or a decree can always be set aside if obtained by fraud (jp). 
Cases might arise in which a guardian by mere carelessness, 
amounting to gross neglect of duty but without fraud, 
failed properly to support the interests of his ward, and 
thereby failed in a suit which he ought to have won. 
Whether the ward in attaining full age might set aside the 
decree against him is a point which has been raised, but 
not decided, (q). 

The natural father of an adopted son is not his guardian, 
unless specially so appointed, so as to bind him by his con- 
duct of a suit in his behalf (r). And although the minor 
may properly be represented by the manager of the undi- 
vided family, the mere fact that the suit is conducted or 
defended by the manager is not in itself sufficient to show 
that the minor is adequately represented («) . If, however, 
the Court has in fact given permission to any one to repre- 
sent the minor, his acts will not be invalid for want of a 
certificate under Act XL of 1858, though the absence of 
such certificate may, if not rebutted, be evidence that there 
never has been such a permission {t), A mere want of 
form in the mode of describing the minors will not affect 


(n) Hari v. Narayan, 12 Bom. 427. 

(o) Buzrung v. Mt. Mautora^ 22 Suth. 119. 

(p) Lekraj v. Mahtahj 14 M. 1. A. 898 ; 8. C. 10 B. L. R. 35 ; 8. C. 17 Sutli. 
117 ; SiheB Bolomon v. Ahdul 6 Cal. 687 ; Eshan Chundcv v, Nundawoni^ 
10 Cal. 857 ; Raghubar Dyal v. Bhxkya Lall^ 12 Cal. 69. 

(q) Mungniram v. Mohunt Qursahai^ 16 I. A., p. 204, 8. C. 17 Cal. p. 361. 

(r) Srinarain HSitter v. Sreemutty Kishen^ 11 B. L. R. 171. (P. C.) 

(«) Padmakar Vinayekv. Mahadev Krishna y 10 Bom. 21. Doubting Oan Savant 
V. Narayen Dhondy 7 Bom. 467; Vishnu Keshav v. Ramchandra, 11 Bom. 180. 

(0 Jogi Singh v. Behari Singh, 11 Cal. 509; Alim Buksh v. Jhalo Bibi, 12 
Gat. 48 ; Durgopershad v. Kesko Perehad, 9 I. A. 27 ; 8. C. 8 Cal. 656; Suresh 
Chunder v . Juqat Chunder, 14 Cal. 204 ; Parmeshar Das v. Bela, 9 AIL 508. A« 
to suits brought on behalf of a minor without the sanction of the Couvt of 
>yardS| see Dineth Ohundsr ?. Qolam Mostapha, 16 Cal. 
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the validity of the decree, if they have been really repre- 
sented and sued {u). 

A decree in a suit in which a minor is properly represent- 
ed may be liable to set aside for fraud or other reasons, 
but till set aside it binds him, and proceedings to get rid 
of it must be commenced within a year from the date of 
the decree or from the termination of the minority (v). 

Where the minor has not been properly represented the 
decree is a nullity, as far as he is concerned. He need take 
no notice of it, and may proceed to enforce his rights 
within the period of limitation which would be applicable 
if no decree had been passed {w). 

A guardian is liable to be sued by his ward for damages SDitsagainit 
arising from his fraudulent or illegal acts (a?). For debts 
due by the ward, the guardian of course is only liable to the 
extent of the funds which have reached his hands (y). 


(u) Jogi Singh v. Behan Singh^ uh. sup.^Bhaha Pershad v. Secretary of State, 
14 Cal. 169 j Sureeh Chunder v. Jugat Chunder, 14 Cal. 204 ; Nateevayyan v. 
Narasimmayyar, 18 Mad. 480 : Hari Saran Moitrav* Bhuhanesyjari Dehi, 151. 
A. 196. 8. G. 16 Cal 40. 

(t>) Act XV of 1877f Sched. II, Art, 12. Mungniram Marwariy, Mohunt 
Oursahai, 16 1. A. 208. S. C. 17 Cal. 347> As to the mode of setting aside suoh 
a decree, see Mirali Bahimbhoy v. Rehmoohhoy, 15 Bom. 694. 

{w) Daji Himat v. Dhirajram, 12 Bom. 18. 

((d) lesur Chunder v. Bagah, 8. D. of 18^, 1, 849. 

(V) Sheikh Azeemooddeen v. Moonehee Athur, 3 8uth. 187. 




CHAPTER VII. 


EARLY LAW OF PROPERTY. 

§ 198. The student who wishes to understand the Hindu 
system of property, must begin by freeing his mind from 
all previous notions drawn from English law. They would 
not only be useless, but misleading. In England owner- 
ship, as a rule, is single, independent, and unrestricted. 
It may be joint, but the presumption will be to the contrary. 
It may be restricted, but only in special instances, and 
under special provisions. In India, on the contrary, joint 
ownership is the rule, and will be presumed to exist in each 
individual case until the contrary is proved. If an indi- 
vidual holds property in severalty, it will, in the next 
generation, relapse into a state of joint tenancy. Absolute, 
unrestricted ownership, such as enables the owner to do 
anything he likes with his property, is the exception. The 
father is restrained by his sons, the brother by his brothers, 
the woman by her successors. If property is free in the 
hands of its acquirer, it will resume its fetters in the hands 
of his heirs. Individual property is the rule in the West. 
Corporate property is the rule in the East. And yet, 
although the difEerence between the two systems can now 
only be expressed in terms of direct antithesis, it is pretty 
certain that both had a common origin (a) . But in India 
the past and the present are continuous. In England they 
are separated by a wide gulf. Of the bridge by which 
they were formerly connected, a few planks, only visible to 
the eye of the antiquarian, are all that now remain. 


(a) 8ee Mainei Tillage Commiuutiea} 82. 
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§ 199. Three forms of the corporate system of property Different forme 
exist in India ; the Patriarchal Family, the Joint Family and 
the Village Community. The two former, in one shape or 
other, may be said to prevail throughout the length and 
breadth of India. The last still flourishes in the north-west 
of Hindostan. It is traceable, though dying out, in Southern 
India. It has disappeared, though we may be sure it for- 
merly existed, in Bengal and the upper part of the penin- 
sula. In some regions, such as among the Hill tribes and 
the Nairs of the Western Coast, it appears never to have 
arisen at all. The analogy between the two latter forms is 
complete. The Village, Community is a corporate body, of 
which the members are families. The Joint Family is a 
corporate body, of which the members are individuals. The 
process of change which has been undergone both by Village 
Communities and Families is similar, and the causes of this 
change are generally identical. It seems a tempting gene- 
ralisation to lay down, that one must have sprung from the 
other ; that the Village Community has grown out of the 
extension of the J oint Family, or that the J oint Family has 
resulted from the dissolving of the larger body into its 
component parts. But such a generalisation would be un- 
safe. The same causes have n6 doubt produced the Village 
system and the Family system. But it is certain that there 
are many Villages which have never sprung from the same 
Family, and many places where the Family system has 
shown no tendency to grow into the Village system. 

§ 200. The Village system of India may be studied with Village com- 
most advantage in the Punjab, as it is there that we find it Punjab.* 
in its most perfect, as well as in its transitional, forms. It 
presents three marked phases, which exactly correspond to 
the changes in an undivided family. The closest form of 
union is that which is known as the Communal Zemindari 
village. Under this system the land is so held that all the 
village co-sharers have each their proportionate share in it 
as common property, without any possession of, or title to, 
distinct portions of it ; and the measure of each proprietor's 
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Panjab. 


interest is his share as fixed by the customary law of inher- 
itance. The rents paid by the cultivators are thrown into a 
common stock, with all other profits from the village lands, 
and after deduction of the expenses the balance is divided 
among the proprietors according to their shares ** (b). This 
corresponds to the undivided family in its purest state. 
The second stage is called the pattidari village. In it the 
holdings are all in severalty, and each sharer manages his 
own portion of land. But the extent of the share is deter- 
mined by ancestral right, and is capable of being modified 
from time to time upon this principle (c). This corresponds 
to the state of an undivided family in Bengal. The transi- 
tional stage between joint holdings and holdings in severalty 
is to be found in the system of re-distribution, which is 
still practised in the Pathan communities of Peshawur. 
According to that practice, the holdings were originally 
allotted to the individual families on the principle of strict 
equality . But as time introduced inequalities with reference 
to the numbers settled on each holding, a periodical transfer 
and re-distribution of holdings took place (d ) . This practice 
naturally dies out as the sense of individual property 
strengthens, and as the habit of dealing with the shares by 
mortgage and sale is introduced. The share of each family 
then becomes its own. The third and final stage is known 
as the bhaiachari village. It agrees with the pattidari form, 
inasmuch as each owner holds his share in severalty. But 
it differs from it, inasmuch as the extent of the holding is 
strictly defined by the amount actually held in possession. 
All reference to ancestral right has disappeared, and no 
change in the number of the co-sharers can entitle any 
member to have his share enlarged. His rights have become 
absolute instead of relative, and have ceased to be measured 
by any reference to the extent of the whole village, and the 

Punjab Customs, 105, 161, This stage is the same as that described by 
Sir H. S. Maine, as existing in Servia and the adjoining districts. Ancient 
Law, 267. See Bvans, Bosnia, 44, 

(e) Punjab Customs, 106, 166. 

T Corresponding Customs, Maine, Ano. 

Law, 267; Vdlage Communities, 81; Lavaleye, ch.n.; Wallace, Russia, i. 189. 
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numbers of those by whom it is held {e). This is exactly 
the state of a family after its members have come to a 
partition. 

§ 201. The same causes which have broken up the Joint 
Family of Bengal have led te the disappearance of the 
Village system in that province. In Western and Central 
India^ the wars and devastations of Muhammedans, Mah- 
rattas^ and Pindarries swept away the Village institutions, 
as well as almost every other form of ancient proprietary 
right (/). But in Southern India, among the Tamil races, Southern India, 
we find traces of similar communities (g). The Village 
landholders are there represented by a class known as 
MircutidarSy the extent and nature of whose rights are far 
from being clearly ascertained. It is certain, however, that 
they have a preferential right over other inhabitants to be 
accepted as tenants by the Government, a right which they 
do not even lose by neglecting to avail themselves of it at 
each fresh settlement {h). They are jointly entitled to 
receive certain fees and perquisites from the occupying 
tenants, and to share in the common lands (i). Some vil- 
lages are even at the present time held in shares by a body 
of proprietors who claim to represent the original owners, 
and a practice of exchanging and re-distributing these 
shares is known still to exist, though it is fast dying out (fe) . 

In Madras the Government claim is made upon each occu- 
pant separately, not upon the whole village, as in the 
Punjab; but the contrary usage must once have existed. 


(e) Punjab CuHtoms, 106, 161. 

(/) See Bpeecb of Sir J, Lnwrence, cited Punjab Customs, 138. 

(j 7 ) Elpbinat.one, India, 66, 249. 

{h) Uamanonjav> Peetoyen, Mad. Deo of 1850, 121 ; Alagappn v. Pamnsamv. 
Mad. Dec. of 1859, 101 ; 5tb Report Uouse of Commons, cited MoottoopermaU 
V. Tondaven. 1 N. C. 820. [2751. See Fakir Muhammad v. Tirumala Chajiur. 
1 Mad. 205. 

(i) Mootoopermall v. Tondaven^ 1 Stra. N. C. 800. [260] KoomarnsaunHy v. 
RagarUf Mad. Dec. of 1852, 38 ; V iawanadha v. Moottoo Moodely^ Mad. Dec. of 
1854, 141 ; Muniappa Kasturi^ Mad. Dec. of 1862, 60. In the Punjab this 
right may be retained by a oo-sharer. though he has ceased to po8^e88 any 
land in the village. Punjab Customs, 108. 

(fc) Mtiduia Manual, Pt. V. 12 ; Venkatnuvami ▼ Subha Rau, 2 Mad. H. C. 
Ij 5; Anandayyan v. Devarajayyan^ ih. 17; Saminnfhaiyan v. Saminthaiyau, 
4 M»id. H. C. 159; Siffiaramiyer v. Alagiri^ 8 Mad, Rev. Reg. 189. 
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Sir Gr. Campbell mentions an instance in which the Govern- 
ment supposed that they were receiving their revenue as 
usuah from the individual ryots. It was ascertained that 
the village had really taken the matter into its own hands^ 
and regularly re-distributed the burthen according to 
ancient practice among the leveral occupants (Z). 

§ 202. The co-sharers in many of these Village Communi- 
ties are persons who are actually descended from a common 
ancestor. In many other cases they profess a common 
descent, for which there is probably no foundation (m). 
In some cases it is quite certain there can be no common 
descent, as they are of different castes, or even of different 
religions (n) . But it is well known that in India the mere 
fact of association produces a belief in a common origin, 
unless there are circumstances which make such an identity 
plainly impossible. I have often heard a witness say of 
another man that he was his relation, and then upon cross- 
examination explain that he was of the same caste. The 
ideas presented themselves to his mind, not as two but as 
one. An instance is given by Sir H. S. Maine, in which 
some missionaries planted in villages converts collected from 
all sorts of different regions. They rapidly adopted the 
language and habits of a brotherhood, and will no doubt 
before long frame a pedigree to account for their juxta-posi- 
tion (o). It is evident that an actual community of descent 
must depend upon mere accident. If a family settled in 
an unoccupied district, it might spread out till it formed 
one community, or several Village Communities. The 
same result might happen if a family became sufficiently 
powerful to turn out its neighbours, or to reduce them to 
submission. Where the country was more thickly peopled, 
several families would have to unite from the first for 


(L) Land Tenures, Co^>den Club, 197. 

(tn) Punjab Cuatoms, 1136, 164; Maine, Vill. Com. 12, 176; Early Instit. 1, 
64; Lyall, Asiatic Studies, cb. vii ; Huntef*8 Orissa, ii 72 ; Moliennaii, 214. It 
must be remembered that the co-sharers of a village are a much smaller body 
than the inhabitants. 

(n) Maine, Vill. Com. 176; Muniappa v, Kanturi^ Mad Dec. of 1862, 50. 

(o) Maine, Early Instit. 238. 



Paras. 201>203.] 


VILLAGE CUMMUNiTlES. 


235 


mutual protection, and would in time begin to account in 
the usual way for the fact that they found themselves united 
in interest. Families which settled, or sprung up, in regions 
that were fully occupied never could form new communities 
based on the possession of land. 

§ 203. As it is certain that Village Communities have Joiut families 
not always sprung from a single Joint Family, so it is exi»ndlnto^* 
equally certain that a Joint Family does not necessarily 
tend to expand into a Village Community. For instance, 
the Nairs, whoso domestic system presents the most perfect 
form of the Joint Family now existing, never have formed 
Village Communities. Each tarwad lives in its own man- 
sion, nestling among its palm trees, aud surrounded by 
its rice lands, but apart from, and independent of, its 
neighbours. This arises from the peculiar structure of 
the family, which traces its origin in each generation to 
females, who live on in the same ancestral house, and not 
to males, who would naturally radiate from it, as separate 
but kindred branches of the same tree. In a lesser degree 
the same thing may be said of the Kandhs. Among them Kandha. 
the Patriarchal Family is found in its sternest type. Hut 
though the families live together in septs and tribes, 
tracing from a common ancestor, and acknowledging a 
common head, and although their hamlets have a deceptive 
similarity to a Hindu village, they want the one element 
of union — there is no unity of authority, and no community 
of rights. Each family holds its property in severalty, and 
never held it in any other way. It is absolute owner of the 
land it occupies ; and it ceases to liave any interest in the 
land which it abandons. The chieftain has influence, but 
not authority. The families live in proximity, but not in 
cohesion. They are not branches of one tree, but a collec- 
tion of twigs (p). This, again, seems to arise from the 
circumstances of their position. With them land is so 
abundant, and their wants so few, that it has never been 


(|>) Huuter’fi Orisea, ii, 72, 204* 
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necessary to restrain the individual for the benefit of the 
community* Where the common stock is limited, it is 
necessary to make rules for its enjoyment ; but where all 
can have as much as they want, no one would take the 
trouble to make rules, and no one would submit to them if 
made. 


Arrested ex- 
mnsion of the 
Patriarchal 
PamUy. 


§ 204. The same causes which have prevented the Joint 
Family from extending into the Village Community, appear 
also to check the Patriarchal Family at the stage at which 
it would naturally expand into the Joint Family. For 
instance, among the Kandhs, at the death of the father, the 
family union, which previously was absolute, appears to dis- 
solve. The property is divided, and each son sets up for 
himself as a new head of a family {(j ) . Among the Hill 
Tribes of the Nilgiris, and among the Kols, the same prac- 
tice prevails (r). 


§ 205. It would appear, therefore, that in tracing society 
backwards to its cradle, one of the earliest, if not the earliest, 
unit, is the Patriarchal Family. In the language of Sir H. 
S. Maine (ts), Thus all the branches of human society 
may, or may not, have been developed from joint families 
which arose out of an original Patriarchal cell ; but, wher- 
ever the Joint Family is an institution of an Aryan race {t), 
we see it springing from such a cell, and, when it dissolves, 
we see it dissolving into a number of such cells. 


lia origin and § 206. The Patriarchal Family may be defined as ^^a 

group of natural, or adoptive, descendants held together by 
subjection to the eldest living ascendant, father, grand- 


er) Hnuter’a Orissa, ii. 79. 

(r) Rreeks, Primitive Tribes of the Nilgiris, 9, 39, 42, 68. 

(s) Early Institutions, 118. 1 have retained the following pages unaltered, 
notwithstanding the attack lately made upon Sir H. S Maine’s views by Mr. 
McLennan. Patriarchal Theory, 1886. For a reply to that work, so far as it 
affects Hindu Law, see an article by the present author in the Law Quarterly 
Review, I. 485. F\)r a general reply, see the London Quarterly Review, Jan, 
1886. 

(f). This qualification was no doubt intended to exclude cases where the Joint 
Family is of a*|>olyandrouB type. 
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father, or great-grandfather. Whatever be the formal pre- 
scription of the law, the head of such a group is always in 
practice despotic ; and he is the object of a respect, if not 
always of an affection, which is probably seated deeper than 
any positive institution” (it). The absolute authority over 
his family possessed by the Roman father in virtue of this 
position is well known. A very similar authority was once 
possessed by the Hindu father. Manu says, Three persons 
a wife, a son, and a slave, are declared by law to have in 
general no wealth exclusively their own ; the wealth which 
they may earn is regularly acquired for the man to whom 
they belong” (r). And so Nfirada says of a son, he is of 
age and independent, in case his parents be dead ; during 
their lifetime he is dependent, even though he bo grown 
old” (ir). But this doctrine was not peculiar to the Aryan 
races. Among the Kandhs it is stated that “ in each family 
the absolute authority rests with the house father. Thus, 
the sons have no property during their father^s lifetime ; 
and all the male children, with their wives and descendants, 
continue to share the father’s meal, prepared by the common 
mother” {x). An indication of a similar usage still exists 
among the Tamil inhabitants of Jaffna, where all acquisi- 
tions made by the sons while unmarried, except mere 
presents given to them, fall into the common stock (y). As 
soon as they are married, it would appear that each becomes 
the head of a new family. 

§ 207. The transition from the Patriarchal to the Joint 
Family arises (where it does arise) at the death of the com- 
mon ancestor, or head of the house. If the family choose 
to continue united, the eldest son would be the natural 
head (z). But it is evident that his position would be very 
different from that of the deceased Patriarch. The former 

(u) Early Institutions, 116 ; Ancient liaw, 138. Here seems to be tbe origin 
of the great Hindu canon of inheritance, that the funeral cake stops at the 
third in descent. See po«f, § 474. 

(v) Manu, viii. § 416; Narada, v. § 89; Saiicha ^ Lich., 2 Dig. 526. 

Narada, iii. § 38. See to Saucha & Lich., 2 Dig. 533. 

((P) Hunter'e Orissa, ii. 72. 

(y) Tbesawaleme, iv. 5* («) Manu, iz, § 105* 


Origin of Joint 
Family. 


Difference 
between Patri« 
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was head of the family by a natural authority. The latter 
can only be so by a delegated authority. He is primus but 
inter pares. Therefore, in the first place, he is head by 
choice, or by natural selection, and not by right. The 
eldest is the most natural, but not the necessary head, and 
he may be set aside in favour of one who is better suited 
for the post. Hence Narada says (a), '' Let the eldest 
brother, by consent, support the rest like a father ; or let a 
younger brother, who is capable, do so ; the prosperity of 
the family depends on ability.^’ And so the old Toda, when 
asked which of his sons would take his place, replied, the 
wisest (h)” In the next place the extent of his authority is 
altered. He is no longer looked upon as the owner of the 
property, but as its manager (c). He may be an autocrat as 
regards his own wife and children, but as regards collaterals 
he is no more than the president of a republic. Even as 
regards his own descendants, it is evident that his power 
will tend gradually to become weaker. The property which 
he manages is property in which they have the same interest 
as the other members of the family. The restrictions which 
fetter him in dealings with the property as against collaterals, 
will, by degrees, attach to his dealings with it as against 
his own children. They also will come to look upon him as 
the manager, and not as the father. The apparent conflict 
between many of the texts of Hindu sages as to the author- 
ity of the father, may, perhaps, be traced to this source. 
Those which refer to the father as head of the Patriarchal 
Family will attribute to him higher powers than those which 
refer to him as head of a Joint Family. 

§ 208. We have already seen (d) that the step from the 
Patriarchal to the Joint Family is one which, in some states 
of society, never takes place. Conversely the Joint Family 
is by no means necessarily preceded by the Patriarchal 
Family. For instance, the Nair system absolutely excludes 

(а) Naiadrt, xiii. § 5. (c) See Maine, Early InetitutiooB, 116, 

(б) Breeks, Primitive Tribes, 9. {d) Anie^ § 204. 
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the Patriarchal idea. Its essence is the tracing of kinship 
through females, and not through males. Mr. McLennan 
considers that the Nair system was the necessary ante- 
cedent of the patriarchal form of relationship. According 
to his view, the loose relation between the sexes in early 
ages first settled into polyandry. Where it existed in its 
rudest shape, in which a woman associated with men un- 
related to each other, the only family group that could be 
formed would be that of the mother and her children, and 
the children of such of them as were females. This is the 
Nair type, and still exists in the Canarese and Malabar 
tar wads. Here kinship by females was alone possible. 
When the woman passed into the possession of several 
males of the same family, the circle of possible paternity 
became narrowed. The wife then lived in the house of her 
husbands, and the children were born in their home as well 
as hers. They could be identified as the offspring of some 
one of the husbands, though not with certainty as the 
offspring of any particular one. This was the first dawning 
of kinship through males. It is the species of polyandry 
that exists in Thibet, Ceylon, among the Todas on the 
Nilghiri Hills and elsewhere. Where the woman was the 
wife of several brothers, the eldest, to whom she was first 
married, would naturally have a special claim upon her, 
and could be ascertained to be the father of the children 
who were first born. By degrees this special claim would 
change into an exclusive claim, and so a system of absolute 
monandry would arise, and the Patriarchal Family become 
possible (e). Substantially the same view is put forward 
by Dr. Mayr in a less elaborate form (/). Now, as the 

(e) McLennan, Studies in Ancient History. PHtriarclial Theory. See further 
discussion on the same subject in Spencer’s Principles of Sociology, 1, chaps, 
iii — viii. ; Fortnightly Review, May and June, 1877; and in Mr. Morgan’s 
“ Ancient Society,” Part 111. Mr. C. Staniland VVake, ” The development 
of nnirriage H!»d kinship,” chapters ii, viii, ix, jt. Mr. Edward Westermarok, 
“The History of Human Maninge,” chapters iv. v., Maxime Kovalevsky, 
“ Tahleu des Origines et de L : Evolution de la Pamilie et de la Propriete,” 
Lecons i — v. 

(/) Ind. Krbrecht, pp. 72—76. He appears not to have been acquainted with 
Mr. McLeiinan’s work on Primitive Marriage, and bases his theory on the 
cruder speculations of Sir J. L«ibbock, as to the early prevalence of what the 
latter terms “Communal Marriage.” Lubbock, Origin of Civilisation, chap, iii^ 
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tenure of property always moulds itself to the family rela- 
tions of the persons by whom it is held, the result would be 
that property would first be held by the entire tribe ; next 
by those who claimed relationship to a common mother; 
and next by a family, tracing either from several males, or 
from a single male. According to this theory, the Patriar- 
chal Family would always be evolved from a wider Joint 
Family, instead of the reverse. 

§ 209. It seems to me that the fallacy of these specula- 
tions consists in assuming that a cause, which is sufiicient 
to produce a particular result, is the cause which has invari- 
ably produced that result. It is certain that polyandry, 
and the female group-system of property, has a tendency to 
change into monandry, and individual property. We have 
seen the process going on among the Kandyan chiefs of 
Ceylon, and the Todas evince the same tendency (^). I 
have been told that fidelity to a single husband is becoming 
common among the Nair woman of the better class (h). 
And it is certain that the Malabar tarwnds would long since 
have broken up into families, each headed by a male, if our 
Courts had allowed them to do so. It is equally certain 
that the Patriarchal Family is capable of expanding, and 
has a tendency to expand into the wider Joint Family, for 
we see instances of it every day. Every Hindu who starts 
with nothing, and makes a self-acquired fortune, is a pure 
and irresponsible patriarch. But we know that in a couple 
of generations his offspring have ramified into a Joint 
Family, exactly, to use Mr. McLennau’s simile, like a banian 
tree which has started with a single shoot. It may possibly 
be that the Village Communities and undivided families of 
Southern India have originated among polyandrous tribes, 

ig) McLennan, 195 ; Breeks, Primitive Tribes, 9. Mr Lewis FT. Morgan gives 
numerous instances oF Uie same transition among the Amorican Indian tribes. 

(A) Mr. Wigram in bis work on Malabar Law mid Custom, Inbrodiiotiou iii. 
says, “ But polyandry may now be said to be dead, nnd Hltliough the issue of a 
Nair marringe nre still children of their mother rather than of their father, 
marriage may he defined as a contract bssed on mutual consent and dissoluble 
>»t will. It has been well ssid that nowhere is the marringe tie, albeit informal, 
more rigidly observed or respected thmi it is in Malabnr ; nowhere is it inorti 
jealously guarded, or its neglect more savagely avenged/’ 
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for we have evidence of the recent existence of polyandry 
among the Dravidian races (§ 59). But it is difficult to at- 
tribute to the same cause the existence of similar organiza- 
tions among the Aryan races of Northern India. We know 
that the village and family system in these races must be 
of enormous antiquity, because we find an exactly similar . 
system existing among the kindred races which branched 
off from them before history commenced. It is impossible 
to say that the ancestors of the common race were not poly- 
androus, but it is almost certain that their descendants 
neither are nor have been so during any period known to 
tradition (§ 60). It is difficult therefore to imagine that 
polyandry could have been the necessary antecedent of a 
system of property, which is able to flourish in every part 
of the world under exactly opposite conditions. 

§ 210. The following suggestions seem to me capable of 
accounting for all the known facts, and are equally applica- 
ble to any families, however formed. 

I assume that an original tribe, finding themselves in any Tribal rights, 
tract of country, would consider that tract to be the property 
of the tribe ; that is to say, they would consider that the 
tribe, as a body, had a right to the enjoyment of the whole 
of the tract, in the sense of excluding any similar body from 
a similar enjoyment (i) . It would never occur to them that 
any individual member of the tribe had a right to exclude 
any other member permanently from any part of it ; they 
would hunt over it and graze over it in common. When 
they came to cultivate the land, each would cultivate the 
portion he required. The produce would go to support 
himself and his family, but the land would be the common 
property of all. So long as the ratio between population 
and land was such as to enable any one to occupy as much 
as he liked, and when the land was exhausted, to throw it 
up and exhaust another patch, the community would have 

(i) Thie ill the sort of right which the Bed Indians are always asserting 
aj^aiust the Aiuericaus. 
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no motive for restraining him in so doing. His rights would 
appear to be unlimited, merely because no one had an 
interest in limiting them. The same cause would produce 
the continual break-up of families. They might cling 
together for mutual protection ; but as soon as each fraction 
grew strong enough to protect itself, it would wander apart 
to seek fresh pasturage for its flocks, or virgin soil for its 
crops (&) . This is the condition of the hill tribes of India 
at present. But it would be different when population 
began to press upon subsistence, either from the increase 
of the original tribe, or from the closing in of adjoining 
tribes. Then the unlimited use of the land by one would 
be a limitation of its use by another. An individual or a 
family might be suflSciently strong to enforce an exclusive 
possession, but every one could not encroach upon every 
one else. The community would assert its right to put each 
of its members upon an allowance. That allowance would 
be apportioned on principles of equality, giving to each 
family according to its wants. The mode of apportionment 
might be, either by throwing all the produce into a common 
stock, and then re-distributing it, as in a communal Zemin- 
dari village ; or by allotting separate portions of land to 
each family, with reference to the number of its members, 
as in a pattidari village. In the latter case equality would 
probably be from time to time restored by an exchange and 
re-distribution of shares, as in the Russian Mir, and the 
Pathan communities. In time this periodical dislocation of 
society would cease: it would tend to die out when the 
members began to improve their own shares. In the Punjab 
it is found that community has died out in spots whose 
cultivation depends entirely upon wells (Z). Gradually the 
shares wo^ld come to be looked upon as private property. 
The idea of community would be limited to a joint interest 
in the village waste, and a joint responsibility for the claims 
of Government. This is the bhaiacharry village. If Govern- 
ment chose to settle with each individual instead of with the 


(k) Sae the separation of Abraham and Lot, in Genesis, xii). 
{1) Punjab Customs, 128 
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village, the members would be exactly in the same position 
as the Mirasidars of Southern India. 

§ 211. During the whole of this time the family system 
might be going through a series of analogous changes. 
The same causes which led to the compression or disruption 
of the tribe would lead to the compression or disruption of 
the family. The same feeling of common ownership which 
caused the tribe to look upon the whole district as their 
joint property, would cause the family to look upon their 
allotment in the same way. The same sense of individual 
property which led to the break-up of the village into shares, 
would lead to the break-up of the family by partition. But 
as the motives for union are stronger in a family than in a 
village, the union of the family would be more durable than 
that of the village. And this, in fact, we find to be the case. 

§ 212. The ancient Hindu writers give us little inform- 
ation as to the earlier stages of the law of property. So 
far as property consisted in land, they found a system in 
force which had probably existed long before their ancestors 
entered the country, and they make little mention of it, 
unless upon points as to which they witnessed, or wore 
attempting innovations. No allusion to the village copar- 
cenary is found in any passage that I have met. Manu 
refers to the common pasturage, and to the mode of settling 
boundary disputes between villages, but seems to speak of 
a state of things when property was already held in seve- 
ralty (m). But wo do find scattered texts which evidence 
the continuance of the village system, by showing that the 
rights of a family in their property were limited by the 
rights of others outside the family. For instance, as long 
as the land held by a family was only portioned out by 
the community for their use, it is evident that they could not 
dispose of it to a stranger without the consent of the general 
body. This is probably the real import of two anonymous 
texts cited in the Mitakshara : Land passes by six form- 
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(w) Manu, viii. § 287--265. Jolly, Lect. 88. 
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alities ; by consent of townsmen, of kinsmen, of neighbours 
and of heirs, and by gift of gold and water.” In regard 
to the immoveable estate, sale is not allowed ; it may be 
mortgaged by consent of parties interested” {n). This 
would also explain the text of Vrihaspati, cited Mitakshara, 
1 ., 1, § 30. Separated kinsmen, as those who are unsep- 
arated, are equal in respect of immoveables, for one has not 
power over the whole, to make a gift, sale or mortgage. 
It is evident that partition would put an end to further 
rights within the family, but would not affect the rights 
which the divided members, in common with the rest of the 
village sharers, might possess as ultimate reversioners. 
Consequently they would retain the right to forbid acts by 
which that reversion might bo affected. And this is the 
law in the Punjab to the present day (o). Perhaps the 
text of U^anas, who states that land was indivisible among 
kinsmen even to the thousandth degree” (p), may be re- 
ferred to the same cause. 

§ 213. A further extension of the rights of co-sharers 
' ’ place, when each sub-division was saleable, but the 

members of the community bad a right of pre-emption, so as 
to keep the land within their own body. This right exists, 
and is recognized at present by statute, in the Punjab (g). 
The existence of an exactly similar right among the Tamil 
inhabitants of Northern Ceylon is recorded in the Thesa- 
waleme (r). 

§ 214. With the exception of these scattered and doubt- 
ful hints, the Sanskrit writers take up the history of the 

(w) Mitaksbar», i. 1, § 31, 32; soe to Vivada Chintamani, p. 809. It will 
be observed that here, as in other cases, Vijnaneswara gives the texts an expla- 
nation which makes them harmonize with the law as known to him. But it. is 
more probable that they were once liteial statements ot a law which in his 
time had ceased to exist. See Mayr, 24, 30. 

(o) Punjab Customs, 73. (p) Mit»»kshava, i. 4, § 26. See Mayr, 81. 

iq) Punjab Customs, 1^ ; Act Xll of 1878, § 2. 

(r) Thesawalome, vii. § 1, 2. The right of pre-emption is there said to 
extend to the vendor’s “heirs or partners, and to such of his neighbours whose 
grounds are adjacent to his land, and who might have the same in mortgage^ 
Bbould they Lave been mortgaged.'’ 
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family at a period when it had become an independent unit, 
unrestrained by any rights external to itself. As regards 
the rights of the members, inter se, their statements are 
very meagre. The status of the undivided family was, 
apparently, too familiar to every one to require discussion. 
They only notice those new conditions which were destined 
to bring about the dissolution of the family itself. These 
were Self-Acquisitiony Partition and Alienation, 

§ 215. Self-acquired property in the earliest state of 
Indian society did not exist . So where the family was 
of the purely Patriarchal type, the whole of the property 
was owned by the father, and all acquisitions made by the 
members of the family were made for him, and fell into the 
common stock [t). When the Joint Family arose, self- 
acquisition became possible, but was gradual in its rise. 
While the family lived together in a single house, supported 
by the produce of the common land, there could be no room 
for separate acquisition. The labour of all went to the 
common stock, and if one possessed any special aptitude for 
making clothes or implements of husbandry, his skill was 
exercised for the common benefit, and was rewarded by an 
interchange of similar good offices, or by the improvement 
of the family property, and the increased comfort of the 
family home. But as civilization advanced, and commerce 
arose, now modes of industry were discovered, which had no 
application to the joint property. As the family had only a 
claim upon its members for their assistance in the cultivation 
of the land, and the ordinary labours of the household, they 
eould not compel the exertion of any special form of skill, 
unless it was to meet with a special reward. It was re- 
cognized that a member, who chose to abandon his claims 
upon the family property, might do so, and thenceforward 
pursue his own special occupation for his own exclusive 
profit (w) . But it might be for the advantage of all to keep 


is) See Mayr, 28. (t) Menu, viii. § 416 ; ante^ § 206« 

(u) Menu, ix. § 207 •$ THjnavalkya, ii. § 116$ Mayvi 20^ 48. 
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the specially gifted member in the community by allowing 
him to retain for himself the fruits of his special industry. 
On the other hand^ an injury would be done to the family, 
if, while living«tt its expense, he did not contribute his fair 
share of labour to its support, or if he used any appreciable 
portion of the family property for the purpose of producing 
that which he afterwards claimed as exclusively his own. 
The doctrine of self-acquired property sprung from a desire 
to reconcile these conflicting interests. 

§ 216. The earliest forms of self-acquisition appear to 
have been the gains of science and valour, peculiar to the 
Brahman and the Kshatriya. Wealth acquired with a wife, 
gifts from relations or friends, and ancestral property, lost 
to the family, and recovered by the independent exertions 
of a single member, were also included in the list; and 
Manu laid down the general rule, ^‘What a brother has 
acquired by labour or skill, without using the patrimony, he 
shall not give up without his assent, for it was gained by 
his own exertion (i?). But we can see that self-acquisi- 
tions were at first not favoured, and that Manuks formula 
was rather strained against the acquirer than for him. 
Katyayana and Vrihaspati refuse to recognize the gains of 
science as self-acquisition, when they were earned by means 
of instruction imparted at the expense of the family {w ) ; and 
Vyasa similarly limits the gains of valour, if they were 
obtained with supplies from the common estate, such as a 
vehicle, a weapon, or the like, only allowing the acquirer to 
retain a double share {x). It would also seem doubtful 
whether the acquirer was originally entitled to the exclusive 
possession of the whole of his acquisitions. Vasishtha says. 

If any of the brothers has gained something by his own 
efforts, he receives a double share.^^ This text is supposed 
by Dr. Mayr to mark a stage at which the only benefit 
obtained by the acquirer was a right to retain, on partition, 


(i0 Maun, ix. § 206— ‘209; Gautama, zxviii. § 27, 28; Narada, xiii. § 6, 10, 
11 ; Vyasa, 3 Dig. 388. 

{yo) 3 Dig. 388, 840. (a») 8 Dig. 71 ; V< May, ir. 7» § 12, 
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an extra portion of the fruits of his special industry {y) . If 
that be the correct explanation^ the text of Vyasa just 
quoted shows a further step in advance. He restricts the 
rights of the acquirer, only in cases where assistance, how- 
ever slight, has been obtained from the family funds ; as 
where a warrior has won spoil in battle, by using the family 
sword or chariot. In later times all trace of such a restric- 
tion had passed away. The text of Vasishtha had lost its 
original meaning, and was explained as extending Manuks 
rule, not as restricting it ; and as establishing that a mem- 
ber of a family, who made use of the patrimony to obtain 
special gains, was entitled to a double portion as his 
reward ( 2 ) . This is evidently opposed both to the spirit 
and the letter of the ancient law. It has, however, come 
to be the present rule in Bengal, as we shall see hereafter 
§ (264). 


§ 217. It does not appear that an acquirer had from the 
first an absolute property in his acquisition, to the extent of 
disposing of it in any way he thought fit. Originally the 
benefit which he derived from a special acquisition seems to 
have come to him in the form of a special share at the time 
of partition (a). While the family remained undivided, he 
would be entitled to the exclusive use of his separate gains. 
If he died undivided, they would probably fall into the 
common stock (b). Probably he was only allowed to alienate, 
where such alienation was the proper mode of enjoying 
the use of the property. This would account for the dis- 
tinction which is drawn between self-acquired movables and 
immovables. The right to alienate the former is universally 
admitted by the commentators, but the Mitakshara cites 
with approval a text, which states that, Though immova- 


Right oyer self- 
acquisitions. 


(V) Vasishtha, xvii. § 61 ; Mayr, 29, 80; Dr. Burneirs translation of Vara- 
d rajah (p, 81) renders it, “If any of them have self-acquired property, let him 
take two shares.** The text seems to be similarly interpreted by Jimuta 
Yahana. Daya Bhaga, ii. § 41. See postj 265. 

{z) Mitakshara, i. 4, § 29; Daya Bhaga, vi. 1, § 24 — 29. 

(o) Vishnu, xvii. $ 1 ; Yajnavalkya, ii. 118 — 120, and texts referred to at 
note (v). 

(h) This is at present the case with the Nambudri Brahmans of the West 
Coast (U Mad. 16^2), as to wkom, see anti, § 42. 
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bles or bipeds have been acquired by a man himself, a gift 
or sale of them should not be made without convening all 
the sons^^ (c). According to the existing Malabar law, a 
member of a tarwdd may make separate acquisitions, and 
dispose of them as he pleases during his life ; but anything 
that remains undisposed of at his death becomes part of 
the family property (d ) . According to the Thesawaleme a 
member of an undivided family appears to have more power 
of disposal over self-acquired than he has over ancestral 
property, but not an absolute power (e). 

§ 218. Partition of family property, so far as that pro- 
perty consisted of land, could not arise until the land pos- 
sessed by each family had come to be considered the abso- 
lute property of the family, free from all claims upon it by 
the community. Nor would there be any very strong rea- 
son for partition, as long as the bulk of the property con- 
sisted of land. It would furnish a better means of sub- 
sistence to the members when it remained in a mass, than 

when it was broken up into fragments. The influence of 
the head of the family, and the strong spirit of union which 
is characteristic of Eastern races, would tend to preserve 
the family coparcenary, long after the looser village bond 
had been dissolved. In Malabar and Canara, at the present 
day, no right of partition exists. In some cases, where the 
family has become very numerous, and owns property in 
different districts, the different branches have split into dis- 
tinct tarwads, and become permanently separated in estate. 
But this can only be done by common consent. No one 


(c) Mitaksbara, i- ly § 27* This text is ascribed by Mr. Colebrooke to Vyasa. 
In the Vivnda Chintamani, p. 309, it is attribured to PrakHsha^ while Jagaii- 
natha quotes it as from Yajnavalkya, 2 L)i(|'. 110. How far this is still the law 
in Southern India appears unsettled. See postf § 318. The Viramitrodaya 
treats the consent of the sons to the alienation of self-acquired and immovable 
property, like that of separated members to the alienation of separated im- 
movable property as being desirable for purposes of evidence, but not necessary 
as a matter of law. Viramit, p. 87, § 22. 

(d) Kallati v. Palatj 2 Mad. H. C. 162; Vira Rayen v. Valia Rant, 3 Mad. 
141 ; Ryrappen Numhiar v. Kelu Kurupt 4 Mad. 150 By the Alya Santana law 
of South Canara such acquisitions pass to the personal representatives of the 
acquirer. Antamma v. Kaveri, 7 Mad. 576. 

(e) Thesawaleme, ii. § 1. 
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member, nor even all but one, can enforce a division upon 
any who object (/) . The text of U^anas, already quoted {g), 
which forbids the division of land among kinsmen, seems to 
evidence a time when the Hindu joint family was as indivi- 
sible as the Malabar tarwdd (fe). 

§ 219. Partition would begin to be desired, when self- 
acquisitions became common and secure. A man who found 
that he was earning wealth more rapidly than the other 
members of his family, would naturally desire to get rid of 
their claims upon his industry, and to transmit his fortune 
entire to his own descendants. This is one of the com- 
monest motives which brings about divisions at present 
But the family feeling against partition is so strong (i), 
since what one gains all the others lose, that it is probable 
the usage would have had a painful struggle for existence, 
if it had not been supported by the strongest external influ- 
ence, viz., that of the Brahmans. This support it certainly 
had. As long as a family remained joint, all its religious 
ceremonies were performed by the head. But as soon as it 
broke up, a multiplication of ceremonies took place, in exact 
ratio to the number of fractions into which it was resolved. 
Hence a proportionate increase of employment and emolu- 
ment for the Brahmans. The Sanskrit writers are perfectly 
frank in advocating partition on this very ground. Manu 
says {k ) . Either let them live together, or if they desire 
religious rites, let them live apart ; since religious duties are 
multiplied in separate houses, their separation is therefore 
legal,^^ — to which Kulluka adds, in a gloss, and eiien laud- 
able And so Gautama says (Z), If a division takes place, 
more spiritual merit is acquired.^^ 

(/) Munda Chetty v. Timma^u, 1 Mad. H. C. 880 ; Timmappa v- Mahalingn, 
4 Mad. H. C. 28. The same rule applies in the case of the Nambudn Brah- 
maus who are governed by Hindu law of a primitive ohai*acter, 11 Mad. 162 ; 
ante^ § 42. 

( 9 ) Ante^ 5 212. (A) See Mayr, 31, 

(t) I have been assured tbat even in Bengal, where the family tie is eo loose, 
no one can enforce a division except at the cost of all natural love snd harmony. 
In Madras 1 have invariably found that a family feud was either the cause, or 
the consequence, of a suit for partition. 

{k) ix. § 111 , ( 2 ) xzviii. §4. 
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§ 220. It was, however, by very slow steps that the right 
to a partition reached its present form. At first it is pos- 
sible that a member who insisted on leaving the family for 
his own purposes, went out with only a nominal share, or 
such an amount as the other members were willing to part 
with {m). This is the more probable, since, so long as the 
family retained its Patriarchal form, the son could certainly 
not have compelled his father to give him a share at all, or 
any larger portion than he chose. The doctrine that pro- 
perty was by birth — in the sense that each son was the 
equal of his father — had then no existence. The son was a 
mere appendage to his father, and had no rights of pro- 
perty as opposed to him (n). The family was then in the 
same condition as a Malabar tarwnd is now. There the 
property is vested in the head of the family, not merely as 
agent or principal partner, but almost as an absolute ruler. 
The right of the other members is only a right to be 
maintained in the family house, SO long as that house is 
capable of holding them. The scale of expenditure to be 
adopted, and its distribution among the different members, 
is a matter wholly within the discretion of the karnaven. 
No junior member can claim an account, or call for an 
appropriation to himself of any special share of the income. 
Partition, as we have already seen, can never be demand- 
ed (o). It is quite certain that in the earlier period of 
Hindu law, no son could compel his father to come to a 
partition with him. Manu speaks only of a division after 
the death of the father, and says expressly that the brothers 
have no power over the property while the parents live. 
Kulluka Bhatta adds in a gloss, unless the father chooses 
• 

(m) Ante^ § 215, note (u). See Peddayya v. Ramalb\gam^ 11 Mad. 406. 

(n) Mann, viii. § 416 ; ante, $ 206. 

(o) Kunigaratu v. ArraTigaden, 2 Mad. H. C. 12; Suhhu Hegadi v. Tongu, 
4 Mad. H. C. 196 ; ante, § 218, note (/); Varanakot v. Varanakot^ 2 Mad. 828. 
As to separate Maintenance, see Peru Nayar v. Ayyappan, ih. 282. Nwrayani 
V. OovindUt 7 Mad. 352. As to power of removing the Karnaven for inmrudent 
management, see Ponombilath Kv/nhamod v. Ponambilath Kuttiath, 8 M^. 169. 
As to cases where a tarwdd is split in> into several taverais, or sai>di visions, 
see Chalayil Kandotha v. Chathu, 4M!ad. 169 ; Mammali v. Pakki, 7 Mad. 428. 
As to one member having separate property, as affecting his right to mainten* 
apce, see Thaya v. Shungunnif 6 Mud. jU 
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to distribute it” (p). This was no doubt added because 
the actual or mythical Manu did himself divide his property 
among his sons, or was alleged by the Veda to have done 
so, and the fact is put forward by the sages as an authority 
for such a division (q) . The consent of the father is also 
stated by Baudhayana, Gautama, and Devala to be indis- 
pensable to a partition of ancestral property (r), and 
Sancha and Lichita even make his consent necessary where 
the sons desire to have a partition of their own self- 
acquired property («) . Subsequently a partition was allow- 
ed even without the father’s wish, if he was old, disturbed 
in intellect, or diseased ; that is, if he was no longer fit to 
exercise his paternal authority (1). A final step was taken 
when it was acknowledged that father and son had equal 
ownership in ancestral property ; that is to say, when the 
Patriarchal Family had changed into the Joint Family (u). 
It then became the rule that the sons could require a 
division of the ancestral property, but not of the acquired 
property (v) . The joint family then ceased to be a corpora- 
tion with perpetual succession, and became a mere partner- 
ship, terminable at will. 

§ 221. The above sequence of rights is perfectly intelli- 
gible. It is more difficult to account for the early limita- 
tions upon partition with reference to the mother. There 
seems to be no doubt that originally the right of brothers 
to divide the family estate was deferred till after the death, 
not only of the father, but of the mother {w). Gautama, 
Narada and Vrihaspati allow of partition during the 

(p) Mauu, ix. § 104 : see also Yasishtha, xvii. § 23—29. A text of Mann (ix. 
§ 209) is, however, cited in tbe Mitakshara, (i. 6, § 11) as evidencing the right 
of sons to compel a partition of the ancestral property held by their father. 
The translation given by Sir W. Jones (brethren for sons) is incorrect, see 2 
W. & B. xxiv. Ist ed. The text itself refers, not to partition, but to sen- 
acquisition. It contemplates the continuance of the coparcenary, not its dis- 
solution, and points out what property falls into tbe common stock, and what 
does not. 

iq) Apastamba, xiv. § 11 ; Baudhayana, ii. 2, § 1. 

(r) Baudhayana, ii. 2, g 4 ; Gautama, xxviii. 2 ; Devala» 2 Dig. 522. 

(s) 2 Dig. 526, 533. (t) Saukha, or Harita, cited Mitakwara, i. 2, § 7* 

in) See anfe, § 207 ; postf § 229. (v) Vyasa, 3 Dig. 35; Vishnu, xvii. g 1 , 2. 

(w) Manu, ix. g 104; Sancha & Lichita, 2 Dig. 533; YajnavaJkya, ii. § 117 1 

Mitakeham i. 3, g 1—3 j Daya Bhags, iii. $ 1. 
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mother^s life, but make it an essential that she should have 
become incapable of child bearing, or that cohabitation on 
the part of the father should have ceased (a?) . The latter 
limitation, which is also the later, may be explained as 
intended to protect the interests of after-born children (y). 
It would operate as forbidding partition until after possi- 
bility of further issue was extinct. But why extend the pro- 
hibition to the death of the mother when the father was 
already dead ? It might be suggested that this prohibition 
was necessary at a time when a widow was authorized to 
raise up issue by a relation. But it seems to me that it 
may evidence a time when the widow had a life estate in 
her husband’s property, even though he left issue. It has 
often been said that the ground on which a widow’s right 
of inheritance is rested, viz., that she is the surviving half 
of her husband, would be a reason for her inheriting before 
her sons, instead of after them (z). Now according to the 
Thesawaleme this is actually the rule. Where the father 
dies leaving children, the mother takes all the property 
and gives the daughters their dowry, but the sons may not, 
demand anything as long as she lives (a). An indication 
of such a state of things having once existed may perhaps 
be found in the text of Sancha and Lichita (6), which, after 
forbidding partition without the father’s consent, goes 
on to say, Sons who have parents living are not inde- 
pendent, nor even after the death of their father while their 
mother lives.” And similarly Narada makes the depend- 
ence of sons, however old, last during the life of both 
parents ; and, in default of the father, places the authority 
of the mother before that of her first-born (c). 


(ff) Gaufcama, xxviii. § 2 ; Narada, xiii. S 3 ; 8 Dig. 48. 

(y) paya Bbaga, i. § 45. The Barusvati Vilaaa, p. 12, § 61 treats it as intro- 
dnced in the father’s^ interest, so as to secure him against a compulsory parti- 
tion, so long as he might visb to marry again. 

(») See 3 Dig 79. (a) Thesawaleme, i. § 9. (6) 2 Dig 533, 

(c) Narada, iii. § 88, 40 : ** He is of age and independent in case his parents 
be dead. During their lifetime be is dependent, even though he be grown old. 
Of the two parents the father has the greater authority, since the seed is worth 
naore than the field ; in defanlt of the father, the mother; in her default, the 
first-bom. These are never subject to any control from dependent persona 
they are fully entitled to give orders, and make gifts or aalea.” 
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§ 222. When we come to the commentators who wrote at 
a time when all these restrictions had passed away, we find 
that the above passages had lost all meaning for them. But 
no Hindu lawyer admits that any sacred text can conflict 
with existing law. As usual, they attempt to reconcile the 
irreconcilable, either by forced explanations, or by simple 
collocation of contradictory passages, without any effort to 
explain their bearing upon each other. The Mitakshara, in 
dealing with the time of partition, quotes several of the texts 
just cited, as establishing that partition, during the father^s 
lifetime, can only be made in three cases, viz,^ first, when 
he himself desires it ; or secondly, even against his will, 
when both parents are incapable of producing issue; or 
thirdly, when the father is addicted to vice, or afflicted with 
mental or bodily disease (d). And so he quotes, without 
any objection or explanation, the passage which directs 
partition to take place after the death of both parents (e). 
But in treating of the rights of father and son to ancestral 
property, he explains these texts as referring only to the 
self-acquired property of the father, and concludes that 
while the mother is capable of bearing more sons, and the 
father retains his worldly affections, and does not desire 
partition, a distribution of the grandfather^s estate does 
nevertheless take place by the will of the son’^ (/). 

§ 223. The Smriti Chandrika explains the passage of 
Manu, ix. § 104-, which defers partition till after the death of 
both parents, as meaning that the property of each parent 
can only be divided after his or her decease (g). But the 
result of an involved disquisition as to the right of sons to 
exact partition during the father^s life, appears to be, that 
as long as the father is competent to beget children, and 
to manage the family affairs, the sons have not such inde- 
ed) Mitakahara, i. 2, § 7. The Viramitrodaya only recognises the let and 
Srd cases, (p S 4). 

<e) Mitakshara, i. 8, § 1, 2. ^ . 

(/) Mitakshara, i. 6, § 5, 7, 8, 11. To the same effect is the Mayukha, if. 

§ 1 — 4 . 

ig) Smriti Chandrika, i. § 12—17. 
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Bengal writers. 




pendent power as entitles them to compel him to proceed 
to a division (h ) . 

It will be seen hereafter (i), that, until quite lately, the 
point was still open to discussion in Southern India. 

§ 224. The writers of the Bengal school had to perform 
an exactly opposite feat of interpretation to that accom* 
plished by those of the Benares school. The latter con- 
sidered the sons to be joint owners with their father, and 
had to explain away the texts which restricted or delayed 
their right to a partition. The former considered that the 
father was the exclusive owner, and had to explain away the 
other texts which authorised a partition. The mode in 
which they attained this result will be found in the first 
chapter of the Daya Bhaga. Jimuta Vahana takes up all 
the texts which assert that sons cannot compel a partition 
during the father’s lifetime, as supporting his view that 
property in the sons arises not by birth, but by the death 
of the father. Consequently, even in the case of ancestral 
property, there can be no partition during the father’s life, 
without his consent. Upon his death, whether actual or 
civil, the property of the sons arises for the first time, and 
with it their right to a division (fc). 

§ 225. The condition that the mother should be past 
child-bearing, is taken by the writers of this school to be a 
limitation upon the father’s power to make a partition, where 
the property is ancestral, on the ground, that if the ancestral 
estate were divided while the mother was still productive, 
the after-bom children would be deprived of subsistence (I). 
They also interpret literally the prohibition against partition 
even after the father’s death, while the mother is still 
alive, and repudiate the explanation that this prohibition 


(M Smnii CluiiidrikA, i. § I9~2a, Sa-SS. (i) Poit, ( 480. 

(k> Daya i. 8 1 1 — 81, 88-^44, 50 } it ( 8. Ragbonandana, i. 5—14; It. 
26, 84, 85. TbU appeara to be the rule iii tbo i'tiujab- Boo PuujabCaftonsrf 
Law, 11. 168, 111. 122. 

(1) Daya Bbaga, t. $ 45 i D. K. B. vi. { 1. 
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relates to the separate property of the mother (m) . Later 
commentators^ however, do not allow that the rule is still 
in force, or get out of it, by the usual Bengal formula, that 
it is morally wrong but legally valid. In practice neither 
the mother’s death nor consent is now required (n). 

§ 226. The result of this long history is, that the right 
to a partition at any time, between co-sharers, is now 
admitted universally. But the writers of the Bengal school 
do not allow that sons are co-sharers with their father. 

Elsev/here all members of a Joint Family are considered 
to be co-sharers, whether they are related to each other 
lineally or collaterally. 

§ 227. The Kioht of Alienation of course proceeds pari 
passu with the development of property from its communal 
to its individual form. As each new phase of property arose, 
there was a transitional period before it absolutely escaped 
from the fetters which had ceased to be properly binding 
upon it. We have already seen reason to believe, that there 
was a time when the shares of separated kinsmen in land 
were not absolutely at their own disposal. But all such re- 
strictions had passed away before the time of Narada (o). 

So it would appear that at first sons were not at liberty to 
di.sjiose of their own self-acquired property, and it is still an 
unsettled point whether, under Mitakshara law, a father has 
absolute control over self-acquired land (p). Conversely, a 
relic of the supreme power of the father, as head of the 
family, may, perhaps, be found in his asserted right to dis- 
pose of ancestral movables at pleasure (^). Possibly the 
absolute obligation of the sons to pay his debts may bo 
traceable to the same source (r) . 

§ 228. As regards joint property, it necessarily followed, -^o^t property, 
from the very essence of the idea, that no one owner could 

(m) Oava BhiMA, iii. § I— 11 ; G. K. 8. nii. $ 1. 8e« P. IIhcN. 37i &7 ; I W. 

HacN. 4a. 

(n) 8 Ois. 78 : 1 W. UmN. M. (a) Ante, S 818 : Nantda, liii. § 48. 

(p) { 8U8 i PO»t, S 888. (o) Post. S 831. (r) Post. 8 878. 
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dispose of that which belonged to others along with him- 
self, unless with their consent, or under circumstances of 
necessity, from which their assent might be implied (s). 
But a most important difference of opinion arose, as to who 
were joint owners in property, and as to the power of dis- 
posal each joint owner had over his own share. 

The former point arose with reference to the position of a 
father in regard to his sons. Where the Joint Family was 
an enlargement of the Patriarchal Family, the power of the 
head would necessarily be different, according as he was 
looked upon as the father of his children, or merely as the 
manager of a partnership (/). The texts which had their 
origin in the former stage of the family, would necessarily 
ascribe to him wider powers than those which originated in 
its later stage. For instance, when Narada says, ‘‘ women, 
sons, slaves, and attendants are dependent ; but the head 
of a family is subject to no control in disposing of his here- 
ditary property^* (u) ; — he is evidently quoting a text which 
had once been true of the father as a domestic despot, but 
which had long since ceased to be true of him as the head 
of a Joint Family. At each stage of the transition, the 
original writers, who spoke merely witli reference to the 
facts which were under their own eyes, would sp(*ak clearly 
and unhesitatingly. When the era of commentators arrived, 
who had to weave a consistent theory out of conflicting 
texts, all of which they were bound to consider as equally 
holy and equally true, controversy would begin. Those 
who wished to diminish the father’s authority would quote 
the later texts. Those who wished to enlarge his authority 

would quote the earlier texts. This is exactly what took 
place. 

§ 229. The author of the Mitakshara enters into an elabo- 
rate disquisition, as to whether property in the son arises 
for the first time by partition, or the death of the previous 

(«) VjMS, l Dtf. 4S5 ; S Dill. 189. 

‘ i. tii. f 


<0 Ant0, B 
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owneri or exists previously by birth (v). He quotes two 
anonymous texts^ ^^The father is master of the gems^ pearls, 
coral, and of all other (movable property), but neither the 
father nor the grandfather is of the whole immovable 
estate and this other passage, By favour of the father, 
clothes and ornaments are used, but immovable property 
may not be consumed even with the father’s indulgence” (w). 
He sums up his views in § 27, 28, as follows : — Therefore 
it is a settled point that property in the paternal or ancestral 
estate is by bii*th, although the father have independent 
power in the disposal of effects other than immovables for 
indispensable acts of duty, and for purposes prescribed by 
texts of law, as gifts through affection, support of the family, 
relief from distress, and so forth ; but he is subject to the 
control of his sons and the rest in regard to the immovable 
estate, whether acquired by himself or inherited from his 
father or other predecessor ; since it is ordained, ‘ though 
immovables or bipeds have been acquired by a man himself, 
a gift or sale of them should not be made without con- 
vening all the sons. They who are born, and they who are 
yet unbegotten, and they who are still in the womb, require 
the means of support. No gift or sale should therefore be 
made.’ ” An exception to it follows : ‘‘ Even a single indi- 
vidual may conclude a donation, mortgage, or sale of im- 
movable property during a season of distress, for the sake 
of the family, and especially for pious purposes.” 

230. The opinion of Vijnanesvara that sons had by 
birth an equal ownership with the father in respect of an- 
cestral immovable property, is followed by all writers except 
those of the Bengal school, and is now quite beyond dis- 
pute (^r). But upon the other points, Wz., as to the extent 

(v) Mitalcttlifim, i. 1, § 17—^7. Virmnit., cb. i. 

(to) MitakiliHrA, i. I. 5 21. The former of tKeae texU it cited by Jimnta Vah- 
tna. it. S 82, at from Yajntvalkya, bat otnnot be found in the existing text. It 
is also oppotM?>d to Ya j naval kyti, ii. $ 121, quoted, $ 282. 

(•) Bmriti Ohandrika. %iii. $ 17—20; M>»dbHviya, § *15, 16; Vamdrajah, 
pp. 4—6 ; V. May., iv. 1. $ 3, 4 ; Vivada Chintamaiii, 309. As to whether laiid 
purchased with Hitcestral movable property possesses incidents of ancestral ihi- 
movable, see { 251. 
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of the father^s power over ancestral movables, and the 
limitation upon his power over self-acquired landp there is 
no such harmony, and his own views appear to have been 
in a state of flux upon the subject. 

§ 231. As regards movables, it is evident that the head 
of the family, whether in his capacity as father or as mana- 
ger, must necessarily have a very large control over them. 
Money and articles produced to be sold or bartered, he must 
have the power to dispose of, in the ordinary management 
of the property. Clothes, jewels, and the like he would 
apportion to and reclaim from the various members of the 
family at his discretion. Household utensils, and imple- 
ments of trade or husbandry, he would buy, exchange and 
dispose of as the occasion arose. Now, in early times, 
movable property would be limited to such articles. Even 
at the present day, not one Hindu family in a thousand 
possesses any other species of chattel property. The very 
instance adduced by the text — gems, pearls and corals — 
points to things over which the father would necessarily 
have a special control. And the Mayukha says of this very 
text, it means the father's independence only in the 
wearing and other use of ear-rings, rings, &c., but not so far 
as gift or other alienation. Neither is it with a view to the 
cessation of the cause of his ownership in the production of 
a son. This very meaning is made manifest also by the 

text noticing only gems and such things as are not injured 
by use” [y). 

§ 232. In another portion of the Mitakshara {z) he quotes 
without comment a text of Yajnavalkya (ii. § 121). ^'The 
ownership of father and .son is the same in land which was 
acquired by the grandfather, or in a corrody (or settled 
income), or in chattels which belonged to him.” This evi- 
dently contradicts the idea that the father had any abso- 
lute power of disposal over ancestral movables. Further, 


(y) V. May., iv. I, $ 6. 


(t) Mitakifhara, i. 6 , 1 3. 
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although in ch, i. 1, § 24, he lays down the general prin- 
ciple, that the father has power, under the same text, to 
give away such effects, though acquired by his father 
in § 27, already quoted, he seems to limit this power to the 
right of disposing of movables for such necessary or suitable 
purposes as would come within the ordinary powers of the 
head of a household. It is evidently one thing to bestow 
a rupee on a beggar, and another to give away the balance 
at the bank. Lastly, it is important to observe, that none 
of the later writers in youthern India, who follow the 
Mitakshara, make any such distinction. They quote the 
above text of Yajnavalkya, and a similar one from Vrihas- 
pati, which place ancestral movables and immovables on 
exactly the same footing as regards the son’s right by 
birth (a). 

§ 233. As regards the second point, viz., the restriction Overielf.ac. 
upon a father’s power to dispose of his own self-acquired *i^*^^^* 
land, Vijnanesvara is equally at variance with himself. He 
asserts the restriction in the most unqualified terms in the 
passage already quoted. He denies it in equally unquali- 
fied terms in later passage (6). The grandson has a right 
of prohibition, if his unseparated father is making a dona- Mitakshara. 
tion, or a .sale of effects inherited from the gi’andfather ; but 
he has no right of interference, if the effects were acquired 
by the father. On the contrary, he must acquiesce, because 
he is dependent. Consequently the difference is this : 
although he have a right by birth in his father’s and in 
his grandfather’s property, still, since he is dependent on 
his father in regard to the paternal estate, and since the 
father has a predominant interest, as it was acquired by 
himself, the son must acquiesce in the father’s disposal of 
his own acquired property ; but since both have indiscri- 

(а) Smriii Chaitdrika, viii. § 17 — 20; Madhaviya, § 15) 16; Varadrajah, § 

4—6. Exactly a similar conflict of opiniou to that which is found in the Mitak> 

•hara as regards the father’s power of disposal over movable property appears 
in the Vtrumitrodaya, at p. 6, § H ; p. 74, ^ 17, and p. 16, $ 86, See the modern 
decisions on this point, i 810. 

(б) Mitakshara,!. 5, SO, 10, 11. 
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minately a right in the grandfather^s estate^ the son has a 
power of interdiction.” And in the next paragraph he 
quotes Manu, ix. § 209, as showing that the father was not 
compelled to share self-acquired wealth with his sons. The 
Smriti Chandrika is explicit on the point that as regards 
all self-acquired property, without any exception, the 
father has independent power, to the extent of giving it 
away at his pleasure, or enjoying it himself, and he cites 
texts of Katyayana and Vrihaspati, which state this to be 
the rule, as plainly as can be (c). On the other hand, the 
Vivada Chintamani, which always maintains the rights of 
the family in their strictest form, cites with approval the 
same text as that which is relied on by the Mitakshara, as 
restraining the dealings of the father with self-acquired 
land (d). But in an earlier chapter the author states the 
unqualified rule, “ Self -acquired property can be given by 
its owner at his pleasure” (p. 76), and at p. 229 he repeats 
the same rule expressly as to a father. 

§ 234. It is probable that the text which is relied on 
both by the Mitakshara and the Vivada Chintamani, was 
one of a class of texts which forbid the alienation by a man 
of his entire property, so as to leave his family destitute (c). 
To our ideas such a prohibition would seem to be unneces- 
sary. But in India, where generosity to Brahmans was 
inculcated as the first of virtues, and a life of asceticism 
and mendicancy was pointed out as the fitting termination 
of a virtuous career (/), a direction that a man should bo 
just before he was generous, might not have been uncalled 
for. Whether the direction, so far as it regards self-acquired 
land, is anything more than a moral precept, is a point 
which cannot be treated as absolutely settled even now {g). 

(c) Smriti Clmndrika, viii. § 22—28. Mr. Colebrooke refers to both the 
Smriti Chandrika and the Madhaviya as laying down exactly the opposite doc- 
trine (2 Stra.. U. h. 439, 441). 1 suppose the passages he refers to are in por- 
tioni wliich have not yet been translated. I liave been unable to 6nd them. 

(d) Vivada Chintamani, p. 309. 

(e) See ^iarada, iv. § 4, 5; Vrihaspati, 2 Dig. 98; Daksha, 2 Dig. 110 f 
Viramit,, p, 89. 

(/) Manu, vi, {g) See the modem decisions, posf, I SIR 
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§ 235. When we come to Jimuta Vahana, we find that by 
a little dexterous juggling he arrives at exactly the opposite 
conclusion from that of the Mitakshara, out of precisely the 
same premises. He, too, discusses the origin of a son’s right 
in property, with the same elaborate subtlety as Vijnanes- 
vara, and announces as the result of the texts, That sons 
have not a right of ownership in the wealth of the living 
parents, but in the estate of both when deceased” {h). The 
process he adopts is as follows. He relies on the texts of 
Manu and Devala which prohibit partition in the father’s 
lifetime, without his consent, as showing that the father was 
the absolute owner of the property (i). He then grapples 
with the text — ^^The father is master of the gems, pearls 
and corals, and of all other (movable property), but neither 
the father nor the grandfather is so of the whole immovable 
estate.” Prom this he argues, 1. That since the grand- 
father is mentioned, the text must relate to his effects, viz., 
to ancestral property ; 2. That with regard to such pro- 
perty, the father has authority to make a gift or other 
similar disposition of all effects other than land, &c., but 
not of immovables, a corrody, and chattels, {i.c., slaves) 

3. That even as to land the prohibition is not against a 
donation or other transfer of a small part not incompatible 
with the support of the family. For the insertion of the 
word * whole ’ would bo unmeaning (if the gift of even a 
small part were forbidden) The other texts which forbid 
a transfer by one of several joint owners, or even the sale 
t>y a father of his own self-acquisitions without the consent 
of his sons, he dismisses with the simple remark, that they 
only show a moral offence : " Therefore, since it is denied 
that a gift or sale should be made, the precept is infringed 
by making one. But the gift or transfer is not null, for a 
fact cannot be altered by a hundred texts” (k). 


6 236. Of course this argument is opposed to the first Attempt to 

» o 1 i reconcile oeago 

— — _ text*. 

(h) IVyaBhaga, i. § 30 ; D. K. S. vi. § 18. Ragbunandaua, i. 5—14 ; ii. 26. 

(i) navH Bbaffa, i. § 13 — 34. 

\k) D.?a BheSl; ii. I 28-80 ; D. K. S. «. § 18-20. 
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principles both of historical and legal reasoning. Manu 
and Devala forbid compulsory partition at the will of the 
sons, in order to prevent the family corporation being 
broken up. The whole object of the prohibition would be 
frustrated if the father was at liberty to dispose of its pro- 
perty, in whole or in part, at his own pleasure. Not a sug- 
gestion is to be found in any writer earlier than Jimuta 
Vahana himself, that he possessed such a right, or anything 
approaching to it ( 1 ). Every authority which speaks of 
alienation, directly negatives the existence of such a right. 
It might with equal logic be argued, that the karnaven of a 
Malabar tarwad at the present day is absolute owner of its 
property, because none of the junior members can demand 
a share. The indissoluble character of the property would 
furnish as complete an answer to the former claim as it 
does to the latter. As to the suggestion that what is for- 
bidden may still be valid, Mr. W. MacNaghten points out, 
that there is a distinction between an improper but legal 
mode of dealing with a man’s self-acquisition, which is 
wholly his own, and an improper and illegal manner of 
dealing with ancestral land which is only shared by him 
with his sons. He was of opinion that, as to the former, 
the father could dispose of it as he liked, while as to the 
latter he could only dispose of his own share (//?). But the 
badness of the reasoning arose from the fact that Jimuta 
Vahana considered it necessary to reconcile the usage which 
had sprung up in Bengal, with the letter of texts which 
applied to a state of things that had ceased to exist. He 
was the apologist of a revolution which must have be"’en 
.completed long before he wrote. But from his writings 
that revolution derived the stability due to a supposed ac- 
cordance with tradition. If no law-books of a later tone 
than the Mitakshara had been in existence when our Courts 

M exception is the text of Narada, cited ante^ § 228, wljicb, even 

It it 18 to be taken litemlly, plainly refers to a time auteiiur to that of the Joint 
Family. 

(tn) 1 W. MacN. Pref., vi. 2 — 15. Beeper East ^ 0. J., 2 M. Di|f 200~-204 ; 
per Peacock, C. J.. Mangahi v. Dinanuth, 4 li. L. K. (O. C. J.) 78; 8.C. 13. 
buth. (A. 0. J.) 35. As to the modern decieione, eee potft, § 340. 
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were established, there can be little doubt that the con- 
scientious logic of English judges would have refused to 
recognize that the revolution had ever taken place. 

§ 237. There are probably no materials in existence 
which would enable us .to trace the causes of that change Bengal doc- 
in popular feeling, and family law, which is marked by the triues. 
difference between the Mitakshara and the Daya Bhaga. 

Much was of course due to the natural progress of society. 

A race so full of commercial activity as the Hindus who 
were settled along the lower course of the Ganges, would 
find their growth cramped by the Procrustean bed of ancient 
tradition. As soon as land came to be looked on as an 
object of mortgage and sale, the restraints upon alienation 
imposed by the early law would be found insufferable. But 
I imagine that the Brahmanical influence helped most 
strongly in the same direction. Sir H. S. Maine, while dis- 
cussing a similar transition in Celtic law, says, “ When this 
writer affirms that, under certain circumstances, a tribes- 
man may grant or contract away tribal land, his ecclesi- 
astical leaning constantly suggests a doubt as to his legal 
doctrine. Does he mean to lay down that the land may be 
parted with generally, or only that it may be alienated in 
favour of the Church? This difficulty of construction has 
an interest of its own. 1 am myself persuaded that the 
influence of the Christian Church on law has been very 
generally sought for in a wrong quarter, and that historians 
of law have too much overlooked its share in diffusing the 
conceptions of free contract, individual property, and testa- 
mentary succession, through the regions beyond the Roman 
Empire, which were peopled by communities held together 
by the primitive tie of consanguinity. It is generally 
agreed among scholars that churchmen introduced these 
races to wills and bequests. The Brehon tracts suggest to 
me at least that, along with the sacredness of bequests, 
they insisted upon the sacreduess of contracts; and it is 
well known that, in the Germanic countries, their ecclesi- 
astical societies were among the earliest and largest 
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grant6es of public or ^ folk^ land. The Will, the Contract, 
and the Separate Ownership, were in fact indispensable to 
the church as the donee of pious gifts^^ (n) . 

§ 238. It seems to me that every word of this passage is 
applicable to the effect caused by Brahmanical influence 
upon Hindu law. The moral law, as promulgated by Manu, 
might be described as a law of gifts to Brahmans. Every 
step of a man’s life, from his birth to his death, required 
gifts to Brahmans. Every sin which he committed might 
be expiated by gifts to Brahmans. The huge endowments 
for religious purposes which are found in every part of India 
show that these precepts were not a dead letter. Every 
day’s experience of present Indian life shows the practical 
belief in the efficacy of such gifts. Naturally, every rule of 
law which threw an impediment in their way would be 
swept aside as far as possible. And, when we remember 
that the Brahman was the King’s minister in his Cabinet, 
the King’s judge in his Court, it is obvious that it was a 
mere question of the means that would be adopted to secure 
the end. Even the earlier writers had led the way, by 
mingling pious gifts with the necessary purposes which 
would justify an alienation of family property (o ) . It was a 
further step to emancipate the holder of the estate from all 
control whatever. This was effected in Bengal by the doc- 
trine that a father was absolute owner of the property ; and 
by its further extension, that every collateral member held 
his share as tenant in common, and not as joint tenant. 
The favour shown to women, who are always the pets of the 
priesthood, by allowing them to inherit and to enforce par- 
tition in an undivided family, seems to me an additional 
stage in the same direction. The validity attributed to 
death-bed gifts for religious objects, which gradually ripen- 
ed into a complete system of devise (p), completed the 
downfall of the common law of property in India. 

(n) Maine, Early Initit.* 104. 

(o) Katyayann, 2 Dig. 96 ; Mifcaksbara, i. 1, § 28 ; Daya Bhagu, xi. ], § 63. 

(p) Bee post, § 368. 
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§ 289. There can be no doubt that Brahmanism was 
rampant among the law writers of Bengal. I think it can 
be shown that it was this influence which completely 
remodelled the law of inheritance in that Province, by 
applying tests of religious efficacy which were of absolutely 
modern introduction (q). We can easily see why this in- 
fluence was more powerful in Bengal than in Southern and 
Western India, where the Brahmans had never been so 
numerous ; and than it was in the Punjab, where Brah- 
manism seems from the first to have been a failure (r). 
But it is difficult to see why a similar system should never 
have been developed in Benares, which is the very hot-bed 
of Brahmanism. Much may, perhaps, have been due to the 
personal character and influence of Jimuta Vahana. It has 
been supposed that the Daya Bhaga was written under the 
influence of one of the Hindu sovereigns of Bengal, and 
perhaps even received his name, much as the great work of 
Tribonian came to bear the name of Justinian (s). It would 
be unphilosophical to suppose that he originated the changes 
we have referred to. But if he had had the acuteness to 
see that these changes actually had taken place, the wisdom 
to adopt them, and the courage to avow that adoption, it is 
obvious that a work written under such inspiration would 
take precisely the form of the Daya Bhaga. It would be 
based upon the new system as a fact, while its arguments 
would be directed to show that the new system was the old 
one. Its authority would necessarily be accepted as absolute 
throughout the kingdom, and it would become a fresh start- 
ing point for all subsequent treatises on law. On the other 
hand, the Benares jurists, in consequence of the very strength 
of their Brahmanism, would continue slavishly to reproduce 
their old law books, without caring, or daring, to consider 


iq) See pant § 408 , et seq (r) See 2 Muir, S. T. 482 ; ante, § 8. 

(«) 8^ Colebrooke s Introduohon to the Daya Bhaga. Dr. Joliy, however, 
Btat^B tliat the tabulcus character of the HupposHd luonaroli is now established 
l^t. 22 He enggeBts that tiie diflFerence between the diHjtrinea of the Daya 
Wliaga and the Mitaksliara \my arise from the fact tiiat JimuU Vahana followed 
thftviewB of commenUitorg earlier than Vijnaneawaiu Ibid, 25 . It seema to 
meuitlioult to acooont tor the uniformly progresaive chantoter of hia doctrines 
by any sacli supposition. 


Powerful in 
Bengal. 


Personal influ. 
eiice of Jimuta 
Vahana. 
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how far they had ceased to correspond with facts ; just as 
we find comparatively modern works discussing elaborately 
the twelve sorts of sons, long after any but two had ceased to 
be recognized. Convei’sely, of course, the treatises them- 
selves, both in Bengal and Benares, would alter the current 
of usage, by affecting the opinion of Pandits and Judges 
upon any concrete case that was presented for their decision. 
If any writer of equal authority with Jimuta Vahana had 
arisen in Southern India, had represented plainly the usages 
which he found in force, and painted up the picture with a 
plausible colouring of texts, we should probably find the 
Mitakshara as obsolete in Madras as it is in Bengal. 

§ 240. When Jimuta Vahana had established to his own 
satisfaction that a father was the absolute owner of property, 
and that the sons had no right in it till his death, it would 
seem to follow, as a necessary consequence, that if the 
father chose to make a partition, he might distribute his 
estate among his sons exactly as he liked. But this con- 
clusion he declined to draw. Nothing can show the artifi- 
cial character of his reasoning more strongly than this fact. 
In the very chapter in which he lays down that the abso- 
lute ownership of the father enables him to deal with his 
ancestral property as he likes, he also lays down that if he 
chooses to distribute it, he must do so upon general princi- 
ples of equality, and cannot, even for himself, reserve more 
than a double share {t). He affirms for one purpose the 
very ownership by birth which he denies for another. The 
reason probably was, that unequal distributions of a man^s 
property during his life had not become common, and that 
there was no particular motive for encouraging them. The 
result, however, possibly was to preserve the family union 
in many cases in which it would otherwise have been 
broken up. 

§ 241. The second point upon which Jimuta Vahana 

(t) Daya Bliaga, ii. § 15 — 20, 47, 56—82. Reo the whole subject discussed, 
pnKt, §449, 451. 
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differed from the earlier writers, was as to the nature of 
the interest which each person who was admitted to be a 
co-sharer, had in the joint property. The point will have 
to be fully discussed hereafter (u). It is enough to say 
here that the Mitakshara, and those who follow its authority, 
consider that no coparcener has such an ascertained share, 
prior to partition, as admits of being dealt with by himself, 
apart from his fellow sharers (r). They look upon every 
co-sharer as having a proprietary right in the whole estate, 
subject to a similar right on the part of all the others. 

Jimuta Vahana, on the other hand, denies the existence of 
such a general right, and says that their property consists 
in unascertained portions of the aggregate (w ) . Hence he 
argues that the text of Vyasa which prohibits sale, gift or 
mortgage by one of several coparceners, cannot be taken 
literally, for each has a property consisting in the power 
of disposal at pleasure (.r) . 

§ 242. Another feature of Bengal law which must have Bights of 
helped much to break up the family union, was the favour 
with which it regarded the rights of women. According to 
the Benares school, a widow could never inherit unless her 
husband had been a sole or a separated owner {y). This 
resulted from the nature of his interest in the property. So 
long as he was undivided, he had not a share but a right to 
obtain a share by partition. If he died without exercising 
this right, his interest merged, and went to enlarge the 
possible shares of the survivors. But according to the Daya 
Bhaga, a widow inherits to an issueless husband whether 
he dies divided or undivided. This would have been a 
logical result of holding that each coparcener during his 
lifetime held a definite though unascertained share. But 
though Jimuta Vahana relies upon this as an answer to 
his opponents, he grounds the right itself upon the texts of 


(w) Seeposf, § 348. {v) See Vyasa, I Dig. 455. 

{w) Daya Bhaga, xi. I , § 26. 

(®) Daya Bhaga, ii. § 27 ; 2.Dig. 1)9—105, 189 ; D. K. S. xi. 

(V) Mitakshara ii. 1, § 30. 
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early sages. It is probable that in this respect he may 
have been really reviving the old law (z). Certainly he 
was so in allowing the mother a right to obtain a share. 
But the result is, that in Bengal property falls far more 
frequently under female control than it does in other parts 
of India, and we may be certain, with proportionate advan- 
tage to the Brahmans. 

Wills. § 243, 1 have now traced the changes which the law of 

property underwent in India, up to the time when its 
administration fell into English hands. I have not touched 
upon the subject of wills. The fruitful germ of a system 
of bequest can be seen in very early writers, but all the 
evidences of its growth are to be found in the records of the 
British Courts. 

The succeeding chapters will be devoted to a fuller 
examination of this law, as it has been developed and 
applied by our tribunals. . 


(s) Daya Bhagu, xi. 1, § 1—26 ; see ante^ § 221. 



CHAPTER VIII. 

THE JOINT FAMILY. 

§ 244. In discussing the Joint Family or coparcenary 
which forms the subject of this chapter, we shall have to 
consider — first, who are its members ; secondly, what is 
coparcenary property ; thirdly, self-acquisition, and the 
burthen of proof when it is set up ; fourthly, the mode in 
which the joint property is enjoyed. The historical dis- 
cussion contained in the previous chapter has shown that 
originally every Hindu family, and all its property, was not 
only joint but indivisible. This state of things ceased when 
partition broke up the family, and when property came to 
be held in severalty, either as being the share of a divided 
member, or as being the separate acquisition of one who 
was still living in a state of union. But the presumption 
still continues, that the members of a Hindu family are 
living in a state of union, unless the contrary is established. 

The strength of the presumption necessarily varies in 
every case. The presumption of union is stronger in the 
case of brothers than in the case of cousins, and the farther 
you go from the founder of the family, the presumption 
becomes weaker and weaker'^ (a). Even where separation, 
either of person or estate, is established, it can never be 
more than temporary. The man who has severed his union 
with his brothers, if he has children, becomes the head of a 
new joint family, composed of himself and his children, and 
their issue. And so property, which was the self-acquisition 
of the first owner, as soon as it descends to his heirs, becomes 


Divittiou of 
subject. 


Presumption of 
uuiou. 


(a) Moro Visvanuth v. Ganenh, lb Bom H. C. 444, 468 ; 2 Stra. H. L. 847i 
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their joint property, with all the incidents of that con- 
dition (6). 

§ 245. It is evident that there can be no limit to the 
number of persons of whom a Hindu joint family consists, 
or to the remoteness of their descent from the common 
ancestor, and consequently to the distance of their relation- 
ship from each other. But the Hindu coparcenary, properly 
so called, constitutes a much narrower body. When we 
speak of a Hindu joint family as constituting a coparcenary, 
we refer not to the entire number of persons who can trace 
from a common ancestor, and amongst whom no partition 
has ever taken place ; we include only those persons who, by 
virtue of relationship, have the right to enjoy and hold the 
joint property, to restrain the acts of each other in respect 
of it, to burthen it with their debts, and at their pleasure to 
enforce its partition. Outside this body there is a fringe of 
persons who possess inferior rights such as that of mainte- 
nance, or who may, under certain contingencies, hope to 
enter into the coparcenary. In defining the coparcenary, 
therefore, it will be necessary somewhat to anticipate mat- 
ters which have to be more fully treated of hereafter. 

§ 246. The Hindu lawyers always treat partition and 
inheritance as part of the same subject (c) . The reason of 
this is that the normal state of the property with which they 
have to deal is to be joint property, and that they can only 
explain the amount of interest which each member has in 
the property, by pointing out what share he would be entitled 
to in the event of a partition. 

There is no such thing as succession, properly so called, 
in an undivided Hindu family (d) . The whole body of such 

(h) Itam Narain Singh v. Pertum SUigh, 11 B. L. R. 39/ ; S. C. 20 Suth. 189. 

(c) The works of Jimuta Valmna und Madhaviya are known by names (Daya 
Bbaga and Daya-vibhaga) which mean simply partition of heritage. See 
Bhimul Do8« v. Choonee Lall^ 2 Cal. 379, where the right of a nephew to share 
in the property with his uncles was argued as if ho was claiming to succeed 
to the praperty before his uncles. 

(d) Coparcenttry and survivorship are incidents of Hindu Jaw, which arc 
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a family, consisting of males and females, constitutes a sort 
of corporation, some of the members of which are copar- 
ceners, that is, persons who on partition would be entitled to 
demand a share, while others are only entitled to mainte- 
nance. In Malabar and Canara, where partition is not 
allowed, the idea of heirship would never present itself 
to the mind of any member of the family. Each person is 
simply entitled to reside and be maintained in the family 
house, and to enjoy that amount of affluence and considera- 
tion which arises from his belonging to a family possessed 
of greater or less wealth (§ 220). As he dies out his claims 
cease, and as others are born their claims arise. But the 
claims of each spring from the mere fact of their entrance 
into the family, not from their taking the place of any par- 
ticular individual. Deaths may enlarge the beneficial in- 
terest of the survivors, by diminishing the number who have 
a claim upon the common fund, just as births may diminish 
their interests by increasing the number of claimants. But 
although the fact that A. is the child of B. introduces him 
into the family, it does not give him any definite share of 
the property, for B. himself has none. Nor upon the death 
of B. does he succeed to anything, for B. has left nothing 
behind to succeed to. Now in the rest of India the position 
of an undivided family is exactly the same, except that within 
certain limits each male member has, and in Bengal some 
females have, a right to claim a partition, if they like. But 
until they elect to do so, the property continues to devolve 
upon the members of the family for the time being by sur- 
vivorship and not by succession. The position of any par- 
ticular person as son, grandson, or the like, or as one of 
many sons or grandsons, will be very important when the 
time for partition arrives, because it will determine the share 
to which he is then entitled. But until that time arrives he 
can never say, I am entitled to such a definite portion of 
the property ; because next year the proportion he would 


ref»«al«d by tbe SuooesRion Act, except os to rigbtg previously rested, in the 
Ciise of Xiiiive Christiims. v. Snhiunha, 10 Afud. OP. 
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have a righfc to claim on a division might be much smaller, 
and the year after much larger, as births or death super- 
vene. For instance, suppose a family to consist only of A. 

A. 


l^r F. ~lc. G. 

H. 1. 

and his sons B. and C., on a partition each would take one- 
third. But if D. was born while the family remained joint, 
each would take one-fourth. Supposing the family still to 
remain undivided, on the death of A., the possible shares of 
the three sons would be enlarged to one-third ; and if B. 
were subsequently to die without issue, they would again be 
enlarged to one-half. As C. and D. married, their sons E., 

F. and 6. would enter into the family and acquire an interest 
in the property. But that interest again would be a shifting 
interest, depending on the state of the famil}". If C. were 
to die, leaving only two sons E. and F., and they claimed a 
partition, each would take one-half of one-half. But if X. 
had previously been born, each would only take one-third 
of one-half. If they put ofp their claim for a division till D., 

G. , H. and I. had all died, they would each take one-third 
of the whole. It is common to say that in an undivided 
family each member transmits to his issue his own share in 
the joint property, and that such issue takes per capita 
inter se, but per stirpea as regards the issue of other mem- 
bers. But it must always be remembered that this is only 
a statement of what would be their rights on a partition. 
Until a partition their rights consist merely in a common 
enjoyment of the common property, to which is further 
added, in Provinces governed by Mitakshara, the right of 
male issue to forbid alienations, made by their direct an- 
cestors (c) . These observations, however, require raodifica- 

(e) See this aulMecf dUiJuased. Appovier v. Rama Suhhaiyan^ 11 M. I. A. 75 ; 
S. C. 8 Suth. (P.C.) 1 ; Sndahart Rrattnd v. Foolbash Kop.r^ 3 B. L. R. (P. B.) 
31; S.C.lASutli. 310; lima Nat'nin v Sinqh, 20 Hath. 189; S. C. il 



PftTM. 846 ii 847.} MBMB811S OF THE OOPABOBNABY. 


27 $ 


tion in Bengal. There, admitting the family to have been Bengal, 
joint, and the sons joint in estate, the right of any one of 
the co-sharers would not, under the Hindu law, pass over, 
upon his death, to the other co-sharers. It would be part 
of the estate of the deceased co-sharer, and would devolve 
upon his legatees or natural heirs” (/). The share of an 
undivided brother will pnss to his widow, daughter and 
daughter’s son, and may thus vest in a family completely 
different from his own (§ 486). 

§ 247. Now it is at this point that we see one of the most The coparcenary 
important distinctions between the coparcenary and the 
general body of the undivided family. Suppose the pro- 
perty to have all descended from one ancestor, who is still 
alive, with five generations of descendants. It by no means 
follows that on a partition every one of these five genera- 
tions will be entitled to a share. And if the common 
ancestor dies, so that the property descends a step, it by no 
means follows that it will go by survivorship to all these 
generations. It may go to the representatives of one or 
more branches, or even to the widow of the survivor of 
several branches, to the total exclusion of the representa- 
tives of other branches. The question in each case will be, 
who are the persons who have taken an interest in the pro- 
perty by birth (g). The answer will be, that they are limited to those 

the persons who offer the funeral cake to the owner of the partake in 
i. mi ^ . the funeral cake, 

property, that is to say, the three generations next to the 

owner in unbroken male descent {h). Therefore, if a man 

has living, sons, grandsons, and gi’eat-grandsons, all of 

these constitute a single coparcenary with himself. Every 


B. L. K. S97 ; Rajnarain v. Heeralal, 5Cal. 142; Bhimnl Doss v. Choonee Lall^ 
2 Cal. 879: Debt Parshad v. Thalcur Dialf \ All. 105; Rnol Qorain v. Teza 
Qorain^ 4 B. L. R Appz. 90. 

(/) Per Turnet'fli, 3, Snorjeemoney Dossee v. Denohundot 6 M. I. A. 558 ; 
8. 0. 4 Subh. (P. C.) 114. Thia seema also to have been the view of Apararka. 
Partition, he says, does not create a new right; it has but the effect to render 
viaiblo the right of each of the former joint owners to his share of the estate. 
Jolly Lect. 87, 114, n. ^ 

^(g) This principle will not apply in Bengal, where sons take no interest by 
birth in their father’s property. See ante, § 235. 

(b) Maun, ix. § 186 ; Viramit., p. 72, § 16, poet, § 460. 
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one of these descendants is entitled to offer the funeral cake 
to him, and therefore every one of them obtains by birth 
an interest in his property. But the son of one of the great- 
grandsons would not offer the cake to him, and therefore 
is out of the coparcenary, so long as the common ancestor 
is alive. But while fresh links are continually being added 
to the chain of descendants by birth, so earlier links are 
being constantly removed from the upper end of the chain 
by death. So long as the principle of survivorship con- 
tinues to operate, the right to the property will devolve 
from those who are higher in the line to those who are 
lower down. As each fresh member takes a share, his de- 
scendants to the third generation below him take an interest 
in that share by birth. So the coparcenary may go on 
widening and extending, until its members may include 
persons who are removed by indefinite distances from the 
common ancestor. But this is always subject to the condi- 
tion that no person who claims to take a share is more than 
three steps removed from a direct ascendant who has taken 
a share. Whenever a break of more than three degrees 
occurs between any holder of property and the person who 
claims to take next after that holder, the line ceases in that 
direction, and the survivorship is confined to those colla- 
terals and descendants who are within the limit of three 
degrees. This was laid down in two cases in Bombay and 
Madras. 

^ former case the claim to partition was 

degrees from resisted, on the ground that the plaintiff was beyond the 
tor, fourth degree from the acquirer of the property in dispute, 

the defendant being within that degree. It was argued 
that the analogy of the law of inheritance prevented a lineal 
descendant, beyond the great-grandson, from claiming par- 
tition at the hands of those who are legally in possession, 
as descendants from the original sole owner of the family 
property or any part of it {{). West, J., said, The Hindu 


(i) Moro Vishvanath v. Oeneah, 10 Bom. H. 0. 444, 440. 
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law does not contemplate a partition as absolutely necessary 
at any stage of the descent from a common ancestor ; yet 
the result of the construction pressed on us would be to 
force the great-grandson in every case to divide from his 
coparceners, unless he desired his own offspring to be left 
destitute. Where two great-grandsons lived together as a 
united family, the son of each would, according to the 
Mitakshara law, acquire by birth a co-ownership with his 
father in the ancestral estate ; yet if the argument is sound, 
this co-ownership would pass altogether from the son of A. or 

B, , as either happened to die before the other. If a copar- 
cener should die, leaving no nearer descendant than a great- 
great-grandson, then the latter would no doubt be excluded 
at once from inheritance and from partition by any nearer 
heirs of the deceased, as, for instance, brothers and their 
sons ; but where there has not been such an interval as to 
cause a break in the course of lineal succession, neither has 
there been an extinguishment of the right to a partition of 
the property in which the deceased was a co-sharer in actual 
possession and enjoyment (fe). Each descendant in succes- 
sion becomes co-owner with his father of the latter^s share, 
and there is never such a gap in the series as to prevent the 
next from fully representing the preceding one in the suc- 
cession.’^ The same principles were illustrated in detail by 
Mr. Justice Nanabhai Haridas. He said (i), ^^Take, for 
instance, the following case. A., the original owner of the 
property in dispute, dies, leaving a son B. and a grandson 

C. , both members of an undivided family. B. dies, leaving 
C. and D ., son and grandson respectively ; and C. dies, 
leaving a son D. and two grandsons by him, E. and F. No 
partition of the family property has taken place, and D., E., 
and F . are living in a state of union. Can E. and F. compel 

A. 

I 

A. 

> 

E. "f. 

{k) See per <laganuatb», 8 Dig. 446-^460. {1) 10 Bom. H. 0. 468. 
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D. to make over to them their share of the ancestral pro- 
perty ? According to the law prevailing on this side of India 
they can, sons being equally interested with their father in 
ancestral property (m). In the same way, suppose B. and C. 
die, leaving A. and D. members of an undivided family, 
and then A. dies, whereupon the whole of this property 


A. 



devolves upon D., who thereafter has two sons, E. and F. 
They, or either of them, can likewise sue their father D. for 
partition of the said property, it being ancestral. Now 
suppose B. and C. die, leaving A., D., andD.^, members of 
an undivided family, after which A. dies, whereupon the 
whole of his property devolves upon D. and D.^ jointly, and 
that D. thereafter has two sons, E. and F., leaving whom 
D. dies. A suit against D.i for partition of the joint ances- 
tral property of the family would be perfectly open to E. 
and F ., or even to G. and F., if E. died before the suit. It 
would be a suit against D.^ by a deceased brother's sons, or 
son and grandson (?i). But E. and F., are both fifth, and 
G. sixth in descent from the original owner of the property, 
whereas D. and D.i are only fourth. Suppose, however, 
that A. dies after D. leaving a great-grandson, D.i' and the 
two sons of D., E. and F. In this case E, and F. could not 
sue D.J for partition of property descending from A., because 
it is inherited by D.' alone, since E. and F., being sons of a 
great-grandson, are excluded by D.^, A.’s surviving great- 
grandson, the right of representation extending no fur- 
ther (o) . The rule, then, which I deduce from the autho- 


(w) iStra.H.L. 177; 2ibid.316; Witakeharn, i. 1, § 27, i. 6, §8,6,8, 11 * 

V. May., IV. G, § 13. » » » » 

in) V. May., iv, 4, § 21. 

iK-! S® • 2 8^1': £? w ■ ® C’ 
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rities on this subject is, not that a partition cannot be 
demanded by one more than four degrees removed from 
the acquirer or original owner of the property sought to be 
divided, but that it cannot be demanded by one more than 
four degrees removed from the last owner, however remote 
he may be from the original owner thereof/’ 


§ 249. This principle was also aflGlrmed by the Madras applied to im- 
High Court, and its application put to a more violent test. Zemiu. 

The question was as to the right of succession to an impar- 
tible Zemindary . The original owner and common ancestor 
of the claimant was A. The Zemindary had descended 
throughout in the line of H., and was last held by N., who 

A. 


r~ 

B. 

1 

C. 

I 

D. 


F. 

I 




H. 

I 

J. 

K. 

L. 

I 

M. 

I 

^ .=dejendanft 
ividow. 


died without issue, leaving a widow, the defendant. The 
plaintiff was G., who was admittedly the nearest male of 
kin to N. The family was undivided. It was conceded 
that according to the law of the Mitakshara, an undivided 
coparcener would take before the widow. But it was con- 
tended on her behalf, that only those of the unseparated 
kinsmen were coheirs, who by birth had acquired a pro- 
prietary interest in the estate in common with the deceased ; 
his coparceners, who, on a division in his life-time, would 
have been sharers of the estate, and that such a coparcener- 
ship can exist only between kindred who are near sapindas 
(i.e., not beyond the fourth degree), and consequently, that 
the respondent (plaintiff) was not a coheir of the deceased.” 
The Court assented to the first branch of the argument, 
but denied the second. They held that the Zemindary, 
though impartible, was still coparcenary property, and that 
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property. 


the members of the undivided family acquired the same right 
to it by birth, as they would have done to any other pro* 
perty, . subject only to the limitation of the enjoyment to 
one. Then as to who were coparceners, they said : It 

appears to us equally certain that the limit of the coheirs 
must be held to include undivided collateral relations, who 
are descendants in the male line of one who was a copar- 
cener with an ancestor of the last possessor. For, in the 
undivided coparcenary interest which vested in such copar- 
cener, his near sapindas were coheirs, and when on his 
death, the interest vested in his sons, or son, or other near 
sapinda in the male line, the near sapindas of such descend* 
ants or descendant became in like manner coheirs with 
them or him , and so on, the coheirship became extended 
through the new sapindas down to the last descendant. 
Obviously, therefore, as long as the status of non-division 
continues, the members of the family who have, in this 
way, succeeded to a coparcenary interest, are coheirs with 
their kindred who possess the other undivided interests of 
the entire estate, and one of such kindred and his near 
sapindas in the male line cannot be the only coheirs, until 
by the death of all the others without descendants in the 
male line to the third degree, he has, or he and they have, 
by survivorship acquired the entire right to the heritage, 
as effectually as if the estate had passed upon an actual 
partition with the coheirs.” The Court, therefore, held 
that the plaintiff, as undivided coparcener, would succeed 
before the widow (p). In this case it will be observed the 
plaintiff was sixth in descent from the common ancestor, 
the defendant’s husband being equally distant. 

§ 250. The same principle, viz,, that property vests in 
certain relations by birth, and not in other relations, gives 
rise to a division of property into two classes, which are 
spoken of by Hindu lawyers as Apratibandha and Saprati^ 

(p) Yenumula v. Bamandora^ Mad. H. G. 04, 106. See also in Bengali 
Qirvjurdharee v. KulahuL 4 6. D. 9 (12), where property was divided among 
perBOOB four} five, and bU aegreet removed from the common aoceBtor, 
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bcmdha ; terms which have been translated^ not very hap- 
pily, unobstructed and obstructed, or liable to obstmotion. 
These terms are thus explained in the Mitakshara [q), The 
wealth of the father or of the paternal grandfather becomes 
the property of his sons or of his grandsons^ in right of their 
being his sons or his grandsons ; and that is an inheritance 
not liable to obstruction. But property devolves on parents 
or uncleSj brothers, or the rest, upon the demise of the 
owner, if there be no male issue ; and thus the actual exist- 
ence of a son, and the survival of the owner are impedi- 
ments to the succession ; and on their ceasing, the property 
devolves on the successor in right of his being uncle or 
brother. This is an inheritance subject to obstruction.^^ 
The distinction is the same as that which is present to the 
mind of an English lawyer, when he speaks of estates as 
being vested or contingent, or of an heir as being the heir-at- 
law, or the heir presumptive. The unobstructed, or rather 
the unobstructible, estate is that in which the future heir 
has already an interest by the mere fact of his existence. 
If he lives long enough he must necessarily succeed to the 
inheritance, unless his rights are defeated by alienation or 
devise ; and if he dies, his rights will pass on to his son, 
unless he is himself in the last rank of sapindas, in which 
case his son is out of the line of unobstructed heirs. On 
the other hand, the person who is next in apparent succes- 
sion to an obstructed, or rather an obstructible estate, may 
at any moment find himself cut out by the interposition of 
a prior heir, as for instance a son, widow or the like. His 
rights will accrue for the first time at the death of the actual 
holder, and will be judged of according to the existing 
state of the family at that time. Any nearer heir who may 
then be in existence will completely exclude him ; and if 
he should die before the succession opens, even though he 
would have succeeded, had he survived, his heirs will not 


(q) MitnkBbam, 1 . 1, 8 3 ; Viramit., p. 3, V. May., iv. 2, §2. See per curiam, 
Nund Owmar hall v. Ruzztooddeen, 10 B. L. R. 191 ; 8. 6. 18 Sath 477 ; Dehi 
# Thakur Dial, 1 All. Ill These terms are not need by the writers 

Of the Bengal or Mitbila School, V. N. Mandlik, 369. Jolly, Lect. 176. 
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take at all^ unlees they happen themselves to be the next 
heirs to the deceased. In other words^ he cannot transmit 
to others rights which had not arisen in himself (r). 

§ 251. The second question is as to the coparcenary pro- 
perty. The first species of coparcenary property is that 
which is known as ancestral property. The meaning of 
this phrase might be taken to be, property which descended 
upon another from an ancestor, however remote, or of 
whatever sex. Where property so descended upon several 
persons simultaneously, and with equal rights both of 
possession and enjoyment, as for instance upon several 
brothers, sons, grandsons, nephews or the like, it would 
certainly be joint property, by the very hypothesis. But 
this is not what is generally known as ancestral property. 
That term, in its technical sense, is applied to property 
which descends upon one person in such a manner that hia 
issue (s) acquire certain rights in it as against him. For 
instance, if a father under Mitakshara law is attempting 
to dispose of property, we enquire whether it is ancestral 
property. The answer to this question is, that property is 
ancestral property if it has been inherited as unobstructed 
property, that it is not ancestral if it has been inherited as 
obstructed property (§ 250). The reason of this distinction 
is, that in the former case the heir had an actual vested 
interest in the property, before the inheritance fell in, and 
therefore his own issue acquired by birth an interest in 
that interest. Hence, when the property actually devolved 
upon him, he took it subject to the interest they had already 
acquired. But in the latter case, he had no interest what- 
ever in the property, before the descent took place ; there- 

(r) The High Coart of Bengal hns Intel v stated the rule of the Mitakshara 
law to be ** that the principle of survivorship is limited to two descriptions of 
property, namely (i) what is taken as unobstmcted inheritance and propertv 
acqaired by means of it; and (2) what forms the joint property of re*anitea 
coparceners; and that property obtained iu the ordinary course of inheritance 
(e.g.f by several daughter’s sons) is not subject to that incident. Jasoda Koer 
V. Sheo Pershadf 17 Cal. 83. 

(s) 1 may as well state, once for all, that the word “issue** will be used 
throughout this work ns embracing son, grandson, and great-grandson. Post, 

§ 498. 
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t whe^n that evex^t oocurred, he receiyed the prepertj 
of all claims upon it by his issuer and a fortiori^ by any 
other person. Ifence all property which a man inherits 
from a direct male ancestor^ not exceeding three degrees 
higher than himself^ is ancestral property^ and is at once 
held by himself in coparcenary with his own issue. But 
where he has inherited from a collateral relation^ as for 
instance from a brother, nephew, cousin or uncle, it is not 
ancestral property {t ) ; consequently his own descendants 
are not coparceners in it with him. They cannot restrain 
him in dealing with it, nor compel him to give them a share 
of it (it). On the same principle, property which a man 
inherits from a female, or through a female, as for instance 
a daughter's son, or which he has taken from an ancestor 
more remote than three degrees, or which he has taken as 
heir to a priest or a fellow-student, would not be ancestral 
property (i?) . And that which is ancestral, and therefore 
coparcenary property, as regards a man’s own issue, is not 
BO as regards his collaterals. For they have no interest, in 
it by birth (u?). On the other hand, property is not the 
less ancestral because it was the separate or self-acquired 
property of the ancestor from whom it came (it^) . When it 


(/) It is hardly neceswiry to remark that 1 am speakiiigf of inhoritaiice, not of 
survivorship 'lue enlarfifed share whioh accrues to the remaining: bn>thers on 
the death of au undivided brother is ancestral property, and subject to all its 
incidents* Qunaoo Mull v. Bunseedhur^ I N. W. P. 170. 

(h) Rayadur Nallaiumbi v. Mukunda^ 8 Mad. H. C. 465; Nund Cnotnnr Lall 
V. Rvjsziooddeent 10 H. L. R. 188; S G. IS Suth. 477; Jawahir v. (iuyan, 8 
Agra. H. C. 78; Lochun v. Nemdhareet 20 Suth. 170; Pitam v. Ujagar^ 1 All. 
d52. Jolly, Lect. 121. 

8 Dig. 61 : W. k B. 710, approved per cur. 10 B. L. R. 102 sapra. The 
High Court of Msdras has held that property which descended to a man from 
his maternal grandfather wasancestnii property, which he could not alienate to 
the detriment of his son. None of the above authorities were referred to. TUe 
decision was reversed by tbe P. C. on another point {Muthayan Ghetti v. San- 
gilt, 8 Mad 870 9 1. A. 128. Sivaqunga v. Lakshmana, 9 Mad. 188, 190). 
When the case arises again it will he material to remember that property only 
becotnes joint property by reason of being auoestrsl property, where the anoes* 
tor from whom it was derived was a paternal ancestor Bee Mit., i 1, { 8, 5, 
21, 24, 27, 88 ; i. 6, g 2. 8, 6, 9 — 11 ; Per Mitter^ J , Qunga Frosad v. Ajudhin 
Perahad, 8 Cal. 181, p. 184; per curiam, Jasoda Koerv. 8heo Pershad, 17 ChI., 
p. 88; lianahhai v. Achrathai, 12 Bom.j^p. 133; post,J 252. 

(to) Ajoodhin y. Kaahee Qir, 4 N. W. r. 81 ; Qopal Singh v. Bheekunlal, B. 
D. of 18^, 294; Qopal Dutt v. Qopal hall. Ibid. 1814. 

(«) Ham Narain v. Pertum Singh, 20 Soth. 189 ; S. C. 11 B. L. R. 897, 
cwinm, 9 Bont. 450, 

36 
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has once made a descent^ its origin is immaterial as regards 
those persons to whom it has descended. It is very materiali 
however, as regards those who have not taken it by descent, 
A father with two sons A and B had self-acquired pro- 
perty. A died in his lifetime leaving a widow, and upon 
his death B took the property. A^s widow claimed main- 
tenance out of it as ancestral property. The Court 
admitted that in any question between B and his sons it 
would be ancestral property. But it was not so as regards 
A. During his life the property was absolutely at the 
disposal of the father. As regards A it was neither ances- 
tral nor coparcenary property, and on his death his widow 
had no higher claim over it than her husband. Her rights 
were not enlarged by its change of character when it 
reached the hands of B (y). All savings made out of 
ancestral property, and all purchases or profits made from 
the income or sale of ancestral property, would follow the 
character of the fund from which they proceeded ( 2 ). On 
the same principle accretions to a riparian village are 
ancestral property, if the village itself was such («). 

§ 252. Where ancestral property has been divided 
between several joint owners, there can be no doubt that 
if any of them have issue living at the time of the partition. 


(y) Janki v. Nandram, 11 All. F. B. 194, p 198. 

(*) Shudanund V . Bononialeef 6 Snth. 256; S. C. on review; 8uh nomine^ 
Sudanund v. Soorjo Monee, 8 Suth. 455; S. C. i I Bath. 435, reversed on another 
point in P. C. ; 8uh nomine^ Soorjomonee v. Suddanund, 13 B. L. R. 304 ; 8. C. 
20 Suth. 8/7 ; 8, C. 8 Mad. Jur. 466; Qhansham v. Oovind^ 5 8. D. 202 (240); 
Umrithnath v. Qoureenath, 13 M. I A. 542; H. C. 15 Suth. (P. 0.) 10; KriaU 
nappti V. Ilamaaawmy^ 8 Mad H. C. 25 Jugmohundaa v. MungnldaSy 10 Bom. 
529. In the case of Qunga Proaad v. Ajudhia Perahadf the Hi)(h Court of Bengal 
treated it as a point still unsettled, whether property purchased out of the income 
of aocestral property before the birth of a son was ancestnil property vested in 
the after-born son. Mr. Justice Mitter was strongly of opinion that it was not 
It was admitted that it would be otherwise as to property so purchased after 
his birth, 8 Cal. 131 ; 8. C. 9 C. L. R. 417. In Madias it bas been held thst 
property purchased from the income of ancestral is ancestral property which 
cannot be given to a stranger in derogation of the right of a son who was in 
gremio matria at the time of the gift. The Court refused to follow the dictum 
of Mitter f J,, cited above, Ramunna v. VenkatOf 11 Mad. 246. Aa to savings 
from income of impartible Zemindary, or purchases made out of such savings, 
see post, 5 262. Semhle^ that movable property which has made a descent, and 
IS then converted into land, possesfes all the incidents of ancestral immovable 
property. Sham Narain v. Raghoohur^ 8 Cal. 608. 

(tt) Rampraand v. Radha Prasad, J All. 402. 



PWM. a6lit85l] COPAIlOBNAkY PkOPEBTY. 


28 P 


the share which falls to him will continue to be ancestral 
property in his hands^ as regards his issue, for their rights 
had already attached upon it, and the partition only cuts 
off the claims of the dividing members. The father and 
his issue still remain joint (6). But it is not so clearly 
settled whether the same rule would apply where the par- 
tition had been made before the birth of issue. In a case 
in Calcutta it was held that where a father by various deeds 
of gift had distributed his property among his sons, the 
portion obtained by each was ancestral property as regards 
his issue. It does not appear whether the issue had been 
in existence at the time of the gift. But the son contended 
that it was by the gift his self-acquired property. This the 
Court refused to admit. After a full examination of the 
Hindu authorities, they said, We think that according to 
the Mitakshara, landed property acquired by a grandfather 
and distributed by him amongst his sons, does not by such 
gift become the self-acquired property of the sons so as to 
enable them to dispose of it by gift or sale without the con- 
sent, and to the prejudice of, the grandsons. The property 
cannot be said to have been acquired without detriment to 
the father’s (t‘.6., ancestral) estate, because it was not only 
given out of that estate, but in substitution for the undivid- 
ed share of that estate to which the father appears to 
have been entitled. It cannot therefore be taken to have 
been given simply by the favour of the father, but upon 
consideration of the father surrendering some interest or 
right to share in the grandfather’s estate, which he did by 
the acceptance of this separate parcel. We think that the 
father took it with the incidents to which the undivided 
share for which it was substituted would have been sub- 
ject^’ (c) This reasoning would appear to apply equally 

(b) Lakshmihai v. Qanpat Moroha^ 5 Bom. H. C. (0. C. J.) 129. ChatterhhocQ 
V. Dharamsif 9 Bom. 488. The same point was very lately decided in Oalcntta. 
The report does not state whether the son was bom before or after the parti* 
tion, but 1 think the latter seems to have been the case. Adurmoni v. Chowdhry^ 
3 Cal. 1. 

(c) Muddun Oopal v. Ram Buksh^ 6 Suth. 71* 73 ; followed Nanomi Bahua- 
tin V. Modun mohun^ 13 1. A. 5. In Mohaheer Kooer v. Joobha, 16 Suth. 221 ; 8. 
C. 8 B. L. B. 36, a contrary opinion teems to have been express^ by Jdcitson, 
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m of i66ue unborn at Ibe time of the gift. Similarly 

it was held in Madras^ that a father did hot take his shar^ 
of the estate as self-acquired property, in consequence of 
having received it under the will of his own father. The 
Court said, It seems to us that there is no reason whatever 
in the contention that its quality was changed by his choos- 
ing to accept it, apparently under the terms of his father^s 
will. Still less ground would there be for the contention 
that his acquiescence in that mode of receiving it would vest 
in himself a larger interest than he would have taken by 
descent^* (cf). In Bombay it has been recently decided, 
after a review of all the cases, that where a grandfather 
bequeathes his self-acquired property to a son, who has at 
the time male issue, in terms showing an intention that the 
devisee should take an absolute estate, the property so 
devised does not vest in the issue as ancestral estate, so as to 
entitle them to sue their father for a partition (e). The 
same principle was followed in a case under Mitakshai^ 
law, where a father bequeathed his self-acquired property 
to his widow and his three sons jointly. Two of the sons 
separated. The third continued to live in union with his 
mother, and on her death took her share by survivorship. 
The Court, after reviewing the above decisions, held that the 
share of the widow which came to the son must be con- 
sidered in his hands as ancestral property, since it had 
originally formed part of his father’s estate (/). Whatever 
the nature of the widow’s interest may have been, its descent 
was governed by the incidents attaching to the source from 
which it arose. Where a man had obtained a share of family 
property on partition, which was mortgaged to its full value, 
and which he had subsequently cleared from the mortgage 
by his own self-acquisitions, it was held that the unencum- 
bered property was ancestral property in his hands {g)» 


Bnt in that ca«6 the property app^ri not to have been ancestral at all. See iia 
to what ie **a gift through affMion,*’ Laksman v. Ramchandrai 1 Bom. 661. 
id) Tara Chnnd v. Heeb Ram^ 8 Mad. H. C. 60, 55. 

(ej Jtugmohundae v. Mangaldast 10 Bom. 6S8. 

if) Nanahhai v. Achratbai^ 12 Bom. 128, p. 168. 

ig) VUalatchy v. Anna$amy, 5 Mad. H. C. 160. 
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^ 258. Secondly y prdpedy linay be joint property witkont Proge^ jointly 
kaying been ancestral. Where the members of a Joint ^ 

Faihily acquire property by or with the assistance of joint 
funds^ or by their joint labour, such property is the joint 
property of the persons who have acquired it, whether it is 
an increment to ancestral property, or whether it has arisen 
without any nucleus of descended property {h). Whether 
the issue of such joint acquirers would by birth alone 
acquire an interest in such property, without evidence that 
they had in any way contributed to it, is a question which, 
as far as I know, has never arisen. If a single individual 
acquired a fortune by his own exertions, without any 
assistance from ancestral property, his issue would certain- 
ly take no interest in it. If several brothers did the same, 
the property would be joint as between themselves. It 
would certainly be self -acquired as regard all collaterals, 
and it is difficult to see why it should not be the same as 
regards their issue, unless they chose voluntarily to admit 
the latter to a share of it. This seems to have been the 
view taken by the High Court of Bombay in a case where 
property had been acquired by trade. They said, There 
is no evidence to show that the parties were members of an 
ordinary trade partnership resting on contract. If the sons 
had a joint interest with their father in the piece-goods 
business, it was apparently because they were members of 
an undivided family carrying on business jointly in that 
capacity. If the property of the family firm had been 
acquired by the equal exertions of the three members, with- 
out the aid of any nucleus of property other than acquired 
by themselves, then, no doubt, the property of the firm 
with its accumulations would be self-acquired property even 


(/O Manu, ix. S 215 { Vajnavalkya, H. ISO; Mitaksbani, i. i, § 15 ; 3 Big. 386 ; 
F. MaoN. 851, 862 ; Bamasheahai^A v. Bbo^atra^, 4 Mad. U. G. 5 ; Ramperithad 
V. Shaochwnf 10 M. I. A. 480 1 Badhdbai v. Nanarav, 3 BoAi. 15t. By $ 45 <>t’ 
tht Tninafer of Property Act <1V of 1882) persons who purchase immofable 
property out of a common fund Rre, in the absence of any contract to the 
contrary, entitled to hold it in shares proportioned to their interest in the 
common fnnds : and similarly where a joint purchase is made by eevetal with 
their separate funds. 
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thougli it was owned jointly. And on a partition such 
property would apparently remain self-acquired property 
in the hands of the several members, even though one of 
them was the father of the other two^^ (t) . 

or thrown into § 254. Thirdly, property which was originally self-ac- 

ooxnmon Btoolc . ... . •*. i i 

quired, may become joint property, ii it has been volun- 
tarily thrown by the owner into the joint stock, with the 
intention of abandoning all separate claims upon it. This 
doctrine has been repeatedly recognized by the Privy 
Council. Perhaps the strongest case was one, where the 
owner had actually obtained a statutory title to the property 
under the Oudh Talukdars Act I of 1869. He was held by 
his conduct to have restored it to the condition of ancestral 
property (4). To create such a new title, however, a clear 
intention to waive the separate rights of the owner must be 
established, and will not be inferred from acts which may 
have been done out of kindness and affection. A youj^ger 
brother who was insane from birth, had for many years 
been treated by his elder brother as if he was under no in- 
capacity. His name was entered in the revenue records as 
joint owner, and documents were issued and taken in his 
name. It appeared that for many years his case had been 
treated by the family as one that might be cured. Finally 
a family arrangement was entered into by which he was 
set aside as incapacitated. The Privy Council held that 
the previous course of conduct could not be treated as 
amounting to a fresh grant of rights which the youth was 
incapable of taking by inheritance (i). 

Impartible pro- & 255. Liability to partition is one of the commonest 

Derty SUIT be * » 

jSnt. incidents of joint property, but it must not be supposed that 


(i) Chatterhhooj v. Bharamii^ 9 Bom. p. 445. 

\k) Hurpurshad v. 8heo Dyal, 3 1. A. 259 ; 8. 0 26 Suth. 55 ; Shankar Baksh 
V. Hardeo Haksh^ 16 1. A. 71 ; 8. C. IG Cal. 897 ; per cur..RanvperBhad v. SHeo* 
churn, 10 M. 1. A. 506; Chellayamal v. MutialamaL 6 Msd. Jur. P. C. 108; 
Sham Narain v. Ct. of Wards, 20 Sutb 197 ; Oopalasami v, Chinnasami, f 
Mad. 458 ; per curiam, 15 Bom. p. 39 ; 10 Cal. pp. 392, 398, 401 ; Madhavrav 
3ianohar 9. Atmaram, 15 Bom. 519. 

(0 Lala Muddun Qopal v. Khikhinda Koer, 18 1. A. 0 ; 8. C. 18 Cal. 84L 
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joint property and partible property are mutually con- 
vertible terms. If it were so, an impartible Zemindary 
could never be joint property. The reverse, however, is 
the case. The mode of its enjoyment necessarily cuts 
down to a very small point the rights of the other members 
of the family with respect to it. But there are two parti- 
culars in which its joint character becomes material — ^first, 
with reference to the order of succession; and, secondly, 
as to the powers of alienation possessed by each successive 
holder. Now as to the first point, it has been repeatedly 
held by the Privy Council that the order of succession to a 
Zemindary depended upon whether though impartible it 
was part of the common family property or was the sepa- 
rate or self-acquired property of the holder (m) . As to the 
second point, the Courts of Madras, till very lately, ruled 
that the holder of an impartible Zemindary under Mitak- 
shara law would be under the same restrictions as to aliena- 
tion in regard to it as to any other ancestral property. 

This course of decisions has, however, been interrupted in 
consequence of a recent ruling of the Privy Council. The 
subject will have to be discussed more fully hereafter (?i). 

6 256. An examination into the property of the joint Coparceners 

* ^ ^ may hold pro- 

family would not be complete without pointing out what perty separately, 
property may be held by the individual members which is 
not joint property. Property which is not joint must be 
either separate property or self-acquired, or property which 
has devolved upon another in such a manner as to be held 
by him free of all claims by members of the same undivided 
family. The last of the three cases has already been dis- 
cussed (§ 251, 252). Separate property, ex vi termini, 
assumes that the holder of it has ceased to be in union 


(m) Katama Nntchier v. Rajah of Shivagnnga, 9 M. 1. A. 689, 689, 610 ; SL C. 
2 Suth. (P. C.) 31 ; Yanumula v. Boochia^ 13 M. I. A. 333, 336; B. C. 13Suth. 
(P. G.) 21 : Chowdhry Chintamun r. Nowlukho^ 2 I. A. 263; S. C. 24 Both. 
266 ; Yenumala v. Bamandmui^ 6 Mad. H. G. 93, 103 ; Periasamy v. Pertosantv, 
5 I. A. 61 ; 8. C. 1 Mad. 312; Runganayakamma v. Bulli RamayOt P* C. 6th 
July 1879. 

(n) See post, § 814. 
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with those in reference to whom the property is separate. 
Bat a man is very commonly separated from one set' pf 
persons^ as^ for instance^ his brothers^ while he is in onion 
with others^ as, for instance, his own issue. As regards 
the former, his property is separate ; as regards the latter, 
it is joint (§ 252). Self-acquisition, on the other hand, may 
be made by any one while still in a state of union, and 
when made will be effective against the whole world. J 
have already (§ 215 — 217) pointed out the early history of 
this branch of the law. The following remarks will show 
how it has been dealt with by modem decisions. 

§ 257. The whole doctrine of self-acquisition is briefly 
stated by Yajnavalkya as follows : — Whatever is acquired 
by the coparcener himself, without detriment to the father^B 
estate, as a present from a friend, or a gift at nuptials, does 
not appertain to the coheirs (o). Nor shall he who recovers 
hereditary property which has been taken away give it up to 
the coparceners ; nor what has been gained by science” (p). 
Upon this the Smriti Chandrika remarks that the estate of 
the father means the estate of any undivided coheir (q)» 
While the Mitakshara adds, that the words without detri- 
ment to the father’s estate ” must be connected with each 
member of the sentence. Consequently what is obtained 
from a friend as the return of an obligation conferred at 
the charge of the patrimony ; What is received at a mar- 
riage concluded in the form Asura or the like (r) ; What is 
recovered of the hereditary estate by the expenditure of the 
father’s goods ; What is earned by science acquired at the 
expense of ancestral wealth ; all that must be shared with 
the whole of the brethren and the father” («). The author 
of the Mitakshara enlarges the text of Yajnavalkya by 


(o) See as to presents from relations or friends, Mauu, ix. § 206 ; Narada, 
xiii. § 6, 7; Hiuddun Gopal v. Ram B\ik$h,6 Sutfa. 71; oafs, $ 262; Mitak* 
skara, i. 5, 6 9. 

Yajnavalkya, ii. S HO, 119; Mitakskava, i. 4, 8 1. I^ee Daya Bkaga, vi. I 
D. K. H. iv. 2, i 1—13 ; V. May., if. 7. 8 I— H ; RAghuumdana^ w. I— : ‘ 
iq) Smriti Cnandiika, vii. 6 w. 

(r) 8hso Oohind v. Sham Karain^ 7 N. W. P. 76. 

(s) Mitakshara, i. 4, 8 0. 
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ddfiniog BeK-oMjquiaitiaa w " that wliioh had been aeqoired 
by the ooparoener himself without any detriment to the 
goods of his father or mother Hence the Madras High 
Court has recently decided that property inherited by a 
man from his mother’s father is not his self-^acquisition^ and 
this ruling has been affirmed by the Privy Council (^). 
The whole contest in each instance is to show that the gain 
has been without detriment to the estate.” In early times 
the slightest assistance from the joint patrimony, however 
indirect, was considered to be such a detriment, and the 
possession of any joint property was considered as oonclu* 
sively proving that there had been such an assistance. The 
Madras Court has always leant very strongly against self- 
acquisition. But the recent tendency of decisions seems to 
be towards a more sensible view of the law, following out 
its spirit rather than its letter. 

§ 258. For instance, the gains of science or valour, which 
seem to have been the earliest forms of self-acquisition, 
were held to be joint property, if the learning had been 
imparted at the expense of the Joint Family, or if the warrior 
had used his father’s sword (§ 216), The law upon this 
point was examined with great fulness in a case where the 
adoptive mother of a dancing girl claimed her property, on 
the ground that it had been acquired by skill imparted at 
the mother’s expense. The High Court of Madras, over- 
ruling a very elaborate judgment of the Civil Judge, decided 
that if these gains were to be considered the gains of science, 
they were joint property of the acquirer and her mother (w). 
It would admittedly have been otherwise if her gains had 
merely been the result of prostitution, unaided by any 
special education (v). In a later case the gains of a Vakil 
were held to be divisible, on the ground that they had been 

(0 Mii., i. 4, § 2s aoo. Haghunandanat v. 5; MtUtayan Chetty v. Sangili, 9 
I. A. 127, SMaa. 870, 1882. The Privy Gonooit declined to coinmit. itMlf to 
the ooneeqnenoe drawn by the Madras Hiffh Oonrt that propertv so inherit^ 
beoame the joint property of the taker and his sbn. See ante. § 251. 

(u) Ohaldkonda v. Ratnachalam, 2 Mad. H. G. 56. See 9 W. MaoN. 167. 

(v) Boologntn v. Swofnam, i Med. SSO. 
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obtained by education imparted at the family expense, 
although it was found that he had received from his father 
nothing more than a general education. Holloway, J., 
referring to the dancing girVs case, said, I fully adhere 
to the judgment of the High Court, for which I am respon- 
sible, and especially to the statement that the ordinary 
gains of science by one who has received a family mainte- 
nance are certainly partible^^ (w). The decisions in the 
above cases were adopted in general terms by the Chief 
Justice in Bombay in another case of a Vakil. There, how- 
ever, the point really did not arise, as it appeared that he 
united the business of money-lender with that of Vakil, and 
that there was joint family property of which he had the 
use 

Effect of educa- A £59. It is, however, diflScult to see why a person who 

has made gains by science, after having been eclucatea or 
maintained at the family expense, should be in a worse 
position than any other person who has been so educated, 
or maintained, and who has afterwards made self-acquisi- 
tions. Jimuta Vahana lays it down, that where it is at- 
tempted to reduce a separate acquisition into common 
property on the ground that it was obtained with the aid of 
common property, it must be shown that the joint stock 
was used for the express purpose of gain. It becomes 
not common merely because property may have been 
used for food or other necessaries, since that is similar 
to the sucking of the mother’s breast” (y). This seems to 
be good sense. If a member of a Hindu family were sent 
to England at the joint expense, to be educated for the 
Bar or the Civil Service, it seems fair enough that his extra 
gains should fall into the common stock, as a recompense 
for the extra outlay incurred. It might be assumed that 
when the outlay was incurred the reimbursement was con- 
templated. But it is different where all start on exactly 


(w) Oun^adharudu v. Narasammah, 7 Mad. H. C. 47- 

Bat jjfanchha v, Narotamdas^ 6 Bom. H, 0. (A. C. J.) L ® • 

(v) Daja BhHgH, vi. 1, $ 44—50; 1 Stra. H. L. 214; 2 Stra. M. L 
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the same levels with nothing but the ordinary maintenance 
ai^d education which is common to persons of that class of 
life. Accordingly, in a Madras case, where a Hindu had 
made a large mercantile fortune, his claim to hold it as 
self-acquired was allowed, though he had admittedly been 
maintained in his earlier years, educated and married, out 
of patrimonial means (2;). So in a Bengal case, where 
self-acquisition was set up, and the defendant had been 
maintained at the family expense, but it was proved that 
in acquiring his property he did not use any funds which 
belonged to the joint family, his gains apparently being 
derived from some lucrative employment, it was held 
that the plea was made out. Hitter^ J., said, The 
plaintifF^s case in the Court below was that the defendant 
received his education from the joint estate, and that he 
is consequently entitled to participate in every property 
that has been acquired by the defendant by the aid of such 
education. But this contention is nowhere sanctioned by 
the Hindu law, and I see nothing in justice to recommend 
it’^ (a). This case was approved by the Privy Council in 
an appeal where it had been contended that the property 
acquired by a successful merchant was joint property, 
because he had been educated out of the joint funds. The 
fact was negatived, upon which the Committee observed. 
This being their Lordships^ view, it does not become neces- 
sary to consider whether the somewhat startling proposition 
of law put forward by the appellant, i^hich, stated in plain 
terms, amounts to this — that if a member of a joint Hindu 
family receives any education whatever from the joint funds, 
he becomes for ever after incapable of acquiring by his 
own skill and industry any separate property — is or is not 
maintainable. Very strong and clear authority would 
be required to support such a proposition. For the rea- 
sons that they have given, it does not appear to them ne- 
cessary to review the text-books or the authorities which 


{») Chellapei oomall v. Veeraperoomal^ 4 Mad. Jar. 54, affd. on appeal, 240, 
(a) Dhunookdaree v. Qxinput, 11 B. L. B. 201, note ; 8. C. 10 8uth* 122« 
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haTB been cdted on this anbject. It may be enough to sajr, 
that acoording to their Lordships’ view, no texts whids 
have been cited go to the full extent of the proposition con* 
tended.” Then, after refening with approval to the 
Bengal case as laying the law down less broadly than 
those in Madras and Bombay, the judgment concluded 
by saying, It may hereafter possibly become necessary 
for this Board to consider, whether or not the more limited 
and guarded expression of the law upon this subject of 
the Courts of Bengal, is not more correct than what ap* 
pears to be the doctrine of the Courts of Madras” (h). 

The science A 260. All of the above cases were recently examined 

mnar na.vA t\Aa*i > « 

by the High Court of Bombay (c). They said, It certainly 
appears to us that the dictum of Mitter, J., that the propo« 
sition which we are considering ^ is no where sanctioned 
by Hindu law,’ is not strictly accurate. The texts which 
have been cited to us do, in our opinion, establish it as a 
rule of Hindu law that the ordinary gains of science are 
divisible, when such science has been imparted at the family 
expense, and acquired while receiving a family maintenance, 
but that it is otherwise when the science has been imparted 
at the expense of persons who are not members of the 
student’s family. But the question still remains, whether 
the term ^ Science’ as used in the texts, is, in modern days, 
to be construed as meaning a mere general education, land 
not rather a special training for a particular profession. The 
words ^ any education whatever ’ in the judgment of the 
Judh^ €!ommittee in PauLiem v. Pauliem, as well as an 
observation of one of their Lordships in the course of the 
argument, that the Madras caseof the dancing wasacase 
of a special training, and not necessarily applicable to a case 
of general training, may seem to indicate that, if the question 
again comes before their Lordships, it will be oonsidored 
ch^y with reference to the nature and extent of the educa* 

(b) Pauliem Valoo v. Pauliem Booryah^ 4 I. A. 109, 117 $ S. C. 1 Mad. 252. 
ie) Lnirehman t. Jtmmtlaij 6 Xoii. SS5, p. 84S. Aptsrored and loNowed 
KfUhmji dikhadev v. Moro Mahadevn 15 Bom. 22. 
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tioii imparted at the family expense/^ The Courts after 
eiting with approval the remarks at the beginning of the 
preceding paragraph^ proceed to say : We think that we 
shall be doing no violence to the Hindu texts^ but shall be 
only adapting them to the condition of modern society, if 
we hold, that, when they speak of the gains of science which 
has been imparted at the family expense, they intend the 
special branch of science which is the immediate source of 
the gains, and not the elementary education which is the 
necessary stepping stone to the acquisition of all science/^ 

§ 261. On the same principle, although the admitted PossMBionof 
possession or existence of joint funds will throw upon the ooncluSve* 
self-acquirer the onus of proving that such funds did not 
form the nucleus of his fortune (d), the fact itself is not 
conclusive. In a case in the Supreme Court of Bengal, 

Chant, J., said, Where the property descended is incapa- 
ble of being considered as the germ whose improvement has 
constituted the wealth subsequently possessed, this wealth 
must evidently be deemed acquired. An ancestral cottage 
never converted, or capable of conversion to an available 
amcrunt into money, in which the maker of the wealth had 
the trifling benefit of residing with the rest of the family 
when he commenced turning his industry to profit, — so of 
other things of a trifling nature (e) . Of course the con- 
trary would be held, if it appeared that the income of the 
joint property was large enough to leave a surplus, after 
discharging the necessary expenses of the family, out of 
which the acquisiticms might have been made (/)« And 
puarchases ma^ with money borrowed on the security of 
the common property will belong to the Joint Family, the 
members of which will be jointly liable for the debt 


id) SJkth Pershad v. Oungamtmee^ ]6 Sutb. 291 1 Pran Krid9 ?. Bhag^eruiee^ 
so I6S f Subbayya v. Swrayya, 10 Had. 251. 

Xa) Ch>9roochwrn v. &oluchnumtiyf Fulton, 165, ISl ; ptr euriom^ MtgnaieheB 
V. Chetumhrat Mad. Deo. of 1856, 68 ; Jadoomonee v. (Sungudwr, 1 aouln.eOOi 
V. Darp. 581 1 AhimMioy v. Ocsaumbboi/, 18 Bom. 584 ^ 10 M. 1. A., p, 505. 
(/) oudanund v. Soorjo Honea, 11 Bata. 486. 
ig) 8h9oper9had v. Kulmder, I B. D. 76 
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But it would be otherwise if the loan was made on the sole 
credit of the borrower, or even if the loan was made out 
of the common fund, under a special agreement that it was 
to be at the sole risk of the borrower, and for his sole 
benefit (fe). 


Government § 262. Estates conferred by Government in the exercise 
graate. their sovereign power, become the self-acquired property 

of the donee, whether such gifts are absolutely new grants, 
or only the restoration to one member of the family of pro- 
perty previously held by another, but confiscated (i) . But 
where one member of a family forcibly dispossesses another 
who is in possession of an ancestral Zemindary, and there is 
no legal forfeiture, nor any fresh grant by a person compe- 
tent to confer a legal title, the new occupant takes, not by 
self-acquisition, but in continuation of the former title (fc). 
And where a confiscation made by Government was sub- 
sequently annulled, and no grant to any third person was 
ever made, it was held that the old title revived, for the 
benefit of all persons capable of claiming under it (1) . So 
a grant made by Government to the holder of an estate, 
which merely operates as an ascertainment of the State 
claim for revenue, and a release of the reversionary right of 
the crown, is a mere continuance of the old estate (m). 


^vingB from 

impartible 

property. 


A point which has only recently been decided is, whether 
the savings made by the holder of an impartible estate 


(h) Rai Nuraingh v I2at Naraifi. 8 N. W. P. 218. 

(i) Katama Naichiary. Rajah of Shivaganga^ 9 M. I. A. 606; S. C. 2Snth. 
(P. C.) 81 ; Beer Pertah v. Maharajah Rajender^ 12 M. I. A. 1, (Hntieapore 
Case) ; 8. 0. 2 Suth. (P. O.) 81. As to grants in Ondh after the Confisoition 
of 1858, and under Act 1 of 1869 (Oudh Estate Act) ; see Thdkurain Sookraj v. 
The Government, 14 M. I. A. 112. Hurpurshad v. Sheo Dyal, 8 I. A. 259; 8, 0. 
26 Suth. 65 ; Uardeo Bux v. Jawahir, 4 1. A. 178 ; 6 I. A. 161. Brijindar v. 
Janki Koer, 5 1. A. 1 ; Thakur Shere v. Thakurain, 8 Oal. 646 ; Oouri Shunker 
V. Maharajah of Bulrampore, 6 I. A. 1 ; 8. 0. 4 Cal. 889 ; AlulJca Jahan v. 
Deputy Commissioner of Lucknow, ih. 63 ; Mima Jehan v. Nawah Afsur Bahu, 
i6. 76 ; 8. C. 4 Cal. 727 ; Hethjaidial v. Seth Siteeram, 8 I. A. 216 ; Ramanund 
V. Haghunath, 9 I. A. 41 ; 8. C. 8 Cal. 769. Pirthi Pal v. Jewahir Singh, 14 
1. A. 87. A grant of a jaghire is presumably only for life. Qulahdas v. 
Collector of Surat, 6 I. A. 64 ; 8. O. 8 Bom. 186. 

(k) Tanumula v. Boochia, 18 M. I. A. 838 ; 8 . C. 18 Suth. (P. C.) 21, 

(l) Mirza Jehan v. Badshoo Bahoo, 12 I. A. 124 ; 8. C. 12 Cal. 1. 

(m) Narayam v. Chengalamma, 10 Mad. 1. 
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under Mitakshara law, are his self-acquired property, or not. 
It is quite settled that, although an impartible Zemindary 
may be joint property, in the sense that all the family have 
a joint and vested interest in the reversion (§ 255), its 
annual income, and the accumulations of such income, are 
the absolute and exclusive property of the possessor of the 
Zemindary for the time being. None of his kindred can 
claim an account of the mode in which he has spent his 
income, nor a share in the profits annually accruing or laid 
by. He may spend as much or as little of his income as 
he likes. If he spends it all, it is not waste, and whatever 
he invests is absolutely at his own disposal during his 
life (r^). There could therefore be no coparcenary in such 
savings, and therefore no survivorship (o) . If, therefore, a 
Zemindar in Madras left no issue, it seems to me that his 
widow would take his savings before his brothers, or their 
issue, and if he left issue, they would take exclusively. This 
appears to have been the view of the Madras High Court in 
one of the two cases quoted above, where they say,*^ Wkether 
regarded as the separately acquired funds of the Zemindar, 
or as it really is, his acquisition derived from ancestral pro- 
perty owned by him solely, it is equally divisible family 
property as between his sons (p) . Accordingly when a 
Poligar died leaving debts which would not bind the family, 
but also leaving property which had been purchased out of 
the savings of his income, it was held that such purchases 
were his separate property, to which his creditors would be 
entitled in discharge of their debts (g). Of course savings 
handed down from previous Zemindars would follow a 
different rule ; they would become the joint property of his 
descendants, of whom the succeeding Zemindar was only 
one, his brothers and their issue being the others. 

(n) Maharajulunga/ra v. Rajah Row PantalUy 5 Mad. H. 0. 81, 41 ; Lutch* 
mana Row v. Terimvl Row^ 4 Mad. Jar. 241. 

(o) See Neelkiato Deh v. BeerehundeVf 12 M. 1. A. 540; S. C. 8 fi. L* B. 
(P. 0.) 18; S. O. 12 Sutli. (P. 0.) 21 (Tipperah Case). 

(p) 6 Mad. H. C. 41, 8uwa, note (n). 

(g) KoUa Ramasami v. hangar^ 8 Mad. 145. Both Jadges agreed that this 
woald be the case with a de jure Poligar. but they differed as to the law where 
the Poligar was one de facto but not ae jure. See pp. 155, 105. 
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f 268. Another mode of 8elf-aieqm8ition>whiehUiiotv^r^ 

Kkely to arise now, is where one ooparo^aer unaided by the 
otherSj or by the family fimdS| recovers> with the aoquies* 
oence of his co-heirs, ancestral property, which had been 
seized by others, and which his family had been unable to 
recover (r). In order to bring a case within this rule, the 
property must have passed into the possession of strangers, 
and be held by them adversely to the family. It is not 
sufficient that it should be held by a person claiming title to 
hold it as a member of the family, or by a stranger claiming 
under the family, as for instance by mortgage. So also the 
recovery by one co-heir for his own special benefit is only 
permissible where the neglect of the coparceners to assert 
their title had been such as to show that they had no inten- 
tion to seek to recover the property, or were at least indif- 
ferent as to its recovery, and thus tacitly assented to the 
recoverer using his means and exertions for that purpose, 
or upon an express understanding with the recovereris 
coparceners.^^ The recovery, if not made with the privity 
of the co-heirs, must at least have been bondfide^ and not 
iu fraud of their title, or by anticipating them in their inten- 
tion of recovering the lost property.’’ Finally, it must be 
an actual recovery of possession, and not merely the obtain- 
ing of a decree for possession (a). 

As to the result of such a recovery, there seems to be a 
conflict in the Mitakshara. At ch, i. 5, § 11, the author, 
referring to Manu, ix. § 209, makes the property which has 
been recovered belong exclusively to the recoverer. At 
ch. i. 4, § 1 1 , he quotes a text of Sankha as establishing that, 

if it be land, he takes the fourth part, and the remainder 
is equally shared among all the brethren.” Dr. Mayr 
reconciles the discrepancy by supposing that the former 

(r) Mann, ix. $ 209; Mitaksbara, i. 4, § 8, 6; Daya Bbaga, vi. 2, % 81>-S7 ; 
D. K. 8. iv. 2, I 6—9; Ragbanandmia, v. 89-^1. 

(8) Viaalatchy v. Anvuisamy^ 5 Ma4. H. 0. 160 ; Biahuujar v. Shityl^ S Sutb. 
IS: 8. 0. Confirmed on review; Sub nomvMf Biaseaaur v. Seetulf 9 Snth 69 ; 
Uoiabeev. Ct of Wards. H Satb. 84; Jagmohundas v. Uangaldas^ 10 Rom. 
5^; Mtdtu yajahnganadha v. Dofasinga^ 81. A. 99; S. 0. 8 Mad. 800; JTafa- 
ganii v. VenkataeMlapatif 4 Mad. p. 259. 
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text refers to the case of a recovery by the father, while 
the latter refers to one of several brethren or other copar- 
ceners, who all stand on the same level (//). The Bengal 
authorities, however, take the latter rule as applying to 
every recoverer, but only in the case of land {u). It is to be 
observed that the recoverer takes one-fourth first, and then 
shares equally with the others in the residue (v). 

§ 264. An intermediate case between self-acquired and 
joint property is the case, resting upon a text of Vasishtha, 
in which property acquired by a single coparcener, at the 
expense of the patrimony, is said to be subject to partition, 
the acquirer being entitled to a double share (w ) . It has 
already been suggested (§ 216) that this text probably 
applied originally to self-acquisition properly so called, and 
that it cut down the rights of a self-acquirer, instead of 
enlarging the rights of one who has made use of common 
property. The Smriti Chandrika and Madhaviya both 
restrict the text to the gains of learning, when considered 
to be partible in consequence of the education from which 
they sprung, having been imparted at the expense of the 
family {x). The general principles laid down by Vijna- 
nesvara seem to exclude the idea that any special and 
exclusive benefit can be obtained to any co-heir by a use of 
the family property {y), Mr. W. MacNaghten states that 
under Benares law no such benefit can be obtained, what- 
ever may have been the personal exertions of any individual, 
but that the rule does exist in Bengal ( 2 ). There is no 
doubt that in that province the rule has been repeatedly 


it) Mayr, 25; Vnbaspati, 8 Dig. 82. 

(u) Diiya Bbaga, vi. 2, § 86 — 39; D. K. S. iv. 2, § 7, 8; I W. M»cN. 62 ; 
2 W. MacN. 157. 

{v) D. K. S. iv. 2, § 9; 8 Dig 865. 

{w) And if one of the brothers has gained soinething by his own effort, lie 
■ball receive a double share.’’ Vasishtha, xvii. 51; Mitakshara, i. 4, § 29; 
Daya Bhaga, vi 1, $ 27 — 29 ; Baahanaudana, i. 20, v. 18. 

(») Smviti Chandrika, vii. § 9; Madhaviya, p. 49, and see futwah, 2 W. 
MaoN. 167. 

(vl Mitakshara, i. 4, § 1 — 6. 

{z) 1 W. MiicN. 52 j 2 W. MacN. 7, n , 158, 160, n., 162, n. 
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laid down (a), but little attempt has been made to define its 
extent, or the cases to which it applies. In a case before 
the Supreme Court of Bengal, Sir Lawrence Peel, 0. J., laid 
down the law as follows : The authorities establish, and 
the uniform course of practice in this Court is conformable 
to them, that the sole manager of the joint stock is thereby 
entitled to no increased share, and that skill and labour con- 
tributed by one joint sharer alone in the augmentation or 
improvement of the common stock, establishes no right to a 
larger share ; that the acquisition of a distinct property 
without aid of the joint funds or joint labour gives a 
separate right, and creates a separate estate ; that the 
acquisition of a distinct property, with the aid of joint funds, 
or of joint labour, gives the acquirer a right to a double 
share, and prevents the character of separate estate from 
attaching to such an acquisition ; and lastly, that the union 
with the common stock of that which might otherwise have 
been held in severalty, gives it the character of a joint and 
not of a separate property.^' Grants J., held to the same 
effect, adding that in this respect the law of Bengal and the 
Mitakshara coincide, and that to entitle the acquirer to a 
double share, he must only be aided by means drawn from 
the joint funds of little consideration^^ (6). This decision 
is cited with approval by the Supreme Court of Bengal (c) 
as laying down both the rule and the exception as to joint 
and separate acquisitions. The first principle laid down by 
Sir Lawrence Peel, that in order to entitle the acquirer to a 
double share, the property acquired must be a distinct one, 
is in accordance with the Mitakshara, which, after citing 
Vasishtha^s text, proceeds, ^^The author (Yajnavalkya) pro- 
pounds an exception to that maxim. But if the common 
stock be improved, an equal division is ordained and says 

(a) Oudadhtir v. Ajodhearam, 1 S. D. 6 (7) ; Koshul v. Uadhanath, 1 8. D, 
836 (448) ; Doorpnttee v. Haradhun^ 8 8. D. 98; Kripa Sindhu v. Kanhaya^ 
5 8. D. 885 (898) ; per curiam, Uma Sundan v. Dwnrkanath, 2 B. L. R. (A. C. 
J.) 287. 

(b) Qooroochum Y. Ooluckmoney, Fulton, 165. 

U) Soorjeemoney Dossee v, Denobundo, 6 M. I. A. 539 ; 8. C. 4 Suth. ( P, C.) 

J14 ; post, § 268. 
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that in such a case^ a double share is not allotted to the 
acquirer (d). The second principle laid down by Gh^ant, J., 
that the assistance derived from the joint funds must be of 
little consideration, seems also to be in accordance with the 
Daya Bhaga. It will be seen that Jimuta Vahana rests the 
doctrine of the double share of the acquirer, not upon the 
text of Vasishtha, which he seems to take as applying to 
self-acquisition, properly so called, but upon a text of Vyasa. 

The brethren participate in that wealth, which one of them 
gains by valour or the like, using any common property, 
either a weapon or a vehicle’^ (e) . Here the meritorious 
cause of the acquisition is the brother himself, the assist- 
ance derived from the joint funds being insignificant. This 
view is in accordance with the futwah of the Pandits in 
Purtab Bahaudtcr v. Tilivkdharee (/), ^‘of several brothers 
living together in, family partnership, should one acquire 
property by means of funds common to the whole, the pro- 
perty so acquired belongs jointly to all the brothers. Should, 
however, the means of acquisition, drawn from the joint 
funds, be of little consideration, and the personal exertions 
considerable, two shares belong to the acquirer, and one 
to each of the other brothers.” Both points have been 
affirmed by later decisions of the Bengal High Court [g ) . 

§ 265. There is a good deal of conflict, probably more 
apparent than real, between the decisions of the High Court 
of Bengal as to the question upon whom lies the onus of 
proof, where property is claimed by one person as being 
joint property, and withheld by another as being self- 
acquired, or vice versa. The general principle undoubtedly 
is, that as every Hindu family is supposed to be joint unless 
the contrary is proved, so if nothing appears upon the case 
except that a member of a family, admittedly or presumably 
joint, is in possession of property, if he alleges that it is his 


(ri) Mitakshara, i. 4, § 80, 31. (e) Daya Bbaga, ii. § 41, vi. 1, § 28, 14. 

(/) 1 S. D. 179 (236;. 

ig) Sr ee Narain y. Gooro Per^ihadf 6 8uth. 219 j Sheo Dyal v. Judoonath^ 
9 Bath. 61 ; aud per Colvile^ C. J , Jadoomonee v. Oungadhur^ I Bouln.. 600 1 
V. Parp,, 521, 
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own self-acquisition, he is alleging something which is an 
exception to the general rule, and it lies upon him to prove 
the exception (h). But on the other hand, the case of a 
plaintiff who seeks to establish a claim to Joint Family pro- 
perty is no exception to the rule, that the plaintiff must 
make out his case. He starts with a presumption in his 
favour. But this presumption must be taken along with the 
other facts, proved or admitted, and those facts may so far 
remove the presumption arising from the ordinary condition 
of a Hindu family, as to throw back the burthen of proof 
on the other side (i ) . What, then, is the extent of the pre- 
sumption as to the condition of a Hindu family ? The nor- 
mal state of every Hindu family is joint. Presumably every 
such family is joint in food, worship, and estate. In the 
absence of proof of division, such is the legal presumption. 
But the members of the family may sever in all or any of 
these three things^^ (fc) . Of course there is no presumption 
that a family, because it is joint, possesses joint property, 
or any property. But where it is proved or admitted that a 
Joint Family possesses some joint property, and the property 
in dispute has been acquired, or is held in a manner, con- 
sistent with that character, ” the presumption of law is that 
all the property they were possessed of was joint property, 
until it was shown by evidence that one member of the 
family was possessed of separate property.” And this pre- 
sumption is not rebutted merely by showing that it was 
purchased in the name of one member of the family, and 
that there are receipts in his name respecting it ; for all that 
is perfectly consistent with the notion of its having been 
joint property, and even if it had been joint property, it still 
would have been treated in exactly the same manner” (Z). 
The difference of opinion seems to arise as to the degree to 

( h) Luximon Row v. Mullar Row, 2 Kn , 60, 63. 

(t) Bholanath v Ajoodhia, 12 B. L. R. 886; S. C. 20 Sutb. 65; Bodh Singh 
V. Quneek, 12 B. L. R. (H. C.) 817 » S. C. 19 Sutb. 856 ; ver curium, 12 Bom. 
pp. 131, 8(‘9, 13 Bom. p. 66. 

(fe) Per curiam ^ Neelhisto Deh v. Beerchunder, (Tipperah case) 12 M. I. A. 
540 ; 8. C. 8 B. L. R. (P. C.) 18; 8. C. 12 Sotb. (P. C.) 21 ; Naraaunty v. 
Vengama, 9 M 1. A. 92 ; 8. C. 1 Both. ^P. 0.) 80. 

(1) Dhurm Dae v. Mt Shama Soondri^ 8 M. I. A. 229, 240; 8. C.GSutli (P* 



MS it 266.] EVlbENOE OF ^ELF-ACQUlSlTlON. 


which the presumption is to be pushed^ where the family 
is joint, but where no nucleus of joint property is either 
admitted or proved, and where some property is held by 
one or more members in a manner, as regards either origin 
or enjoyment, apparently, though not necessarily, incon- 
sistent with the idea of a joint interest. 

§ 266. The law upon this point was laid down as follows 
by the Sudder Court of Bengal. Where, by the plaintiff’s 
own admission, the properties in dispute were not acquired 
by the use of patrimonial funds, and the defendants never 
acknowledged that they were acquired by the joint exertions 
and aid of the plaintiff and his father, it was for the plaintiff 
to prove his own allegations as to the original joint interest 
in the purchase of the property. The mere circumstance of 
the parties having been united in food, raises no such suffi- 
cient presumption of a joint interest as to relieve the plain- 
tiffs from the onus of proof” (m). And the Bengal High 
Court said, To render it joint property, the consideration 
for its purchase must have proceeded either out of ancestral 
funds, or have been produced out of the joint property, or 
by joint labour. But neither of these alternatives is matter 
of legal presumption. It can only be brought to the cogni- 
zance of a Court of justice in the same way as any other fact, 
viz,^ by evidence. Consequently, whoever’s interest it is to 
establish it, he must be able to produce the evidence. The 
plaintiff coming into Court to claim a share in property as 
being Joint Family property, must lay some foundation 
before he can succeed in his suit. He must, at least, show 
that the defendants whom he sues constitute a Joint Family, 
and that the property in question became joint property 
when acquired, or that at some period since its acquisition 
it has been enjoyed jointly by the family. It will be suffi- 
cient for this purpose for him to show that the family, of 


C.) 48} Umrithnath v. Ooureenath. 13 1. A. 542 i 8. C. 16 Suth. (P. C.) 

10 ; Rantpershad v. Sheochum, 10 M. I. A. 490, 505. 

(m) Ktshoree v. Chummv/nf 8. D. of 1852, 111, citing 2 W. MaoN. 152*-156 } 
F* MaoN. 60, approved ; Soohhedur v. Boloram^ Sntb. Sp. No. 67. 
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which the defendants came^ was at some antecedent period, 
not unreasonably great, living joint in estate ; and that the 
property in question was either a portion of the patrimonial 
estate, so enjoyed by the family, or that it has been since 
acquired by joint funds. In this case the Principal Sudr 
Amin has found that the plaintiff has given no proof of the 
family being joint, beyond the admitted fact of the three 
persons being brothers and the plaintiff has also given no 
sort of proof that these brothers ever were living in the 
joint enjoyment of any property, still less that this property 
was acquired by the use and employment of any joint 
funds. It seems to us that he was entirely right, on this 
finding, to dismiss the plaintiff ^s suit without looking further 
into the case^^ {n ) . The principles laid down in this case 
as to onus probandi were, however, denied to be law by 
the Chief Justice, Sir Richard Couch, in Taruck Chunder v. 
Jodeshur (o) . He laid down the rule to be that, as the pre- 
sumption of law is that all the property the family is in pos- 
session of is joint property, the rule that the possession of 
one of the joint owners is the possession of all would apply 
to this extent, that if one of them was found to be in pos- 
session of any property, the family being presumed to be 
joint in estate, the presumption would be, not that he was 
in possession of it as separate property acquired by him, 
but as a member of the Joint Family.” This ruling, how- 
ever, was considered and differed from by other Judges of 
the High Court in two subsequent ca‘ses (p), and was again 
considered by the High Court and affirmed by two later 
cases. One of these was the decision of a Court of Appeal, 
and in the second a single J udge refused to refer the point 
to a full bench as being conclusively settled (q ) . 


(n) Shiu Qolam v. Baran, 1 B. L. R. (A. C. J.) 164; 8. C. 10 Subb. 198; 
Sub nomine, Sheo Qolam v. Burra, 

(o) 11 B. L. R. 193; S. 0. 19 Subb, 178; acc. Annundo Bfohun v. Lamb, 1 
Marsb. 169 ; Uait Singh v. Dabee Singh, 2 N. W. P. 308 ; Nnrsingh Das v. 
Narain Das, 3 N. W. P. 217 » Sidapa v. Pooneakooty, Morris, 100. 

(p) Bholanath v. Ajoodhia, 12 B. L. H. 386 ; 6. C. 20 Subb. 65 ; Denonath v. 
Hurrynarrain, 12 B. L. R. 849. 

iq) Qobind Ohunder v. Doorgapersadt 14 B. L. B. 837 ; 8. C. 22 Subb. 248; 
Shushee Mohun v. Aukhil, 25 Sutb. 232 ; Vedavalli v. Narayana, 2 Mad. 19. 
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§ 267. It seems to me that the difficulty arises from Suggested 
attempting to lay down an abstract proposition of law which 
will govern every case^ however different in its facts. It is 
correct to say that a Hindu family is presumed to be joint. 

It is merely equivalent to saying, that, where nothing else 
is known of a family, the probability is that its members 
have never entered into a partition with each other. It is 
a definite statement as to the probability of a single fact. 

But to say generally of any piece of property in the posses- 
sion of any member of the family, that it is presumably joint 
estate, is to assert one or other of a great many different 
propositions. Either that in its present condition it was 
ancestral property, or that it was acquired by means or with 
the assistance of ancestral property, or by means of joint 
labour, or joint funds, or both, or that it was acquired by a 
single member without aid from other funds, or from other 
members, and then thrown into the common stock. Now, 
these propositions are each different in their probability, 
and different in the facts which would establish them. The 
very statement of the plaintiff’s case, or his evidence, may 
negative some of them, just as the defendant’s case may 
admit some of them. It seems impossible to say what the 
presumption is, until it is known what proposition the plain- 
tiff and defendant respectively put forward. This seems 
to be all that is laid down by the Bengal cases, which go 

most strongly against the rights of undivided family. The Burthfln of 
Judges say, Tell us what your case is : when we find how varies, 
much of it is admitted by the other side, we will then be 
able to say whether you are relieved of the necessity of 
proving any part of your case, and how much of it.” For 
instance, if the plaintiff’s case was that the property was 
ancestral, and the defendant admitted that it was purchased 
with his father’s money, but alleged that the purchase was 
made in his own name, and for his own exclusive benefit, 
the burthen of proof would lie on him (r). Again, if the 
case was that the property was purchased out of the proceeds 

(r) Qopeekrist v. Oungaperaand, 6 M, I. A, SS: Bisseasur v, Litehmeaaur, 

6 X. A. 238; S. U. 5 0. L. B. 47'. 
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of the family estate^ and it was admitted that there was 
family property, of which the defendant was manager^ the 
onu8 would also lie on him to show a separate acquisition (s) . 
And so it would be where the property was acquired by 
any member, if the family was joint, and there was an 
admitted nucleus of family property (^). If it was denied 
that there ever had been any family property, or admitted 
that the defendant was not the person in possession of it, 
the plaintifp would, I imagine, fail if he offered no evidence 
whatever. The amount of evidence necessary to shift upon 
the other side the burthen of displacing it might be very 
small, but would necessarily vary according to the facts of 
each case. On the other hand, if the property was admitted 
to be originally self-acquisition, but stated to have been 
thrown into the common stock, this would be a very good 
case, if made out (§ 254*), but the onus of proving it would 
be heavily on the party asserting it. And so it would be if 
the property were admitted to have been acquired by one 
member without the use of family funds, but the plaintiff 
asserted that he had rendered such assistance as made it 
joint property. Even where it appeared that the family had 
ancestral property in their joint possession, but that some 
of the family acquired separate property from their own 
funds, and dealt with it as their own without reference to 
the other members of the family, the Privy Council held 
that such a state of things may be fairly held to weaken, 
if not altogether to rebut, the ordinary presumption of 
Hindu law as to property in the name of one member of a 
Joint Family, and to throw upon those who claim as joint 
property that of which they have allowed their coparcener, 
trading and incurring liabilities on his separate account to 
appear to be the sole owner, the obligation of establishing 
their title by clear and cogent reasons” (u), A fortiori^ 


(«) huxiwhon Roio v. dollar Row^ 2 Ka, 60 ; Fedru v. BomingOy Mad. Dec* 
of 1860, 8 ; Janokee v. KistOy Marsh, I . 

(t) Prankristo Bhageifuteey 20 Sufeh. 158; Moolji Lilia v. OokuldaSy 8 Bom. 
154 ; Lakshman t. Jcmnabaiy 6 Bom. 225. 

(ii) Bodk Singh v. Guneshy 12 B. L. B. SI7, 827 ; S. C. 19 Sufch. 856; Murari 
Vithoji V. Mukund Shivaji, 15 Bom. 201, 
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where there had been admitted self-acquisitions^ and an 
actual partition^ if one of the members sued subsequently 
for a share of property left in the hands of one of the mem- 
bers as his self-acquired property, alleging that it was really 
joint property ; or if a member of the family admitted a 
partition among some of the members, but asserted that 
the others had remained undivided, the onus would lie upon 
him to make out such a case 

§ 268. The fourth subject of examination relates to the Enjoyment of 
mode in which the Joint Family property is to be enjoyed by 
the coparceners. This must necessarily vary according to 
the view taken of the nature of the family corporation. In 
Malabar and Canara, where the property is indissoluble, Malabar, 
the members of the family may be said rather to have rights 
out of the property than rights to the property. The head 
of the family is entitled to its entire possession, and is abso- 
lute in its management. The junior members have only a 
right to maintenance and residence. They cannot call for 
an account, except as incident to a prayer for the removal 
of the manager for misconduct, nor claim any specific share 
of the income, nor even require that their maintenance or 
the family outlay should be in proportion to the income. 

An absolute discretion in this respect is vested in the 
manager (w). A family governed by Mitakshara law is in Mitakehara. 
a very similar position, except as to their right to a parti- 
tion, and to an account as incident to that right. In a 
judgment which is constantly referred to. Lord Westhury 
said, According to the true notion of an undivided family 
in Hindu law, no individual member of that family while 
it remains undivided, can predicate of the joint and undi- 
vided property that he, that particular member, has a certain 


(v) Badulv. Chatterdharee, 9 Sufch. 668; Bannoo v. Kaahee fiam, (P. 0.) 

8 Oal. 816 ; Radha Chuniv. Kriprif 5 Cal. 474 ; Obhoy Churn v. Qobind Chunder^ 

9 Cal. 287 ; JJpendra Narain v. Qopanathf ibid. 817 ; Bata Krishna v. Chinta- 
manit 12 Cal. 262. In the Iwo latter oases it was held, that the mere fact that 
one member of the family had separated from the joint stock, ntised no pre- 
aomption that the other members bad separated inter se. 8ee the converse 
case, KristnapT^ v. Rartia8awmy, S Mad. H. C. 26. * 

{tv) § 220. Tod V. Kunhamod, 8 Mad. 176. 
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definite share. No individual member of an undivided 
family could go to the place of the receipt of rent^ and claim 
to take from the collector or receiver of the rents a certain 
definite share. The proceeds of undivided property must 
be brought, according to the theory of an undivided family, 
to the common chest or purse, and there dealt with accord- 
ing to the modes of enjoyment by the members of an undi- 
vided family^^ [x). The position of a Joint Family under 
Bengal law is in some respects less favourable, and in other 
respects, apparently, more favourable than that of a family 
under Mitakshara law. Where property is held by a father 
as head of an undivided family, his issue have no legal claim 
upon him or the property, except for their maintenance. He 
can dispose of it as he pleases, and they cannot require a 
partition (§ 224) . Consequently they can neither control, nor 
call for an account of his management. But as soon as it 
has made a descent, the brothers or other co-heirs hold their 
shares in a sort of quasi- severalty, which admits of the inter- 
est of each, while still undivided, passing on to his own re- 
presentatives, male or females, or even to his assigpiees (y). 
How far this principle enlarges the rights of the co-sharers 
inter se is a matter of some obscurity. Prima facie one would 
imagine that it would entitle each coparcener under Bengal 
law to do what, according to Lord Westhury, no coparcener 
can do under Benares law, viz., to predicate of the joint 
and undivided family property that he, that particular mem- 
ber, has a certain definite share. But this seems hardly 
to be admitted by the Supreme Court of Bengal, in a pas- 
sage where they laid down the following propositions as 
setting forth the characteristics of joint property held by 
an undivided family in Bengal. First, each of the copar- 
ceners has a right to call for a partition, but until such par- 
tition takes place, and even an inchoate partition does not 


Appovier v. Fama Suhha Aiyan^ 1 1 M. T. A. 89 ; 8. 0 8 Suth. (P. 0.) I. 
Per Turner f L. J , Soorjeemoney Doeeee v. Denohundo, 6 M. I A. 558 ; 8. 
C. 4 Suth. (P. 0 ) 114 ; Daya Bhaga, ii. S 28, note, xi. 1, § 25, 26; D. K. S. xi. 
§ 2, 8, 7 ; 2 Dig. 104; anfe, 8 241. ^ BagnnnandHna, however, laya down most 
8ti*ongly the doctrine that each undivided coparcener has an equal right over the 
whole and every portion of the undivided property, i. 21— 2p 
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deem to rary the rights of the co-sharers, the whole remains 
common stock ; the co-sharers being equally interested in 
every part of it. Second, on the death of an original co- 
sharer his heirs stand in his place, and succeed to his rights 
as they stood at his death ; his rights may also in his life- 
time pass to strangers, either by alienation, or as in the case 
of creditors, by operation of law ; but in all cases those who 
come in,^in the place of the original co-sharer, by inherit- 
ance, assignment or operation of law, can take only his rights 
as they stand, including of course the right to call for a 
partition. Third, whatever increment is made to the com- 
mon stock whilst the estate continues joint, falls into and 
becomes part of that stock. On a partition it is divisible 
equally, no matter by what application of the common funds, 
or by whose exertions it may have been made ; the single 
exception to the rule being, that on the acquisition by one 
co-sharer of a distinct property, with the aid only of the 
joint funds, the acquirer may take a double share in that 
property. The increment arising from the accumulations of 
undrawn income is obviously within the general rule” (z) . 

§ 269. So long as the manager of the Joint Family ad- 
ministers it for the purposes of the family, he is not under 
the same obligation to economise or to save, as would be the 
case with a paid agent or trustee. For instance, where the 
family concern is being wound up on a partition, the 
accounts must be taken upon the footing of what has been 
spent, and what remains, and not upon the footing of what 
might have been spent, if frugality and skill had been 
employed (a) . The reason, of course, is that the manager 
is dealing with his own property, and if he chooses to live 
expensively, the remedy of the others is to come to a parti- 
tion. • On the other hand he is certainly liable to make 
good to them their shares of all sums which he has actually 


(a?) Soorjeetnoney Doseee v. Denobundo^ 6 M. 1. A. 626, 689 ; S. C. 4 Satb. 
(F. C.) 114, reversed by the P. C. upon the coostruction of a will, but these 
propositious were not disputed. See too Chuckun v. Porarif 9 Suth. 488. 

(«) Tara Chand v. lieeh Mam^ 8 Mad. H. C. 377 5 Vhoonee v. Prosunno, 
6 ev. 281 ; Jugvwhundas v* Mangaldae, 10 Bom. 528. 
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mis-ap propriated, or which he has spent for purposes other 
than those in which the Joint Family was interested. Of 
course, no member of a joint Hindu family is liable to his 
coparceners for anything which might have been actually 
consumed by him in consequence of his having a larger 
family to support, or of his being subject to greater expenses 
than the others ; but this is simply because all such expenses 
are justly considered to be the legitimate expenses of the 
whole family. Thus, for instance, one member of a joint 
Hindu family may have a larger number of daughters to 
marry than the others. The marriage of each of these 
daughters to a suitable bridegroom is an obligation incum- 
bent upon the whole family, so long as they continue to be 
joint,|and the expenses incurred on account of such marriages 
must be necessarily borne by all the members, without any 
reference whatever to respective interests in the family 
estate^^ (6). Observations to the same effect were made 
by the Supreme Court of Bengal in the case from which I 
have already quoted, and they add, We apprehend that 
at the present day, when personal luxury has increased, and 
the change of manners has somewhat modified the relations 
of the members of a Joint Family, it is by no means unusual 
that in the common Khatta book an account of the separate 
expenditure of each member is opened and kept against 
him ; and that on a partition, even in the absence of fraud 
or exclusion, those accounts enter into the general account 
on which the final partition and allotment are made^^ (c) . 

§ 270. The right of each member of an undivided Hindu 
family to require an account of the management, has been 
both affirmed and denied in decisions which are not very 
easy to reconcile. Possibly, however, the apparent conflict 
may be explained, by considering the various purposes for 
which an account may be demanded. It is of course quite 
clear, that every member of the coparcenary, who is entitled 

(h) Per Mitier^ J., Ahhaychandra v. Pyari^ 5 B. L. R. 347, 349. 

« (cj 8oo9:je€vio7iey Doesee v. Venobundo, 6 M. 1. A. 540; S. C. 4 Suth. (P. 
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to demand a partition^ is also entitled to an account^ as a 
necessary preliminary to such partition. A different ques- 
tion arises, where the account is sought by a member who 
desires to remain undivided. A claim by a continuing co- 
parcener to have a statement furnished to him of the amount 
standing to his separate account, with a view to having that 
amount or any portion of it paid over to him, or carried 
over to a fresh account, as in the case of an ordinary part- 
nership, would, in a family governed by Mitakshara law, be 
wholly inadmissible. The answer to such a demand would 
be, You have no separate account. Your claim is limited 
to the use of the family property, and everything that has 
not been specifically set apart for you be longs to the family 
and not to its members.^' It was a claim to an account of 
this sort to which Jackson j J., referred, when he said, It 
appears to be admitted that, although a son has a joint 
interest in the ancestral estate with his father, he cannot, 
as long as that estate remains joint, call upon his father for 
an account of his management of that estate ; that he, for 
instance, could not sue his father for mesne profits for years 
during which it was under his father^s management (d ) . 

But it would be very different if he said, I wish to know 
how the affairs of the corporation to which I belong are 
being managed.^^ It certainly seems a matter of natural 
justice that such a demand should be complied with. The 
remedy which any coparcener has against mismanagement 
of the family property, is his right to a partition. But he Right to an 
cannot know whether it would be wise to exercise this right, “°®^'***^* 
unless he can be informed as to the state of the affairs of 
the family. Yet even a right to an account of this nature 
has in some cases been denied. The Supreme Court of 
Bengal in the case already referred to (e) say, the right to 
demand such an account, when it exists, is incident to the 
right to require partition ; the liability to account can only 
be enforced upon a partition.^' In one case of a Bengal 

(d) Shudanund v. Bononialeet 6 Sutb. 266, 259. 

(e) Soorjeemoney Doesee v. Venobundo^ 6 M. I. A. 540; S, C. 4 Suih. (P. 

C.) 114, 
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family, Phear, J., drew a distinction as to the liability to 
account between the case of a management on behalf of a 
minor and on behalf of one of full years. In the former 
case he considered that the manager was strictly a trustee, 
and was bound when his trust came to an end, that is at 
the end of the minority, to account for the manner in which 
he had discharged it. But as regards adult members, he 
said, the manager is merely the chairman of a committee, 
of which the family were the members. They manage the 
property together, and the ‘ harta ^ is but the mouthpiece of 
the body, chosen and capable of being changed by them- 
selves. Therefore, unless something is shown to the con- 
trary, every adult member of an undivided Joint Family, 
living in commensality with the ^ harta, ^ must be taken, as 
between himself and the ‘ harta, ^ to be a participator in, 
and authoriser of, all that is from time to time done in the 
management of the joint property to this extent, namely, 
that he cannot, without further cause, call the ‘ harta/ to 
account for it. Of course, it may, as a matter of fact, be 
the case in a given family that the ^ harta ^ is the agent of, 
or stands in a fiduciary and accountable relation to, one or 
more of the members. It would be easy to imagine a state 
of things under which he had become the trustee of the 
property relative to his adult coparcener, or in which, by 
reason of his fraud or other behaviour, they, some or one 
of them, had acquired an equity to call upon him for an 
account. All that I desire to say is, that, in my judgment, 
he does not wear this character of accountability, merely 
because he occupies the position of ^ harta^ (/). In this 
case, the plaintiff sought for the account, not merely for 
information, but as incidental to a claim for his share of the 
surpluses which such an account would show that the mana- 
ger had received. The suit was not one for partition, as 
is evident from the fact that the entire suit was dismissed. 
Had he sued for a partition he would of course have been 


(/) Chuckun V. Poran, d Snih. 468. See this caec explained by Pkear^l., 
Ahhaychandra v. Pyari, 6 B. L. li. 364 ; S. 0. Sub nomine, Obhoy Chunder v. 
Peareot 18 Suth. B.) 76. 
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entitled to it, though on different terms as to aooounting 
from those which he tried to impose. 

$ 271. This decision was relied on in a later case, where 
a widow (in Bengal) sued for a partition of the property, 
and, as incidental thereto, for the dissolution of a banking 
partnership, and that the defendant, the manager, should 
render an account of the estate of the common ancestor, 
and of the banking business {g ) . Markby, J., said, I am 
clearly of opinion that, in the ordinary case of a joint Hindu 
family, the manager of the whole, or any portion of the 
family property, is not, by reason of his occupying that 
position, bound to render any accounts whatever to the 
members of the family He granted an account in the 
special case on the ground that the banking business was 
carried on, not as a common family business in the strict 
sense, the profits of which were all to sink into the common 
family fund, but rather on the footing of a partnership, the 
profits of which, when realised, were to be divided among 
the individual members in certain proportions. This deci- 
sion however was directly overruled by the Full Bench, in 
a case where the following questions were referred for 
decision: — 1. Whether the managing member of a joint 
Hindu family can be sued by the other members for an 
account, and (it appearing that one of the plaintiffs was a 
minor) 2. Whether such a suit would not lie, even if the 
parties suing were minors, during the period for which the 
accounts were asked. Mr. Justice Mitter in making the 
reference said, suppose, for instance, that one of the 
members of a Joint Family, with a view to separate from 
the others, asks the manager what portion of the family in- 
come has been actually saved by him during the period of his 
managership. If the manager chooses to say that nothing 
has been saved, but at the same time refuses to give any 
account of the receipts and disbursements, which were 


Full Bench 
decision . 


Rifcht to an 
account. 


ig) Banganmani v. Kaainath, 3 B. L. R , (O. C. J.) I ; S. 0. 13 Suth. 
B.) 75, note. 
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entirely under his control, how is the member, who is desirous 
of separation, to know what funds are actually available for 
partition ? And according to what principle of law or justice 
can it be said that he is bound to accept the ipse diaoit of 
the manager as a correct representation of the actual state 
of things Both questions accordingly were answered in 
the affirmative. The previous decision was overruled, and 
that of Chuckun v. Poran was reconciled and explained, as 
meaning only that joint managers must be taken to have 
authorized each other^s acts, and, therefore, could not after 
a lapse of years call for an account by one of themselves of 
dealings which were in fact their own (h), 

§ 272. The decision upon the two questions referred is 
no doubt perfectly sound. But I cannot understand the 
framework of the suit. The plaint alleged that there was 
real and personal property, the management of which was 
taken by the defendant in 1863; that although the profits 
were large, yet the plaintiffs had not been properly main- 
tained ; that the elder plaintiff had taken upon himself, in 
1866, the management of the one-third share belonging to 
himself and his minor brother ; he prayed for recovery of 
one-third share of the profits during the defendant's man- 
agement from 1863 to 1866, and also for one-third share of 
the personal property. No share of the real property was 
asked for. The account was asked for as incidental to this 
claim. The defendant pleaded a partition in 18 19 which 
was found against. The original Court gave a decree for 
the plaintiff for a share of the profits of the real and per- 
sonal property, but not for a share of the corpus. This 
decree seems to have been in principle affirmed on appeal. 
It would appear then that the claim made by the plaintiff 
was, that a separate account should be kept in the name 
of each co-sharer, in which he should be credited with an 
aliquot share of the savings, and debited with the amount 


(h) Ahhayehandra v. PyaH. 5 R. L.R. S47 ; S. 0. 13 Suth. (F. B.) 75; 8uh* 
nominet Ohhoy Chunder v. Pearee, 
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actually expended on himself, and that the balance should 
be paid over to him annually, or as it accumulated, when- 
ever he chose to ask for it. It is evident that if this prin- 
ciple were carried out, no additions could ever be made to 
the family property. If the entire family chose to live up 
to their income, of course they could do so. But would any 
one member of the family have a right to insist upon living 
upon a scale higher than was thought suitable by the other 
members ? Would he have a right to withdraw his own 
share of the income annually from the family system 
of management or trade, and to deal with it on his own 
account ? If he did so, would the accumulations of such 
annual withdrawals, and the profits made by means of them, 
be his own separate property, or would they continue to be 
joint property ? Either supposition involves a contradiction. 
If they became separate property, that would be in conflict 
with the rule that the savings of joint property, and acqui- 
sitions made solely by means of joint property, continue to 
be joint. If they became separate, it would follow that a 
member of an undivided family might accumulate large 
separate acquisitions by simply investing portions of the 
family property. On the other hand, if such accumulations 
remained joint property, the absurdity would arise that A. 
might sue B. and get a decree for a thousand rupees, and 
B. might sue A. the very next week, to enforce a partition 
of that sum and recover a moiety of it. 

§ 273. It is, however, quite possible that the plaint was 
based upon a system of family management, which is by 
no means uncommon, when the family continues undivided, 
but each member holds a portion of the property separately, 
and applies the income arising from it to his own use. Of 
course, if the portion appropriated to A. was placed in 
charge of B., the income would be held by him for the use 
of A., and he would be entitled to an account of its applica- 
tion, and to payment over of the balance. But this would 
be, not by virtue of the general usage of an undivided 
Hindu family, but in opposition to that usage, by virtue of 

40 


Special family 
arrangfement. 
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a special arrangement for the apportionment of the income 
among the individual branches. It must be owned, how- 
ever, that the language of Couch, C. J., looks as if he took 
a different view. He says (i), It appears to me that the 
principle upon which the right to call for an account rests 
is not, as has been supposed, the existence of a direct 
agency, or of a partnership where the managing partner 
may be considered as the agent for his co-partners. It 
depends upon the right which the members of a joint Hindu 
family have to a share of the property ; and where there is 
a joint interest in the property, and one party receives all 
the profits, he is bound to account to the other parties who 
have an interest in it, for the profits of their respective 
shares, after making such deductions as he may have the 
right to make/’ If by this the learned Chief Justice meant 
that he was bound to account for these profits, in the sense 
of paying them over, or holding them at the disposal of the 
individual members, the opinion must be founded upon a 
distinction between the rights of co-sharers under Bengal 
and Mitakshara law. It must proceed upon the idea that 
the entire share of each member, and therefore its entire 
income, is appropriated to him, free of all claims by the 
others, and therefore that the manager only receives it as 
his agent and trustee. Such a view is certainly the logical 
result of Jimuta Vahana’s theory of joint-ownership. But 
it is opposed to many of the judicial dicta already quoted. 

§ 274. A necessary consequence of the corporate charac- 
ter of the family holding is, that wherever any transaction 
affects that property all the members must be privy to it, 
and whatever is done must be done for the benefit of all, 
and not of any single individual. For instance, a single 
member cannot sue, or proceed by way of execution (Je), 
to recover a particular portion of the family property for 
himself, whether his claim is preferred against a stranger 


(i) Ahhayrhavdra v. Fyari, 5 B. L. R. 858; 8. C. Snh nofniiie^ Ohhny 
Chunder v. Pearee, JH Sutli, (P. B.) 75. 

(k) Banursi Vuh v. Huharnfn h'vur, 6 All. 27. 
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who is asserted to be wrongfully in possession, or against 

his coparceners. If the former, all the members must join, 

and the suit must be brought to recover the whole property 

for the benefit of all. And this, whether the stranger is in 

possession without a shadow of title, or by the act of one 

of the sharers, in excess of his power (Z). If any of the 

members refuse to join as plaintiffs, or are colluding with 

the defendant, they should be made co-defendants, so that 

the interests of all may be bound (m). If from any cause, 

such as lapse of time, the other members cannot be joined 

as plaintiffs, the whole suit will fail (n ) . If the suit is against 

the coparceners, it is vicious at its root. The only remedy by 

one member against his co- sharer is by a suit for partition, 

as until then he has no right to the exclusive possession of 

any part of the property (o) . The same rule forbids one of 

several sharers to sue alone for the ejectment of a tenant (p), Suits by one 

unless, perhaps, in a case where by arrangement with his ®®*®^^*^*^* 

coparceners the plaintiff has been placed in the exclusive 

possession of the whole {q) ; or for enhancement of rent (r) 

or for his share of the rent (tv), unless where the defendants 


{l) Sheo Churn v. Chukraree. 15 Sutlj. 436; ('heijt Naratn v. Buntvaree, 23 
Sutii. 395 ; J*arooma v. Valaynodn^ Mad. Dec. of 1853, 35 ; Rajaram Tewnri v. 
Lachmnnf 4 H. L. U. (A. C. J.) 118; 8. C . 12 buth, 478 approved in Phoolhas 
Koontvur v. Lnlla Jorfeshin\ 3 I. A . at p. 26 ; S. C. 1 Cal. 226; 8. C. 25 Sutli. 
285 ; Bisivanath v. Collectin' of Mymensing^ 7 D. L. K. Appx. 42 ; 8. C. 21 Suth. 
69, note; affirmed by F. B. Vvnoda v. t'rskine^ 12 B. L. K. 370; S. C. 21 8nth. 
68; Deivakurv. Nnroo, Bom, Sel. Kep. 190; Niindun v. Lloyd^ 22 Suth. 74; 
Teeluk v. liamjun,o N. W. V. 182; Nathuni v. Manraj, 2 Cal. 149. Arunacheln 
V. Vythialiivjn^ 6 Mad 27- The joinder of all necessary parties is the rigfht not 
only of the plaintiff but of the defendant, ns it is his interest that the decree 
should bind the whole family. Harigopal v. Ookaldas^ 12 Bom. 158. 

(tn) Rajaram Tewari v. Lnchman^ nh sup ; Juggodumba v. Harav, 10 Suth. 
109; Ookool V. Ktwaree^ 20 Suth. 138; Kattusheri v. Vallotii^ 3 Mad. 234; 
hechu Lai v. Oliullah^ 11 Cal. 338; Kalichandra v. Raj Kishoref t&. 615; 
Jhvarkanath Mitter v. Tara iVosunno, 17 Cal- 160. 

(n) Kalidaa Kevaldaa v. Nathu Bhagtan, 7 Bom. 217- 

(o) Phoolbaa Koontvur v. Lalla Jogeshur^ 3 1 A. 7 ; S. C. 1 Cal. 226; S. C. 
25 Suth. 285 ; Dadjee v. Wittalf Bom. Sel. Rep. 151 ; IVimhak v. Narayan, 11 
Bom. H. C. 69; Gohind Chundtrr v. Ram Coomar, 24 Suth. 393. Ramanuja 
T. VirappOt 6 Mad. 90. 

(p) Sree Chand v. Kim Chand^ 13 Suth. 337; S. 0 5 B. L. 11. Appx. 25; 
Alum V. Aahad, 16 Suth. 138 ; Hulodhur v. QooroOy 20 Suth. 126; Krtshnarav 
V. Ooviftd, 12 Bom. H. C. 85; Sobharam v. Gunj/o, 2 N. W. P. 260; Balaji 
V Qopalf 8 Bom 23 ; Reaant v. C/<omw, 7 Cal. 470. See also Qopal v. Mac» 
Naghient 7 Cal. 751. 

(q) Amir Singh v. Mouzzim^ 7 N. W. P. 58. 

(r) Jogendro v. Nohin Chundei\ 8 Cal. 853. 

(«} Indromonee v. Suroop, 15 Suth. 895; S. C. 12 B. L. R. 291 (note) ; Bur 
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have paid their rent to him separately, or agreed to do so, in 
which case they at all events could not raise the objection. 
Even in such a case, however, it would clearly be open to any 
of the other sharers to intervene, if they considered that their 
rights were being endangered (i). And so where one mem- 
ber of a Joint Family has laid out money upon any portion 
of the joint estate, he cannot sue his co-sharers for repay- 
ment, unless there has been an express agreement that he 
should be repaid. Other\vise his outlay is only a matter to 
be taken into account on a partition (n). 

On the other hand, where the act of a third party with 
respect to the joint property has caused any personal and 
special loss to one of the co-sharers, which does not affect 
the others, ho can sue for it separately, and they need not 
be joined (i). And it would seem that one co-sharer may 
sue to eject a mere trespasser, when his object is to remove 
an intruder from the joint property, without at the same 
time claiming any special portion of it for himself (w’). A 
fortiori, a member, of a Joint Family who has contracted in 
his own name for the benefit of the family, may sue upon 
the contract in their behalf, without joining the others (a’). 

§ 275. The rights of shareholders inter sc depend upon 
the view taken by the law which governs them of their 
interest in the property. In the early conception of a 


Kishore v. Joogul, 16 Sutb. 281 ; 8. C. 12 B. L. K. 2113 (note); Bhyrith v. Uogn^ 
ram, 17 Stilli. 408; S. C. 12 B. L. H 200 (note); Attnoda v kail Coomar, 

4 Cul. Manohar Daa v. Manzar Ali, 5 ^1. 40. As to cases where the other 
cO'sharers are colluding with the defaulting tenant, 0/ Jadu v. Suiherlandt 4 
Cttl. 6o6 ; and Jadoo v. Kadumhinee, 7 Cal. 150. 

(t) Oanga v. Saroda, 8 B. L. R. (A. 0. J.) 280; 8. C. 12 8uth. 80; UartuU 
hun V. Ram Retcaz, 17 Suth. 4l4; Saleehooniaaa v. Mohesh, %b. 462 ; 8rae 
Miaaer Crowdy. 15 Suth. 243; Dinohundhoo v. Dinonath^ 10 Suth. 168; by 
F. B., Doorga v. Jampa, 12 B. L. R. 289 ; 8. C. 21 Suth. 46; Rakhal v. Mahtab, 
25 Suth. 221 . Of course the co'sharers might agree tbit the tenant should pay 
each of them a portion of the rent, and would then be entitled to sue separately 
for their respective portions. Ouni v. Moran ^ 4 Cal. 96 ; Lootfulhuek v. Qopae, 

5 Cal. 041. 

(u) Nuhkofrmar v. Jye Deo, 2 8. D. 247 (317) ; Jalaluddaula v. Sumaamud* 
daula,Msd. Dec. of 1860, 161 ; Mvttvavami v. SvlhirawaniyUf 1 Mad. H. 0. 
309. 

(v) Ofypee v. Ryland, 0 Suth 279; Chundee v. MacNaghten, 28 Suth. 886 
(to) Radhu Proahad v. EavL 7 Cal. 414, 

((i) Bungeee v. Soodiet^ 7 Cal. 789. 
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Hindu family the right of any member consisted simply in 
a general right to have the property fairly managed in such 
a manner as to enable himself and his family to be suitably 
maintained out of its proceeds. The duties which he was to 
perform, and the profits which he was to receive, would be 
regulated by the discretion of the head of the family. This 
is at present the case in a Malabar tarwad (y ) . Except so far 
as it is varied by special agreement or usage, the members of 
a family governed by Mitakshara law are still in much the 
same position (2:). In Bengal, where the members hold 
rather as tenants in common than as joint tenants, a greater 
degree of independence is possessed by each (a) . There, 
each member is entitled to a full and complete enjoyment 
of his undivided share, in any proper and reasonable man- 
ner which is not inconsistent with a similar enjoyment by 
the other members, and which does not infringe upon their 
right to an equal disposal and management of the pro- 
perty (h). But he cannot, without permission, do anything 
which alters the nature of the property ; as, for instance, 
build upon it. Where such an act is an injury to his copar- 
ceners the Court will, a.s a matter of discretion, though not 
as a matter of absolute right, direct the removal of the 
building (r). In exercising this discretion it is material to 
consider, whether the defendant is building on land in 
excess of that which would come to him on a partition, and 


<y) KnniqarutH V. Atrangaden,2 Mad. U. C. 12; Suhbu Htgadi y. Tongu, 

4 Mad. H. b. 196 

(*) See per Lord Westhury^ Appovier v. Rama Sxihbaiijan, 11 M. I. A. p. 89; 
S. U. 8 Sutb. (P. O.) 1 ; ante, 5 268. 

(а) See per Fheaf% J., Chuckun v. Poran^ 9 Sutb. 483 ; anfCt § 270. 

(б) Etfhan Chnnder v. Nnnd Coomai\ 8 Sutb. 239; Gopee Kishen y. Hem* 
rhunder^ 13 Sutb. 322 ; JVtttidnn v. Lloyd^ 22 Sutb. 74; Stalkartt y. Qopal^ 12 
B. L. K. 197 ; S. C. 20 Sutb. 168; Watson v. Ram Chand Dutt^ 17 1. A. 110. 
And he may lease out his share, Hamdebul v. Mitterjeet^ 17 Sutb, 420. 

(c) Jankee v. Bukhooree^ 8. D. of 1856, 761 ; Inderdeonarain y. Toolseena* 
coin, 8 D. of 1857, 765 ; Guru Dass v. Bijaya, 1 B. L. R. (A. C. J.) 108 ; 8. C. 
8uh nomine, Goroodoss v. BejoVt 10 Sutb. 171 ; Skeopersad v. Leela^ 12 B. L. R. 
188; S. C. 20 Sutb. 160 ; (see hala BUhtoambhar y. Rajaramy 3 B. L. R. AppT. 
67 ; S. C. 16 Sutb. 140 (note), ivbere eucb a decree was refused, and Nooin 
Chunder v. Mohesh Chundery 12 Sutb. 69) ; UoUoicay v. Mahomedy 16 Sutb. 
140; 8. C. 12 B. L. R. 191 (uote) Sub nominSy ffolloway v. Sheik Waked; (see 
apparently controy Dwarka,nath v. Qopeenathy 16 Sutb. 10; S. C. 12 B. L. R. 
189 note). Hehdee v. Anjudy 6 N. W. P. 259; Rajendro v. Shama Churn, 

5 Cab 188. 
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whether on a partition the plaintiff could be adequately 
compensated (d). And the same rule has been applied 
where an entire change of crops has been introduced, where 
the produce would be valueless unless followed up by manu- 
facture (e). 

may ^ 276. There is nothing to prevent one co-sharer being 
the tenant of all the others, and paying rent to them as 
such. But the mere fact that one member of the family 
holds exclusive occupation of any part of the property, 
carries with it no undertaking to pay rent, in the absence of 
some agreement to that effect, either express or implied (/) . 


(d) Paras Ram v. Sherjitf 9 All. 661 ; Shaik v. Dorup Singhf 12 All. (F. B.) 
436. 

(e) Crowdee, v. Bhekdari^ 8 B. L. B. Appx. 45 ; S. C. 16 Soth. 41. 

(/) Alladinee v. Sreenath^ 20 Suth. 268; Gobind Chiinder v. Ram Coomar, 
24 Sutb. 398. 



CHAPTER IX. 


DEBTS. 

§ 277. I HAVE thought it well to treat the subject of 
Debts, as affecting property, before that of voluntary alien- 
ations, as it illustrates a principle which is constantly recur- 
ring in Hindu law, viz., that moral obligations take prece- 
dence of legal rights ; or, to put the same idea in different 
words, that legal rights are taken subject to the discharge 
of moral obligations. 

The liability of one person to pay debts contracted by Thrw soiuce* of 
another arises from three completely different sources, which 
must be carefully distinguished. These Sive— first, the reli- 
gious duty of discharging the debtor from the sin of his 
debts : — secondly, the moral duty of paying a debt contract- 
ed by one whose assets have passed into the possession of 
another : — thirdly, the legal duty of paying a debt contract- 
ed by one person as the agent, express or implied, of 
another. Cases may often occur in which more than one of 
these grounds of liability are found co-existing ; but any 
one is sufficient. 

278. The first ground of liability only arises in the case Debts of futher* 
of a debtor and his own sons and grandsons. In the view 
of Hindu lawyers, a debt is not merelv an obligation but a 
sin, the consequences of which follow the debtor into the 
next world. Vrihaspati says, ^^He who having received a 
sura lent or the like, does not repay it to the owner, will be 
born hereafter in his creditor’s house, a slave, a servant, a 
woman, or a quadruped ” (a). And Narada says, " when a 


(a) 1 Dig. 334. 
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devotee, or a man who maintained a sacrificial fire, dies 
without having discharged his debt, the whole merit of his 
^bUit]r of ion devotions, or of his perpetual fire, belongs to his credi- 
mofipradent of relieving the debtor from these evil 

consequences falls on his male descendants, to the second 
generation, and was originally quite independent of the 
receipts of assets. Narada says, ^^The grandsons shall 
pay the debt of their grandfather, which having been legi- 
timately inherited by the sons has not been paid by them ; 
the obligation ceases with the fourth descendant (c). 
Fathers desire offspring for their own sake, reflecting, Hhis 
son will redeem me from every debt whatsoever due to 
superior and inferior beings/’ Therefore a son begotten 
by him should relinquish his own property, and assiduously 
redeem his father from debt, lest he fall into a region of 
torment” (d). Vrihaspati states a further distinction as to 
the degrees of liability which attached to the descendants. 

The father’s debt must be first paid, and next a debt con- 
tracted by the man himself ; but the debt of the paternal 
grandfather must even be paid before either of these. The 
sons must pay the debt of their father, when proved, as 
if it were their own, or with interest ; the son^s son must 
pay the debt of his grandfather, but without interest ; and 
his son shall not be compelled to discharge it to which 
the gloss is added, unless he be heir and have assets” (e) . 
Finally Yajnavalkya adds an exception to these rules : that 
the son is not liable to pay if the father’s estate is actually 
held by another; as, for instance, if he is from any cause 
incapacitated from succession (/). 

iii. § 10. The text of M.anu, xi. 5 which Jaganiiatha oit^ 

(I Dig. 267) aa referring to a mnnev debt, Beeme to refer to the three debts which 
are elsewhere spoken of, tix., reading the Vedas, liegetting a son, and perforin* 
ing ssenfioes. See Mann, vi. § 86, 87, ix. $ 106 ; Vishnu, xv. § 46. 

This is contited inclusire of the debt<ir, 1 Dig, 802; Yajnsvalkya, ii. § 90. 
(a) Narada, Hi. § 4r--6. According to the Thcsawaleme (i. $ 7), sons were 
also bound to pay their father’s debts, even without assets. 

^ ^ » Katyayana, I Difit, 801 ; V. May., v. 4, $ 17. 

1 . Y. May., v. 4, | 16; Katyayana, I Dig. ^8. It haa been 

nela that this principle of Hindu law does no£ ftpply to the Nambudri Brah- 
mans of Malabar, who are governed by a combination of Hindu and Maruma- 
fcatayem law, NtTafcowdan v Mndharan, 10 Mod. 9. Bee as to their nsnges. 
KisAnu V. Anshnan, 7 Mad. 15; Vaatidevan v. Secretary of State, 11 Mad. 157. 
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§ 279. The liability to pay the father^s debt arises from 
the moral and religious obligation to rescue him from the 
penalties arising from the non-payment of his debts. And 
this obligation equally compels the son to caiTy out what 
the ancestor has promised for religious purposes (g). It 
follows, then, that when the debt creates no such moral 
obligation the son is not bound to repay it, even though he 
possess assets. This arises in two cases, Isi, when the debt 
is of an immoral character; 2nd, when it is of a ready-money 
character. 

The sons are not compellable to pay sums due by their 
father for spirituous liquors, for losses at play, for promises 
made without any consideration, or under the influence of 
lust or of wrath ; or sums for which he was a surety (except 
in the cases before mentioned), or a tine or a toll, or the 
balance of either,^’ nor generally, *^any debt for a cause 
repugnant to good morals’^ (h). Jagannatha denies that a 
son is not liable for the debts of his father as surety, and 
says with much reason, that if by a toll is meant one pay- 
able at a wharf or the like, that is a cause consistent with 
usage and good morals and it ought to be paid (i) . Another 
meaning of tji© word translated toll, is a nuptial 

present, given as the price of a bride, and this has been 
determined not to be repayable by the son, apparently on 


ig) KatjayAim, I 299. 

\h) Vrihn«pati, Giiaui 111 ) 1 , 1 305: V yu sa, ib. 305; Yajiuivalkya, ib. 311 ; 

KAtyuyiina, ih 300, 309 ; 2 W. MhcN. 210. Ah to wlmt are iiuinor.il, debts, see 
Bitdree Lull v. Kantee^ 23 Sutli. 260; IFajed Hosaein v. Nankot^^ 2.) Soth. 311 ; 
Luchmi v. Asman^ 2 Cal. 213; 8. C. 25 Sutli. 421 ; Suraj Huntti K'ner v. Sheo 
Froshad, 6 I. A. 88 ; S. 0. 5 Cal. 148 ; Sitaram v. Zalitn Simjh^ 8 All. 231 . A 
decree against a father for money which he had criminally misappropriated 
does not hind his son's estate as b^ing » debt which they were bound to pay, 
Mahahir Pranad v. Bumdeu Singh^ 6 All. 234 The onus of proving that the 
debt was contractetl for an immoral or illegal purpose lies upon those who 
allege it, and the onus is not discharged by showing that the father lived :iii 
eitravagant or iinmoml life. Bhaqbut Pershad v. Qv^a Koer, 15 1. A. 99; 8. 
0 15 Cal 717; 0/ii«famanras y. A'«s/iinnfh, 14 Bom. 820. 

(i) 1. Dig. 305, arc. Manu, viii $ 159, 160 As regi\rds suretyship, the son's 
liability bas been expressly aOirmetl Afoolchund v. Kn's/ind, Bellasis, 54. 
^taramayyav. Venkairamanna^ 11 Mad 83. As reg.irds Ones, the reason is 
given that a son is not liable for a penalty incurred by his father in expiation 
of an offence ; for neither sins nor tlie expiation of thein are beredifary." 
Nhanee v. Hureerum^ I Hor. 90 [101] an.ilogons to the principle of finglish 
Law that an action tor a tort dues not survive. 


Obli^tioa is 
religious. 
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Noiv limited to 
assets. 


the ground that it constitutes the essence of one of the 
unlawful forms of marriage (4). Sir Thomas Strange takes 
the term in its natural signification, and explains the non- 
liability on the ground that such payments are of a ready- 
money character, for which no credit is, or at all events 
ought to be given (Z) . 

It also follows that the obligation of the son to pay the 
debt is not founded on any assumed benefit to himself, or to 
the estate, arising from the origin of the debt ; still less is 
that obligation affected by the nature of the estate, which 
has descended to the son, as being ancestral, or self-acquired. 

Unless the debt was of such a nature that it was not the 
duty of the son to pay it, the discharge of it, even though it 
affected ancestral estate, would still be an act of pious duty 
in the son. By the Hindu law, the freedom of the son from 
the obligation to discharge the father^s debt has reference 
to the nature of the debt, and not to the nature of the estate, 
whether ancestral or acquired by the Creator of the deb t^^ (m). 

§ 280. The law as administered in our Courts, in all the 
provinces except Bombay, has for many years held that the 
heir is only liable to the extent of the assets he has inherited 
from the person whose debts he is called on to pay (w). 
But as soon as the property is inherited a liability pro tanto 
arises, and is not removed by the subsequent loss or des- 
truction of the property, and still less, of course, by the 
fact that the heir has not chosen to possess himself of it, or 
has alienated it after the death (o). In Bombay, however, 


(fc) Keahow Rao v. Naro, 2 Bov. 194 [215]. (1) 1 Stra. H. L. 166. 

(m) Hunoomanperaaud v. Mt. Babooee^ 6 M. I, A, 421 ; S. C. 18 Sixth. 81, 
(note) : Oirdharee Loll v. Kantoo Lall, 1 1. A. 821 ; S 0. 14 B. L K. 187; 
8. C. 22 Sutb. 66 ; Suraj Bunai Koer v. Sheo Proshndf 6 I. A. 88 ; S. C. 6 Cal. 
148; Muttayan Chettyv. Sangilit 9 I. A. 128; Narnyanaarni v. Samidaa^ 
6 Mad. 298 ; Bhaghut rerahad v. Qirja Koer, 16 1. A. 99 ; S. C. 16 Cal. 717' 

(n) Rayappa v. Ali Sahibs 2 Mad. H. C. 336 ; Karuppan v. Veriyalt 4 Mad, 
H. C. 1 ; Aga Hajee v. Juggut, Moiitr. 272; Jamoonah v. Mudderif ih, 227; 
Dyamonee v. Brindahun^ 8. D. of 1856, 97 ; Kunhya v. Bulchtaivar, 1 N. W. 
P. (8. D.) 8 ; Ponnuppa v. Pappuvayyangar^ 4 Mad. pp. 9, 21, 46 ; 8. C. 5 Ind. 
Jur. Supplement. 

(o) Kaai v. Buchireddi^ Mad. Deo. of 1860, 78; Unnopoornn v. Qunga^ 2 8ath. 
296; Keval Bhagvan v. Qanpatif 8 Bom. 220; Qirdharlal y, Bai Shiv, ibid. 809. 
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the stricter rule was applied, that a son was liable to pay 
his father’s debts with interest, and a grandson those of 
his grandfather without interest, even though no assets had 
been inherited ; but the Courts held that the rights of the 
creditor could only be enforced against the property of the 
descendant, and not against his person (p). But in that 
presidency, also, the law has, by legislation, been brought 
into conformity with the more equitable rule observed else- 
where. (q). 

§ 281. As regards the onus of proof that assets have come Efidence of 
to the hands of the heir, it has been ruled by the Madras 
High Court, that the plaintiff must in the first instance give 
such evidence as would prima facie afford reasonable grounds 
for an inference that assets had, or ought to have, come to 
the hands of the defendant. But when the plaintiff has 
laid this foundation for his case, it will then lie on the 
defendant to show that the amount of the assets is not suflS- 
cient to satisfy the plaintiff’s claim, or that they were of 
such a nature that the plaintiff was not entitled to be satis- 
fied out of them, (r) or that there never were any assets, 
or that they have been duly administered and disposed of 
in satisfaction of other claims. The mere fact of a certificate 
having been taken out was held not to be even primd facie 
evidence of the possession of assets. But the Court refused 
to offer any opinion whether the same rule would apply since 
the Stamp Act, which made it necessary that the amount of 
assets to bo administered under the certificate should be 
apparent from it {s). As to the doubt expressed by the 
High Court as to the effect of the stamp, it is probable that 


(p) Pranvulluhh v. Deocristin, Bom. Sel. Rep. 4; Hurbojee v. Hnrgovind^ 
BelltiHis, 76 ; Naraaimharav v. Anfaji^ 2 Bom H. C. 64. 

iq) Bombay Act. VII of 1866 [Hiudus liability fur aucestor’s debts]. Sakha- 
ram v. Qovind^ 10 Bom. H, 0. 361 ; Udaram v. 11 Bom. H. (J. 76. In 

Bombay the Courts appear still to hold that the creditor is entitled to obtain 
a decree with costs against the son as legal representative of the father for the 
debts of the latter, though the decree cannot be enforced without proof of 
assets. Lallv. Bhagvan v. Trihhman Motiram^ 13 Bom. 653. It seems hard, 
however, that the son should be put to the cost of proving a merely worthless 
claim. 

(r) Kriuhnaya v. Chinn ay a t 7 Mad. 507. 

(s) Kottala v. Shangaraf 8 Mad, H. 0. 161 } Joogul v. Kale$t 25 Suth. 224« 
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they would have given the same decision had it been neces- 
sary to decide the point. The primary object of a certificate 
is to collect debts, and the stamp would be assessed on the 
value of these. But this would be no evidence that the 
assets had been realised. 

§ 282. Another very important question which has lately 
been much discussed is this ; where property has descended 
from father to son, is the whole, or any lesser part, of such 
property to be treated as assets which are liable to be taken 
in payment of the father^s debts ? In Bengal no such 
question could arise, as the rights of the son come into 
existence for the first time on the father^s death. He takes 
the ancestor’s property strictly as heir, and all that he so 
takes is necessarily assets of him from whom it descends 
(§ 235). But it is different in districts governed by the 
Mitakshara, There each son takes at his birth a co-ordinate 
interest with his father in all ancestral property hold by the 
latter, and on the death of the father the son takes, not as 
his heir, but by survivorship, the father’s interest simply 
lapsing, and so enlarging the shares of his descendants 
(§ 229, 246). It is evident then that three views might be 
taken of the sou’s liability. First ; that it only attached to 
the separate, or self-acquired, property of the father, which 
the son strictly took as his heir. Secondly ; that it attached 
to that share of the joint property which, according to the 
rulings in Madras and Bombay {§ 330—^35), a father can 
dispose of in his lifetime. Thirdly ; that it applied to the 
whole property in the hands of the father as representing 
the Joint Family. After some conflict of decisions the last 
view has recently been decided to be the correct one, in a 
case whore the property was of the ordinary partible 
character (t) ; and the same rule was applied by the Privy 
Council where the estate was an ancient impartible polliem 
of the nature of a Raj (i^). 

(f) Ponnappav. J^appuvayyangar, 4 Mad. 1 ; S. C. 5 lud. Jur. Supplement; 
Sheo Proshad v. Jung Bahadur f 9 Cal. 889. 

(w) Mutf^an Chetti v. Sanaili^ 9 I. A. 128, reversing S. 0, 8 Mad. 870; 
^ivagiri v. Tiruvevgadat 7 Mad. 889. 
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§ 283. The liability of the son is stated by the old writers Liability ariaea 
to arise not only after the actual death of the father, but 
after his civil death, as when he has become an anchoret, 
or when he has been twenty years abroad, in which case his 
death may be presumed, or when he is wholly immersed in 
vice, which is explained by Jagannatha as indicating a state 
of combined insolvency and insolence, in which the father 
being devoted to sensual gratifications, gives up all attempts 
to satisfy his creditors, and sets them at defiance (v) . And 
so when the father is suffering from some incurable disease, 
or is mad, or is extremely aged [w). But I imagine that no 
suit could now be brought directly against sons, based solely 
on their liability to pay the debt of their father, until he 
was either actually or civilly dead, so that the estate had 
legally vested in the sons. In a Madras case where a son, 
living apart from his father, was sued for his father^s debt 
during the life of the latter, the Pandits being questioned 
as to his liability replied, The Hindu law-books, Vijnanes- 
vareyum, etc., do not declare that the debt contracted by 
a person shall be discharged by his wife and son, while the 
said person is alive, is residing in his own village, and is 
still capable of carrying on business” (r). And in a later 
case, where the plaintiff sought to recover from the wife and 
brothers of the obligor of a bond, not on the ground of any 
personal liability, but as the representatives of the obligor, 
who was supposed to bo dead, the Court held that no suit 
could be maintained before the lapse of the time which 
raised the legal presumption of the death of the obligor, 
unless there was proof of special circumstances which war- 
ranted the inference of the death within a shorter period (y). 

In Bombay a son had taken a share of the ancestral property 
by partition with his father, and held it as separate property 
for twenty years. A suit was brought against the son 

(v) Visbnu, 1 Dig. 2()(5 ; Yajnavalkya, ib, 268; 2 Stro. U. L. 277; 2 W. 

MacN. 282. 

(w) Katyayana ; Vriliaspati, 1 Dig. 277> 278. 

(®) Ghennapah v. Chellamnnah^ M»d. Deo. of 1851, p. 33. 

(y) Karuppan v. Veriyalf 4 Mad. H. 0. 1. Here, however, the suppoeed lia* 
bility reetod ou poeseseiou of the estate. 
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during his father^s life to compel him to pay a debt of his 
father out of his share. The Poona Shastri gave his 
opinion that the son was liable, on the ground that the 
expression ^incurable disease^ is to be understood as re- 
ferring to disease either mental or bodily, and a father 
having the anxiety of his debts in his mind may be 
considered as suffering from mental disease, and therefore 
it is binding on his son to discharge them.’^ On appeal the 
Shastri of the Sudr Adawlut stated in his futwah that if 
a son has taken possession of his share of the ancestral 
property, and a release has been passed, and if his father be 
free from any incurable disease, the father^s debt cannot be 
recovered from the share allotted to his son,^^ also, that 
during the father^s lifetime, his son is not obliged to liqui- 
date his father^s debts/^ This futwah was accepted by the 
Sudr Adawlut, and a decision was passed exempting the 
property of the son from liability (i^). 


Son’fl liability 
not limited to 
fatber’s interest 
in property. 


§ 284. Where the son is sued after his father^s death for 
the payment of his father’s debts, it is, as already observed, 
utterly immaterial whether the debts had been contracted 
for the benefit of the family, or for the sole use of the 
father, provided, in the latter case, they wore not of an 
immoral character (a). The Madras Court for some time 
struggled against the full application of this doctrine, on 
the ground that it would enable the father indirectly to 
make the family property liable to a greater extent than 
that to which he could have affected it by any direct act in 
his lifetime. Their views were, however, overruled by the 
Judicial Committee. The facts of the case were as follows : 
the holder of an impartible estate in Madras contracted 
certain debts for necessary purposes previous to the birth 
of his son. Subsequently he contracted other debts which 
were found by both Courts to be neither necessary nor 


(z) Amrut v. Trimhuckf Bom. Sel. Rep. 218. See Ponnappa v. Pappuvay* 

yangar^ 4 Mad. pp. 13, 18, 26 ; Quruaami v. Chinna Mannar^ 6 Mnd. 87, d. 46. 
W. &B.643. yv * 

(a) Ante^ % 279; Udaramy. Ranu, 11 Bom. H, C. 76, 88,* Qohurdkon v. 
Singessurf 7 Oal. 52. 
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benefioial to the family. For these he was sued in 1 867^ 
and to satisfy the decree he entered into an arrangement 
for payments by instalments, hypothecating part of his 
Zemindary as security for the debt. Upon default of pay- 
ment this portion of the Zemindary was attached during 
his life. Upon his death the Court released the attachment. 
The creditor then sued the son and successor of his original 
debtor for the double purpose of restoring the attachment, 
and of making the entire property liable for payment of 
his debt. The High Court held that the estate was liable 
for so much of the debt as was contracted for necessary 
purposes, but refused to make it liable to any extent for the 
remainder of the debt contracted subsequent to the birth of 
the son, and not for the benefit of the family. On appeal 
the Privy Council refused to restore the attachment upon 
the portion of the estate which was specifically pledged, but 
held that the whole estate was liable in the hands of the 
heir for all the debts, which though neither necessary nor 
beneficial to him were free from any taint of immorality (h). 


§ 285. The principle of these decisions has recently re- Father may 
ceived a considerable extension by its application by the property to 
Privy Council to cases where the father has mortgaged or 
sold the family property to liquidate his private debts, or 
where it has been sold in execution of decrees against him 
for such debts. Where such transactions affect a larger 
share of the property than his own interest in it, the 
result evidently is that the sons are compelled indirectly 
to discharge during the father’s life an obligation which 
in strictness only attaches upon them at his death. The 
body of law deducible from the rulings of the Judicial 
Committee seems to rest upon a series of exceptions to a 


(b) Muttayan Chetti v. Sangilif 3 Mad. 870; S. C. on appeal, V 1. A. 128, 
following Girdharee Lall v. Kantoo Lull, 1 1. A. 821 ; S. C. 14 B. L. B. 187 ; 
8. O. 22 Suth. 66; Suraj Bunsi Ko&i' v. Sheo Proshad^ 6 I. A. 88 ; S. C. 5 Cal. 
148 ; andaifirming Ponnappa v. Pappuyayyangar, 4 Mad. 1 Whei*e the father’s 
property has fallen to the son by survivorship, the liability of the latter must 
be enforced by fresh suit, and not by execution of the decree against the 
father, unless it had been enforced by nttachinent during his life, in which case 
it becomes a charge upon the estate. V^nkatarama v. Senthivelu, 18 Mad. 265. 
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general rule. The general rule is that no member of an 
undivided family can by any process appropriate to his 
own benefit a larger portion of the family property than 
the share he would obtain on partition. The exception is, 
that where the father has incurred a debt which would 
bind his son, the creditor can obtain satisfaction of the 
debt, either by conveyance from the father, or by a decree 
of Court, to the extent of even the whole family property. 
And this is subject to a further exception, that a creditor 
who wishes to enforce his claim against the interests of the 
sons, must show that he intended to do so by his proceedings 
in execution, or that he believed he was doing so by the 
form of the conveyance which he received. The first branch 
of these special rules was decided by the Privy Council 
under the following circumstances. Certain property des- 
cended from Kunhya Lall to his two sons, Bhikaree and 
Bhujrung. The former of the two had a son, Kantoo. The 
family was governed by Mithila law, and therefore, the pro- 
perty being ancestral, Kantoo acquired an interest in it by 
his birth. Subsequently to his birth Bhikaree executed a 
bond, upon which judgment was obtained, and his share of 
the property was attached. To pay off this judgment a 
portion of the property was sold by both brothers. It does 
not appear that Bhikaree^s bond was in any respect for the 
benefit of the family, or that the sale of the property was 
for the family benefit, except in so far as it went to satisfy 
the decree, and except as to a small portion which was 
applied in payment of Government revenue. Kantoo Lall 
sued to set aside the sale, as not having been made for his 
benefit or with his consent. A similar suit was brought by 
Mahabeer, the son of Bhujrung. The High Court dismissed 
Mahabeer^s suit, on the ground that he was not born at the 
time the deed of sale was executed, but awarded to Kantoo 
Lall one-half of his father^s share. The Privy Council re- 
versed this decree. They remarked in their judgment, It 
is said that they (Bhikaree and Bhujrung) could not sell the 
property, because before the deed of sale was executed, Kan- 
too Lall was born, and by reason of his birth, under the 
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Mitliila law, he had acquired an interest in that property. 
Now it is important to consider what was the interest which 
Kantoo Lall acquired. Did he gain such an interest in this 
property as prevented it from being liable to pay a debt 
which his father had contracted ? If his father had died, and 
had left him as his heir, and the property had come into his 
hands, could he have said that because this was ancestral 
property which descended to his father from his grand- 
father, it was not liable at all to pay his father^s debts 
They then quoted the passage above referred to (6 M. T. A. 
421, § 279) and proceeded, ^Hhat is an authority to show 
that ancestral property which descended to a father under 
the Mitakshara law is not exempted from liability to pay 
his debts because a son is born to him. It would be a pious 
duty on the part of the son to pay his father’s debts, and 
it being the pious duty to pay his father’s debts, the ances- 
tral property, in which the son, as the son of his father, 
acquires an interest by birth, is liable to the father’s debts. 
The rule is, as stated by Lord Jus^tice Knight Bruce, ^Hhe 
freedom of the son from the obligation to discharge the 
father’s debt has respect to the nature of the debt, and not 
to the nature of the estate, whether ancestral or acquired 
b}’^ the creator of the debt.” It is necessary, therefore, to 
see what was the nature of the debt for the payment of 
which it was necessary to raise money by the sale of the 
property in question. If the debt of the father had been 
contracted for an immoral purpose, the son might not have 
been under any pious obligation to pay it ; and he might 
possibly object to those estates which had come to the father 
as ancestral property being made liable to the debt. That 
was not the case here. It was not shown that the bond 
upon which the decree was obtained was given for an 
immoral purpose : it was a bond given apparently for an 
advance of money, upon which an action was brought. The 
bond had been substantiated in a Court of Justice; there 
was nothing to show that it was given for an immoral pur- 
pose ; and the holder recovered a decree upon it. There 
is no suggestion either that the bond, or the decree, was 

42 
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obtained henamee for the benefit of the father, or merely 
for the purpose of enabling the father to sell the family 
property, and raise money for his own purpose. On the 
contrary, it was proved that the purchase-money for the 
estate was paid into the bankers of the father, and credit 
was given to them with the bankers for the amount, and 
that the money was applied partly to pay off the decree, 
partly to pay off a balance which was due from the father 
to the bankers, and partly to pay Government revenue ; and 
then there was some small portion of which the application 
was not accounted for. But it is not because a small portion 
is unaccounted for that the son has a right to turn out the 
bond fide purchaser who gave value for the estate, and to 
recover possession of it with mesne profits. Even if there 
was no necessity to raise the whole purchase-money, the 
sale would not be wholly void^^ (c). 


Bengal rulings 
in regard to mi- 
nors and adults. 


§ 286. This decision has been followed in numerous cases 
from all the Presidenciq^, where sales or mortgages by a 
father for the purpose of satisfying antecedent debts of his 
own, wliich were neither immoral on the one hand, nor 
beneficial to the family on the other, have been held to bind 
the sons’ and grandsons’ share in the property as well as the 
father’s share (c7). The Bengal Court, however, takes a 
distinction which seems to be peculiar to itself. They hold 
that such a transaction is valid against the other members 
of tiie family as being an alienation for the ])erformaiice 
of indispensable duties within the meaning of pani. 29, 
Chap. 1, § 1 of the Mitakshara.” But they also hold that 
even such an alienation, though it binds minors, cannot 


(c) Girdharee Lall v. Kaiiioo Lall^ 1 I. A. 321, 330 ; S. C. 1-1 B. L. R. 187; 
S. C. 22 Sulli 5G j Surcij lUirisi Koer v. Sheo Proshad^ 6 I. A. 88 ; S. C. 5 Cal. 
148. See these cases discuhsed. W. h 13. 040. 

(d) Maddun Gopul v. Mt. Gnwrunhutty^ 15 B. L R. 264; S. C. 23 Suth. 
365 ; Adurmoni v. GhowdJiry^ 3 Cal. 1 ; Ponnappa v. Pappmayyangar^ 4 Mad. 
1 ; Gangulii v. Ancha^ 4 Mad. 73; Narayana v. NarsOf 1 Bom. 262; per 
curiam^ Lalcshmnn v. Satyabhamabaiy 2 Bom. 498 ; Kastur v. Appa^ 5 Bom. 
622; Darsax. BiUarmu^it^ 3 All. 125; Sadashiv Dinkary, Dinkar Narayan^ 
6 Bom 520 ; Ramphul Singh v. Deg Narain, 8 Cal. 617 ; S. O. 10 C. L. H. 489; 
Velliyammal v. Katha Chetty, 5 Mad. 61 ; Fakirchand v. MoHchand, 7 Bom. 
438 ; Trimbak Balkrishna v. Narayan Damodary 8 Bom. 481 ; Ponnappa v. 
Pappuvayy angary 9 Mad. 343 ; Koer Haemal v. Sunder DaSy 11 Cal. 896. 
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bind adults without their consent express or implied. Con- 
sequently, that a sale or mortgage by a father to satisfy his 
antecedent debt cannot jter se bind his adult sons, though 
it would bind any who were minors at the time (e). Prac- 
tically, however, the Court seems to get rid of its own dis- 
tinction by holding that even in such a case, the property 
would be bound; not indeed by virtue of the mortgage but 
by virtue of the father’s debt antecedent to the suit being 
enforceable against the joint ancestral estate and therefore 
against the mortgaged property as part of it. Strictly 
speaking, perhaps, the suit should be in the form of a suit 
upon the mortgage as against the father, and upon the 
debt as an antecedent debt as against the interests of the 
sons in the joint ancestral estate. But this would be merely 
matter of form (/) Similarly, though the Bengal Court 
holds that the rule laid down by Girdharee Lall v. Kantoo 
Lall only applies where the sale or mortgage was made in 
consideration of a debt antecedent to the transaction pur- 
porting to deal with the property (^), they practically arrive 
at the same result in cases where there has been no antece- 
dent debt, by holding that the money, which is the consider- 
ation for the sale or mortgage, constitutes a debt to the 
purchaser or mortgagee, which, in a suit properly framed 
against the son, might be enforced by a decree directing 
the debt to be raised out of the whole ancestral estate, 
including the mortgaged property, and this whether the 
son was a minor or an adult at the time of the transaction {h) , 

§ 287. Where a father has sold or mortgaged the family 
property for an antecedent debt, not of an immoral or 
illegal character, it seems now quite settled that a sale 


(«) Upooroop V. Lalla Bandhjeej 6 ChI. 749, 763 j see Muthoora v. Booturij 13 
8uth« 30 ; contra, Phulchaiid v. lidansinghj 4 All. 300. 

(/) Laljee v. Fakeer, 6 Oal. 136, 138. See Baso Kooer v. Hurry Dasst 
9 Cal. 495. 

(q) Supra (note /) 6 Cal. 138 ; Hanuman Kamai v. Dowlut Munder^ 10 
Cal. 528 ; Lai Singh v. Deo Narain^ 8 All. 279 ; Arunachela v. Munisawmy^ 
7 Mad. 89. 

(A) Luchman v. Oiridhur, 6 Cal. 866, (F. B.) ; Ounga Prosad v. AjudhiOf 8 
Oal. 131 ; Contra f Jamna v. Nain Sukhj 9 All. 493. 


Sales in exeon'*' 
tion of deoreea 
en forcing a 
mortgage. 


42 in. 



332 


LiABiLrnr xu pay bkbts. 


[Chap. 1X» 


under a decree against him enforcing such a transaction 
will bind his sons, even though they have not been made 
parties to the suit (i). The reason for this appears to be 
that the right of the purchaser or mortgagee was complete 
by means of the transfer made to him by the father, and 
did not require the decree to give it validity against his 
sons. The only effect of the decree is to give the stamp of 
genuineness to the demand, and to direct the mode in which 
the transaction is to be carried out. Where the Court 
enforces a mortgage by directing a sale of the right title 
and interest’^ of the mortgagor, these words may include 
the entire interest which he had authority to mortgage at 
the time he executed the deed of mortgage, as distinguished 
from the share of the judgment debtor which was available 
to creditors generally at the date of the attachments^ (fc). 
Hence where the decree would deprive the sons of any right 
which they would possess, not inconsistent with the vali- 
dity of the mortgage, as for instance the right to redeem, 
the Madras High Court holds that this right is not taken 
away from them by a decree to which they are not a 
party { 1 ), The High Court of Bombay had occasion to 
consider the same question in a case where there had been 
a partition between father and sons after the mortgage and 
before suit. They refrained from deciding the general ques- 
tion as to the effect of such a decree against the father alone 
in binding the sons. They considered it quite clear that after 
the partition the father could not be treated as representing 
the interests of his sons in the suit, and that, therefore, their 
right to redeem was unaffected by the decree (m) . 


(i) Suraj Bunsi Koer v. 8heo Pershad Singh, 6 I. A. 88 ; S. C. 5 Cal. 148; 
Ponnappa v. Pappuvayyangar, 4 Mad. 1 ; 9 Mad. 843 ; Srinavasa v. YeLaya, 5 
Mad. 251 ; liamphut Singh v. Deg. Narain, 8 Cal. 517 ; Kriehnamma v. Perumalf 
8 Mad. 388 ; Scuiashiv Dinkar v. Dinkar Narayan, 6 Bom. 620 ; Hurdey Narairt 
V. Rooder Perkash, 11 1. A, 26, 28 ; S. C. 10 Cal. 626; Baeamal y. Maharaj Singh^ 
8 All. 205 ; Sundraraja v. Jagarmada, 4 Mad. 111. The decisious of the Privy 
Council in Simbhu Nath v. Qolah Singh, ^.nd Pettachi Chetty v. Sivagiri Zemin^ 
dar, 14 1. A. 77 1 rested on grouuds which are stated, post, § 294, 295. 

{k) Per curiam, 8 Bom. p. 486, 4 Mad. p. 65, 17 1. A. p. ICL 

(l) Ponnappa v. Pappuvayyangar, 4 Mad. 1, 69. The High Court of Bengal 
appears to have taken the same view in RamphuL Singh v. Deg Narain, 8 Cal* 
p. 52o. 

(m) Trimhak Balkrishna v« Narayan Damodar, 8 Bom. 481. 
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§ 288. After much conflict of decision in the Indian 
•Courts, arising from a misunderstanding of certain cases 
which will be referred to hereafter, it is now settled that the 
sons may be bound by proper proceedings taken by the 
creditor against the father to enforce a mere money debt due 
by him, although the sons are not made parties to the suit. 

The leading case upon this point is that of Muddun Tha- MuddunTh^ 

o r £' J.QQJ. Ka/mtoo 

koor V. Kantoo Lall (71). The facts of that case were as Laii. 
follows, Kunhya Lall died in 1843 leaving two sons Shi- 
karee and Bujruug. Kantoo Lall, the son of Shikaree, was 
born in 1844. In 1855 Shikaree and Sujrung borrowed 
Rs. 3,540 from Mt. Asmutanissa and others, and executed 
a bond for the amount, in which they hypothecated certain 
specified Mousahs of the joint family property. In 1857 
the bondholders obtained a decree against Shikaree and 
Sujrung in these terms : Plaintiffs sue defendants for 
the recovery of Rs. 3,540 under a bond duly registered, 
and Rs. 1,189 interest thereon from date of bond to 
date of suit at one per cent, aggregating Rs. 4,729.’’ An 
acknowledgment by defendants was recited, and it was 

ORDERED that this suit be decreed to plaintiffs according to 
acknowledgment filed by defendants. The plaintiffs do re- 
cover from defendants the money claimed with costs and in- 
terests from the date of suit to that of realisation.” It is 
evident that though the plaintiffs might have sued to enforce 
the hypothecation as such, they chose to treat the bond as 
a mere money claim, upon which they sought a simple 
decree for money. Kantoo Lall who was then of full age 
was not made a party to the suit, nor was Mahabeer, au 
infant son of Bujruug, who was born after 1856. lu 1859 
the right, title and interest of the judgment debtors in cer- 
tain specified properties was sold in execution of the decree, 
and was purchased by a benamidar for Muddun Thakoor. 

Judging from the names of the properties it would appear, 
that although most of those which were hypothecated in 

(n) 1 1. A. 821, 888 ; 8. G. 14 B. L. R. 187 ; 8. C. 22 Sutli. 56. The facts of 
the ease are not set out m the report, but are fully stated by the Chief Jostioe 
pf Madras (9 Mad. 847) from a personal examination of the original record. 
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1855 were sold under the execution^ yet some which were 
hypothecated were not sold, and some which were sold 
had not been hypothecated. The whole execution -appeara 
to have proceeded upon the footing of an ordinary money 
decree, and not of a mortgage. Kantoo Lall sued Muddun 
Thakoor to recover the whole property, a relief to which he 
would have been entitled if his share had been improperly 
sold (§ 340). The High Court of Bengal awarded him 
the share to which he would have been entitled on parti- 
tion. This decree was reversed by the Judicial Committee. 
The judgment followed that in Girdhar LalFs case (§ 285) 
of w'hich it formed part. It rested on the principle laid 
down in that case that, It would be a pious duty on the 
part of the son to pa}" his father’s debts and it being the 
pious duty of the son to pay his father’s debts, the ances- 
tral property, in wliich the sou, as the son of his father, ac- 
quires an interest by birth, is liable to the father’s debts.” 
It applied that principle to the particular case by saying. 

It has already been shown that if the decree was a pro- 
per one, the interest of the sons as well as the interest of 
the fathers in the property, although it was ancestral, were 
liable for the payment of the father’s debts.” Their Lord- 
ships were of opinion that in favour of tlie auction pur- 
chaser the propriety of the sale must be assumed. It has 
been suggested (o) that the decree in Muddun Thakoor’s 
case was given on the footing of a mortgage, or at all events 
that tlie Privy Council acted on that view. I think it is 
quite clear that such a supposition would have been a 
mistake, and that there is no reason to suppose that their 
Lordships were under any misapprehension. 

§ 289. This case again has been approved and followed 
to its full extent by the Judicial Committee in more recent 
cases. In the case of Suraj Bunsi v. Sheo Pershady their 
Lordships quote Muddun Thakoor^ 8 case with approval, and 
cite it as establishing " that where joint ancestral property 


(o) By Kernan, Offg. C. J., 9 Had. 196. 
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has passed out of a joint family, either under a conveyance 
executed by a father, in consideration of an antecedent debt, 
or in order to raise money to pay off an antecedent debt, or 
under a sale in execution of a decree for the father^s debt, 
his sons, by reason of their duty to pay their father^s debts, 
cannot recover that property unless they show that the 
debts were contracted for immoral purposes, and that the 
purchasers had notice they were so contracted^^ (p). 


§ 290. These rules are subject, as already stated (§ 285) 
to a further exception, of which the first branch is that the 
creditor, who wishes to enforce his claim against the inter- 
ests of the sons, must show that lie intended to do so by his 
proceedings in execution. The leading case upon this point 
is that of Deendyal x. Jug deep Niirain {q). There Toofani 
Siughy the father of the respondent, being indebted to the 
appellant to the amount of Rs. 5,000, executed to him a 
Bengali mortgage bond for securing the repayment of that 
sum with interest. The ajipellant afterwards put that bond 
in suit, and obtained a decree against Toofani Singh for 
Rs. 6,328. The decree was an ordinary decree for money, 
and no proceedings were taken to eiiforct* it against the pro- 
perty specially hypothecated. So far the case seems identi- 
cal wii-h that of MuddwL Tlmhoor. Six years after decree, 
the appellant caused ‘‘ the riglits and proprietaiy and Mo- 
kurruri title and share of Toofani the judgment debtor,’^ iu 
the joint family pi-operty to be sold for the amount then 
alleged to be due, a.nd bought it himself and got into posses- 
sion of the whole. The son then sued to recover the whole 
property, on the ground that being under Mitakshara law 
the joint property of his father and himself, it could not be 
sold for his father’s debts, wliicli were iucuri-ed without any 


I 


(p) 6 I. A. 88, p. 10(> ; S. C. 5 Cal. 148, p. 171 ; foUv)\ved Bkaqbut Pershad v. 
Oirja Koer^ 15 I. A. 99 ; S. C. 15Cul. 71/ ; Meenakahi Naidoo v. Inimndikanaku, 
161. A. 1; S. C. 12 Mad. 142. 

iq) 4 1 A. 247 ; S. C. 3 Cal 198. Some of tbe facU of this case are more 
fully set out by Mr. Justice M>tter in 8 Cal. p. 903 than they are in the Privy 
OounoU report. See also Jugdeep v. DeendijaL^ 12 B. L. R. 100, the case 
appealed from. 
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Ilecessit 3 ^ An issue was recorded as to whether Toofaiii 
Singh borrowed from the defendant under a legal necessity 
or not. No special issue was recorded as to whether the debt 
was of an immoral character, though evidence to that effect 
was given as bearing on the question of necessity. The 
Original Court appears to have considered that it could not 
go behind the order of sale, and that as that purported only 
to deal with the interests of Toofani Singh, the son was 
entitled to possession of the other moiety. The Zillah 
Judge dismissed the suit, being of opinion that a legal 
necessity was made out, that therefore the debt was binding 
on the son, and his share as well as the father^s was liable 
for the debt. This finding of fact was binding on the 
High Court on special appeal. It held, however, upon the 
construction of the sale proceedings that the purchaser 
could get nothing more than what was put up to sale, viz.y 
the rights and share of Toofani Singh. They further were 
of opinion that such an interest was not saleable under 
Mitakshara law (§ 329) and therefore decreed for the plain- 
tiff. This was treated b^’ the Judicial Committee as ^^the 
first and principal question,’’ and after an elaborate examin- 
ation of the authorities they decided that the father’s 
interest could be sold, so as to enable the purchaser at the 
execution sale to compel such a partition as the debtor might 
have com pelled, if no sale had taken place. In dealing with 
the conclusive finding of the Zillah Judge that the debt was 
contracted under a legal necessity, the Judicial Committee 
say : — This issue, however, seems to their Lordships to be 
immaterial to the present suit, because whatever may have 
been the nature of the debt, the appellant cannot be taken 
to have acquired by the execution sale more than the right, 
title and interest of the judgment debtor. If he had sought 
to go further, and to enforce the debt against the whole 
propert 3 »^, and the co-sharers therein who were not parties 
to the bond, he ought to have framed his suit accordingly, 
and have made those co-sharers parties to it. By the pro- 
ceedings which he took he could not get more than what 
was seized and sold in execution, viz., the right, title and 
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interest of the father. If any authority be required for 
this proposition^ it is sufficient to refer to the cases of 
Nugender Chunder Ohose v. Srimutty Kaminee Dossee, and 
Baijun Doohey v. Brij Bhookun Lull The result was 

that the son was held entitled to recover the whole pro- 
perty, subject to a declaration that the purchaser had 
acquired the share of Toofani Singh, and was entitled to 
have that share ascertained by partition («). 

§ 291. This case was followed in the Privy Council by 
that of Hiirdey Narain v. Rooder Perkiish (t). The facts 
there were exactly the same as in DeendyaVs case ; viz., a 
decree for a money debt against the father followed by 
execution against whatever rights and interests the said 
judgment debtor had^^ in the property sold. Here the 
Judicial Committee, agreeing with the High Court, held on 
the authority of Deendyal v. Jugdeep Narain that the 
interest purchased by the creditor was only ^‘the right 
which the father, the debtor, would have to a partition, 
and what would come to him upon the partition/^ The 
cases of Oirdharee Lull v. Kantoo Lall, and of Suraj Bunsi v. 
Sheo Pershad were cited in argument, but not in the judg- 
ment. No doubt it was in reference to them that their Lord- 
ships said, the decree was the ordinary one for the payment 
of the money, and this case is distinguishable from the cases 
where the father, being a member of a joint family governed 
by the Mitakshara law, had mortgaged the family property 
to secure a debt, and the decree had been obtained upon the 
mortgage, and for a realisation of the debt by means of the 
sale of the mortgaged property.’^ No such distinction 
existed as to the case of Muddun Thakoor v. Kantoo Lall, 
which does not seem to have been referred to. 

§ 292, These cases were for some time taken by the 
Courts in India as, to a certain extent, over-ruling Muddun 

(r) UM, I. A. 241; 2 1. A 275. 

(<) As to this litst i»oint, see also Hurdey Narain v. Rooder Perkash, 11 1. A. 
26 ; S. C. 10 Gal. 626 ; Maruti Narayan v. Lilachandf 6 Bora. 564. 

{t) 11 I, A. 26; S. 0. 10 Cul. 626. 


Hurdey Na^in 
V. Rooder i*er- 
kash. 


Explanation 
of these oases. 
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ThakooT^B oase^ and as laying down the general principle, 
that where a decree has been obtained against a father on a 
mere money debt it could not be executed so as to bind the 
rights of the sons^ unless they were parties to the decree. 
It is abundantly clear, however, that the Judicial Committee 
did not intend to over-rule that decision. It was never 
referred to from beginning to end of DeendyaV s decision. 
It never seems to have occurred to any one that it had any 
bearing upon the decision. Both the original Court and the 
High Court had accepted as an undisputed fact that the 
judgment creditor chose, for reasons of his own, to sell only 
the right, title and interest of the father, (w) . The Privy 
Council adopted this finding and acted upon it. Between 
the hearing of DeendynVs case and that of Hnrdey Narain 
the decision in Suraj Bunsi v. Sheo Prasad (§ 289) had been 
given, in which the rulings in Muddun Thakoor^s case had 
been fully adopted. Yet in Hurdey Narain^s case neither 
Muddun Thakoor nor Suraj Bunsi were noticed in the 
judgment as being at all in point. In a much later case, 
in which the Privy Council over-ruled a decision of the 
Madras High Court founded on this mistake, they say, 

The High Court seems to have acted on the rule of law 
so laid down as a rigid rule of law apparently applicable 
to this particular case. But the distinction is obvious. In 
Hurdey Narain^ s case, all the documents shew that the 
Court intended to sell, and that it did sell nothing but the 
father^s share — the share and interest that he would take 
on partition, and nothing beyond it — and this tribunal in 
that case puts it entirely upon the ground that every thing 
showed that the thing sold was whatever rights and 
interests the said judgment debtor had in the premises and 
nothing else^^ (r). Accordingly in the case in which those 
observations were made, and also in a previous one (w), the 
Privy Council aflSrmed sales under a money decree against 

(ii) See 12 B. L. K., pp- 101, 103. 

(v) Minakahi Naidu v. Immudi Kanaka^ 16 1. A. 1, p. 6; S. C. 12 l\iad. 142, 
p. 147. 

(w) BtMghut Perifhad v, Qirja Koer, 15 1. B. 0, 15 Cal. 71/. 
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the father to which the sons were no parties, being of 
opinion that the creditor and the Court both intended to 
put up for sale the entirety of the family property (ir). 

§ 293. A further branch of the same exception (§ 285) 
in that the purchaser of family property for the debt of the 
father, whether he takes by a conveyance direct from the 
father, or by a sale at Court auction, must be intended to 
take, and must believe that he is taking the entire estate, 
and not merely the father^s interest in it. This was laid 
down in several cases before the Privy Council, the first of 
which was that of Nanomi Bahuamn v. Modun Mohun {y). 
There a father with minor sons was manager of an ancestral 
estate. In an ejectment suit against the father the plaintiff 
obtained a decree for mesne profits. The High Court stated 
the execution proceedings which ensued as follows. In 
the petition for execution an inventory of the judgment 
debtor^s property was given, which described it as ^The 
share of 8 annas 11 gundahs out of the entire 16 annas, 
right and interest of the judgment debtor in Mouzah 
Rampore,’ and prayed that this might be attached and sold. 
The proceeding confirming the sale, and the certificate of 
sale are to the same effect, viz., describing the property as 
8 annas 11 gundahs share, and stating it to be the right 
and interest of the judgment debtor in the whole estate. 
This language might be regarded as specifically stating the 
object of the sale, viz., an 8 annas 11 gundahs share, and 
the statement as to its being the right and interest of the 
creditor as mere description. Section 249 of the Civil Pro- 
cedure Code, however, provides that the proclamation of 
sale shall declare that the sale extends only to the right, 
title, and interest of the judgment debtor in the property 
specified, and it may be contended that, read in the light 


(») In considering this question it is not sufficient to examine tlie decree 
without also oonsideiiug the proceedings in execution. Kagal Qanpaya t. Man* 
jappa, 12 Bom. 691. 

iy) IB I. A. I ; 8. C. 18 Cal. 21 ; followed, Da%dftt Ram v. Mehr Chanda 
4 1. A. 187 ; 8. 0. 15 Cal. 70 ; Mahabir Perahctd v. Moheswar Nath, 17 1. A* 
1 { 8. 0. 17 Gal. 584. 


Nanomi Bahua* 
sin V. Modun 
Mohun* 
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of this section this was the proper meaning of the petition 
and certificate. This is the view taken by the original 
Court/^ The High Court then proceeded to state that in its 
opinion the intention of all parties was to bring the whole 
property to sale, and in this view the Privy Council agreed. 
They said, (z) ^^It appears to their Lordships that suffi- 
cient care has not always been taken to distinguish between 
the question, how far the entirety of the estate is liable to 
answer the father^s debt, and the question how far the sons 
can be precluded by proceedings taken by or against the 
father alone from disputing that liability. Destructive as it 
may be of the principle of independent coparcenary rights 
in the sons, the decisions have for some time established the 
principle, that the sons cannot set up their rights against 
their father^ s alienation for an antecedent debt, or against 
his creditors remedies for their debts, if not tainted with im- 
morality. On this important question of the liability of the 
joint estate their Lordships think that there is now no con- 
flict of authority. The circumstances of the present case do 
not call for any enquiry as to the exact extent to which sons 
are precluded by a decree against their father from calling 
into question the validity of the sale, on the ground that the 
debt which formed the foundation of it was incurred for 
immoral purposes, or was merely illusory and fictitious. 
Their Lordships do not think that the authority of Deen* 
dyaVs case bound the Court to hold that nothing but Gird- 
hari^s (the father’s) coparcenary interest passed by the sale. 
If his debt was of a nature to support a sale of the entirety, 
be might legally have sold it without suit, or the creditor 
might legally procure a sale of it by suit. All the sons can 
claim is, that not being parties to the sale or execution pro- 
ceedings, they ought not to be barred from trying the fact 
or the nature of the debt in a suit of their own. Assuming 
they have such a right, it will avail them nothing unless 
they can prove that the debt was not such as to justify the 
sale. If the expressions by which the estate is conveyed 


(*) 181. A. p. 17; 18 Cal. 85. 
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to the purchaser are susceptible of application either to the 
entirety, or to the father’s coparcenary interest alone, (and 
in DeendyaVs case there certainly was an ambiguity of that 
kind) the absence of the sons from the proceedings may be 
one material consideration. But if the fact be that the 
purchaser has bargained and paid for the entirety, he may 
clearly defend his title to it upon any ground which would 
have justified a sale if the sons had been brought in to oppose 
the execution proceedings.” The Committee then pro- 
nounced its opinion that the debt for which the property 
had been sold was a joint family debt, adding, If it is a 
joint family debt, a sale to answer if effected either by 
Girdhari himself, or in a suit against him cannot be success- 
fully impeached.” Finally they agreed with the Courts 
below that the execution and sale proceedings was such 
that the purchaser must have thought that he was buying 
the entirety. It is equally clear that all parties thought the 
same. The purchaser therefore has succeeded in showing 
that he boughtthe entirety of the estate which couldlawfully 
be sold to him, and the suit fails upon its merits.” (a). 

§ 294. Two later decisions of the Judicial Committee are Simhhu Nath 
in accordance with the view of the law stated in the last Singh. 

case. In one (b) Luchmun who had four sons was sued for 
a money debt by one Bhichook. The suit was terminated 
by a decree for a specified sum, to secure which the debtor 
mortgaged his right and interest in Mouzah Kindwar.” 

The sons assented to this arrangement. Upon default execu- 
tion was taken out upon the decree ; and the property was 
sold to Bhichook, who received a certificate stating that 
whatever right, title, and interest the said judgment 
debtor had in the said property, being extinguished from 
the date of the sale, is transferred to Bhichook.” The pur- 
chaser got into possession of the entire family property in 


(а) See Mio construction put upon this case by the Madras High Court in 
Narasanna v. Qurappa^ 0 Mad. 424. 

(б) Simhhu Nath v. Golah Singhf 14 I. A. 77» 14 Cal.) 572 ; Sakharatn Shet 
V* ^taram Shet^ 11 Bom. 42. 
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the Mouzah, The sobb sued to recover their shares. The 
Subordinate Judge held, upon the authority of Upooroop 
Tewary v. Lalla Banda jee^ (c) that the mortgage by Luehmun 
with his sons^ assent bound the whole family property. 
This decision was reversed by the High Court, and their 
reversal was affirmed by the Judicial Committee in the 
following judgment. 

Their Lordships cannot agree with the Subordinate 
Judge. Whatever part any of the sons may have taken 
in negotiating between Luehmun and Bhichook, there is no 
evidence whatever of their proposing to mortgage their 
own interests. The sons may have assented to what was 
done, but the question is, what was done ? That must be 
answered by the documents. 

Moreover if Bhichook relied on assent by the sons he 
should have taken care to make them parties to the execution 
proceedings. In DeendyaVa case, where the expressions used 
by the mortgagor were much more favourable to the con- 
veyance of the entirety than they are here, the creditor's 
omission of the sons from the proceedings was made a 
material circumstance against him. And in Nanomi Babu-- 
asin’s case, where the decision was in favour of the purcha- 
ser, the same circumstance was recognized as being material 
when the expressions by which the estate is conveyed to 
the purchaser are susceptible of application either to the 
entirety or to the father^s coparcenary interest alone. 

^^In the case of Upooroop Tewary j Mr. Justice Mitter 
thought that the words ^^my proprietary share in a Mouzah 
were calculated to describe the entirety of the family pro- 
perty in dispute ; and he distinguished them from the ex*- 
pression right, title, and interest.^^ In Hurdey Narain^s 
case, 11 Ind. App., 26, there was no conveyance, but a sale 
on a money decree. The only description was whatever 


(e) 6 Cal. 749. 
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rights and interests the said judgment debtor had in the 
property/^ these were purchased by Hurdey Naraim 
The High Court held that nothing passed beyond the 
debtor’s interest which gave him a right to partition, and 
which perhaps may for brevity be called his personal 
interest, and this Committee affirmed the decision. Each 
case must depend on its own circumstances. It appears to 
their Lordships that in all the cases, at least the recent 
cases, the inquiry has been what the parties contracted 
about if there was a conveyance, or what the purchaser had* 
reason to think he was buying if there was no conveyance, 
but only a sale in execution of a money decree. 

Their Lordships are sorry that they cannot follow the 
learned Judges of the High Court into their examination 
of the vernacular petition. But they find quite enough 
ground in the decree to express a clear agreement with 
them. They conceive that when a man conveys his right 
and interest and nothing more, he does not primci facie 
intend to convey away also rights and interests presently 
vested in others, even though the law may give him the 
power to do so. Nor do they think that a purchaser who is 
bargaining for the entire family estate would be satisfied 
with a document purporting to convey only the right and 
interest of the father. It is true that the language of the 
certificate is influenced by that of the Procedure Code. 
But it is the instrument which confers title on the pur- 
chaser. Its language, like that of the certificate in Hurdey 
Narain^s case, is calculated to express only the personal 
interest of Luchmun. It exactly accords with the expres- 
sions used in the decree of August 1869, founded on 
Luchmun’s own vernacular expressions, which the High 
Court construe as pointing to his personal interest alone. 
The other circumstances of the case aid the primd facie 
conclusion instead of counteracting it. For the creditor 
took no steps to bind the other members of the family, and 
the Rs. 625 which he got for his purchase appears to be 
nearer the value of one-sixth than of the entirety.” 
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^ ^ from Madras the Sivagiri 

mindar. Zemindar had contracted numerous debts to different cre- 

ditors, in respect of the majority of which he had consent- 
ed to decrees by which specific portions of his impartible 
Zemindary were hypothecated as security for payment. 
The debts in question were neither illegal nor immoral, but 
were not shown to be necessary or beneficial to the family. 
He had one son who was born before these decrees com- 
menced. During the life of the judgment debtor his whole 
Zemindary was attached and ordered to be sold at the 
demand of 13 creditors, of whom all but two held specific 
mortgages on the Zemindary. The sale did not take place 
till after his death. There can be little doubt that, if 
proper steps had been taken, it would have been possible 
to sell the Zemindary in such a manner as absolutely to 
bind the son’s interest. But during the whole course of 
the execution proceeding the Civil Judge, acting upon the 
view of the law which was taken by the High Court pre- 
vious to the decision in Muttayen Chetty v. Sangili (e), 
announced his opinion that the sale could only bind the 
father’s life-interest, and that it would only pass to the 
purchaser the rents in arrear at his death. The son was 
made a party to the suit after his father’s death as his 
legal representative. Upon these facts both the Indian 
Courts were of opinion that nothing was intended to pass, 
and therefore that nothing did pass, to the auction pur- 
chaser except the father’s life-interest, and this opinion was 
affirmed on appeal by the Privy Council. 


Bxecntion pro* 
oeedingd libenil. 
ly oonstrned. 


§ 296. Lastly, there is a class of cases which has an in- 
direct, though important, bearing upon the present ques- 
tion, in which the Privy Council has laid down the rule 
that in execution proceedings the Court will look at the 
substance of the transaction, and will not be disposed to 
set aside an execution upon mere technical grounds, when 


(d) Pettachi Chetty v. Snnqili Ftm, 14 I. A. 84, 10 Mad. 241, 
9 1. A. 128; S. C.q Mad. 1. 
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they find that it is substantially right. Where therefore 
a defendant possesses both an individual and a representa- 
tive character, and where he has been sued for a debt 
which would bind the whole family which he represents, 
and where execution is taken out against him under the 
decree, the Court is at liberty to look at the judgment to 
see what was intended to be sold under his right, title, and 
interest, and may treat the decree as binding the whole 
family which is represented by the defendant, and as pro- 
perly executed against the joint family property (/). 


§ 296A. It appears to me that the above decisions lay Suggested sum- 

T J.-L i? n • 1 mary of deci- 

down the lollowing rules : 


I. That in cases governed by Mitakshara law a father 
may sell or mortgage not only his own share, but his sons^ 
shares in family property, in order to satisfy an antecedent 
debt of his own, not being of an illegal or immoral character, 
and that such transaction may be enforced against his sons 
ty a suit and by proceedings in execution to which they 
are no parties (gf). 

II. That the mere fact that the father might have trans- 
ferred his sons’ interest, affords no presumption that he has 
done so, and that those who assert that he has done so must 
make out, not only that the words in the conveyance are 
capable of passing the larger interest, but that they are 
such words as a purchaser, who intended to bargain for 
such a larger interest, might be reasonably expected to 
require (h), 

III. That a creditor may enforce payment of the personal 
debt of a father, not being illegal or immoral, by seizure 


(/) Bissessur Lall v. Luchmessur Singh, 6 I. A. 233; S. C. 6 C. L. R. 477 ; 
JDarhhunga v. Coomar, 14 M. 1. A. 605 ; Jugol Kishore v. Jotindra Mohun, 11 
I. A. 66 ; S. 0. 10 Cal. 985 ; Jairan Bahaja Shet v. Joma Kondia, 11 Bom. 361 ; 
Lala Parhhu Lai v. Mylne, 14 Cal. 401 ; Hart Saran Moitra v. Bhuhaneswari, 
16 I. A. 195; 8. C. 16 Cal. 40. 

(flf) Oirdhari Lall v. Kantoo Lall, ante, § 286. 

(A) Siinbhu Nath v. Qolah Singh, ante, § 294. 
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and sale of the entire interest of father and sons in the family 
property, and that it is not absolutely necessary that the 
sons should be a party either to the suit itself or to the 
proceedings in execution (i). 

IV. That it will not be assumed that a creditor intends to 
exact payment for a personal debt of the father by execution 
against the interest of tlie sons, unless such intention 
appears from the form of the suit, or of the execution pro- 
ceedings, or from the description of the property put up for 
sale ; and the fact that the sous have not been made parties 
to the proceedings in execution is a material element in con- 
sidering whether the creditor aimed at the larger, or was 
willing to limit himself to the minor remedy (A;). 

V. That the words ‘‘ right, title, and interest of the judg- 
ment debtor” are ambiguous words, which may either mean 
the share which he would have obtained on a partition, or 
the amount which he might have sold to satisfy his debt (Z). 

VI. That it is in each case a mixed question of law and 
fact to determine what the Court intended to sell at public 
auction, and what the purchasers expected to buy. That 
the Court cannot sell more than the law allows. If it 
appears as a fact that the Court intended to sell less than 
it might have sold, or even less than it ought to have sold, 
and that this was known to tlie purchasers, no more will 
pass than what was in fact offered for sale (m). 


Can sons set up 
immorality of 
debt against 
purchaser under 
decree ? 


§ 297. Another very important point which does not 
appear to be quite settled is this. Assuming that a decree 
against a father alone for a debt not immoral or illegal can 
be enforced against the whole family property, is it open 


(i) Muddu'fi Thakoor Kantoo Lall^ nntej § 289 ; Nanoini Babuasin v. Modun 
Mohun, ante, § 293. 

(k) Deendyal r. Jugdeep Narain, ante, § 290 ; Hurdey Nnrain v. Rooder 
Perkanh, ante, § 2£2 ; Nanomi Bahuaain v. Modun Mohun, ante, § 293. 

(l) Same cases et •per cv/riam, 17 1. A. p. 16 ; S. C. 17 Cal. p. 689; 8 Bom. 
p. 486 ; 4 Mad. p. 65. 

(m) Nanomi Bahuasin v. Modun Mohun, ante, § 293 ; Simhhu Nath v. Qolah 
Singh, ante, § 294 ; Pettachi Chetty v. Bangili Vira, ante, § 295 ; Muhammad 
Abdul T. Kutul Husain, 9 All. 186. 
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to the sons to set up such immorality or illegality against 
the auction purchaser ? Upon this point there have been 
three very important decisions of the Prviy Council. 

In the first case a son sought to set aside a sale made Muddun 
under a decree of Court against his father, the debt not Kantoo 

being for the family benefit on one hand, nor immoral on 
the other. The Judicial Committee held that he had no Purchaser need 
such right. They said, It appears that Muddun Mohun yond*d^creV^ 
ThaJwor purchased at a sale under an execution of a decree 
against the two fathers. He found that a suit had been 
brought against two fathers ; that a Court of Justice had 
given a decree against them in favour of a creditor ; that 
the Court had given an order for this particular property 
to be put up for sale under the execution ; and therefore it 
appears to their Lordships that he was perfectly justified, 
within the principle of the case which has already been 
referred to in 6th Moore^s Indian appeal cases, p. 423 (?i), 
in purchasing the property, and paying the purchase 
money bojid fide for the purchase of the estate. The same 
rule has been applied in the case of a purchaser of joint 
ancestral property. A purchaser under an execution is 
surely not bound to go back beyond the decree to ascertain 
whether the Court was right in giving the decree, or, 
having given it, in putting up the property for sale under 
an execution upon it. It has already been shewn that if 
the decree was a proper one, the interest of the sons, as 
well as the interest of the fathers, in the property, although 
it was ancestral, were liable for the payment of the father^s 
debts. The purchaser under that execution, it appears to 
their Lordships, was not bound to go further back than to 
see that there was a decree against those two gentlemen ; 
that the property was property liable to satisfy the decree, 
if the decree had been properly given against them ; and, 
having inquired into that, and having bond fide purchased 
the estate under the execution, and bond fide paid a valuable 

(n) Hunoomanpersaud v. Mt. Bahooee ; S. C. 18 Sutb. 81 (note). 

44 in. 
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that debt was 
immoral. 

fiuraj Bunsi 
Koer V. Skeo 
Proshad. 


consideration for the property, the plaintiffs are not entitled 
to come in, and to set aside all that bas been done under 
the decree and execution, and recover back the estate from 
the defendant.^’ (o) 

§ 298. It is evident that the general principle laid down 
in this judgment went very much beyond the necessities of 
the case. Even if the son had been allowed to rip up the 
decree, it appears that the evidence showed the debt to have 
been one which he was liable to pay, at all events after his 
father^s death, and therefore the sale to satisfy it came 
within the ruling in Girdharee Lall v. Kantoo Lull. But it 
might happen that the debt was contracted for purposes 
which would prevent its binding the son. These circum- 
stances might fail to afford any defence to an action against 
the father, or they might not be set up by the father. In 
either case the decree would have been a proper one as 
against the father, and properly enforced against his interest 
in the property. But when the creditor tried to enforce it 
against the sou’s interest also, would the son be allowed to 
show that although the decree was properly given against 
the debtor, the property, that is the sou’s interest in it, was 
not property liable to satisfy the decree ? In other words, 
can he show that the facts do not exist wliich would entitle 
the creditor to seize the property of B in execution of a 
personal decree against A ? A later decision of the Judicial 
Committee seems to show that he cannot do even this as 
against a hond fide purchaser at the execution sale, who has 
no notice of the original taint affecting the debt. In that 
case the sons sued to set aside a sale of joint property made 
to the defendant in execution of decree against the father. 
The lower Courts found that the debt was not for the 
benefit of the family, and that the money borrowed was 
spent by the father for immoral purposes. The High Court 
upon these findings held that although the original creditor 
could not have enforced his claim against the sons, the pur» 

(o) Muddun Thakoor v, Kantoo Lall, 1 1. A. 821, 883 : S. 0. 14 B. L. B. 187 ; 
8. C. 22 Suth. 66. ' ' 
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chaser at the sale, having purchased hona fide for value 
without notice, was entitled to hold the property free of 
all claims by the sons. For this view they relied upon the 
decision last cited. The Judicial Committee quoted the 
passage already set oat, remarking that they desired to say 
nothing which could be taken to affect the authority of 
Muddun ThaJcoor^ s case, or of the cases which might have 
since been decided in India in conformity with it. They 
summarised the judgments in that case and in the kindred 
case of Girdharee Lally. Kaiitoo ZiaZZ as being ^^undoubtedly 
an authority for these propositions; Ist, that where joint 
ancestral property has passed out of a Joint family, either 
under a conveyance executed b}" a father in consideration 
of an antecedent debt, or in order to raise money to pay off 
an antecedent debt, or under a sale in execution of a decree 
for the father’s debt, his sons, by reason oi their duty to pay 
their father’s debts, cannot recover that property, unless 
they show that the debts were contracted for immoral 
purposes, and that the purchasers had notice that they were 
so contracted ; and 2ncZZy, that the purchasers at an execu- 
tion sale, being strangers to the suit, if they have not notice 
that the debts were so contracted, are not bound to make 
inquiry beyond what appears on the face of the proceed- 
ings.” Their Lordships, however, proceeded to distin- 
guish the case before them from that of Muddun ThaJeoor, 
on the ground of notice, actual or constructive, of the 
plaintiff’s objections before the sale, by virtue of which 
the respondents must be held to have purchased with 
knowledge of the plaintiff’s claim, and subject to the result 
of the suit to which the plaintiffs had been referred. 
It followed, therefore, that as against them, as well as 
against the original creditor, the plaintiffs had established 
that by reason of the nature of the debt neither they nor 
their interests in the joint ancestral estate were liable to 
satisfy their father’s debt (p ) . 


(b) Suraj Bunai Koer v. 8heo Proshad, 6 I. A. 88, 106, 108 : S. C. 5 Oal. 148 : 
Krtahnaji Ldkahman v. Vithal Ravjif 12 Bom. 625. 
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Nanomi Babua- 
win T. Modun 
Mohun . 


§ 299. It certainly does appear singular that a purchflser 
under a decree should be entitled, as against third parties, 
to assume the existence of a state of facts which whs not, 
and perhaps could not have been, adjudicated upon in the 
suit which led to the decree. The primary effect of a per- 
sonal decree against a father is to bind his interest alone. 
It might be imagined that a purchaser under such a decree, 
who claimed to extend its operation to the interests of others, 
would have to make out such facts as would warrant its 
extension. Even if it were held tliat he started with a 
presumption in his favour, it might have been thought that 
the presumption would have been rebuttable. In the case 
before the Privy Council, which has already been cited at 
length (§ 293), their Lordships treated this point as still 
open to argument. They said ‘‘ all the sons can claim is, 
that not being parties to the sale or execution proceedings, 
they ought not to be barred from trying the fact or the 
nature of the debt in a suit of their own^^ (q). This of 
course is all they could desire. In some later cases the 
Judicial Committee appears to have laid do^vn in general 
terms, and without any reference to the necessity of notice, 
that sons could successfully impeach a sale merely by proof 
of the immorality of the debt (r). But in all these cases, as 
in that of Nanomi Bah'nann, the fact of immorality had 
been disproved, so that the question of notice could not 
have arisen. Where the execution creditor is himself the 
purchaser at the auction, he cannot protect himself under 
the plea of being a purchaser without notice, if there is any 
flaw in the nature of the debt (.«?). Where the purchaser 
was the son of the execution creditor, it was considered to 
be a question of fact, whether he was such a stranger to 
the suit as to be entitled to rely upon the decree without 
further enquiry {t), 

iq) 13 I. A., p. 18 ; Jagahhai v. Vijbhof/Vvrtdos, 11 Bom. 3/. 

(r) Bhaghut Bertihad v. Girja 16 I. A. 99; S. C. 15 Cal. 717; Minak- 

ski Naidu v. Jmmvdi Kanaka^ IG I. A. 1 ; B. 0. 12 JMad. 142; JUahahir 
Pei'shad v. Mokeawar Kafk^ 17 I. A. 11 ; S. C. 17 Cal. 684. 

(i) Luchmun Bass v. Oiridhur Chowdhry^ 6 Cal. 856 ; Bafnphul Singh v. 
Beg Narainy 8 Cal, 517, p. 522 

(0 Trirnhak Balkrishna v. Narayan BomodaVy 8 Bom. 481. 
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§ 300. Even if the strictest view should ultimately be Reme^es under 
taken of the rights of the purchaser under an execution, it Code, 
must be remembered that under the Civil Procedure Code 
the sons have ample opportunity of protecting themselves. 

When property is about to be sold for a money decree it is 
always attached before sale. The proper course is for the 
sons to come in under § 278, and object to the sale of their 
interests on the ground that the debt was immoral or ille- 
gal. The party against whom the order is made will then, 
under § 283, be entitled to bring a suit in which the whole 
question can be determined [u). Where the property is 
put up for sale under a decree enforcing a mortgage no 
attachment need take place (f), but the sale is always 
notified beforehand by proclamation. By giving public 
notice at the time of sale to all intending purchasers, the 
sons will obtain the benefit of the ruling in their favour in 
Suraj Buusi^s case, as stated above (§ 208). It has been 
held by the Allahabad High Court that the decree must be 
read with the plaint, and that where the latter contains 
express stateincnr.s showing that the debt is one which 
could not bind the sons, — in the particular instance, a 
claim for the refund of money criminally misappropriated 
by the father, — this is in itself a constructive notice to the 
purchaser, which brings his case within that of Suraj 
Bun si (ir). 

§ 301. A father^s debts are a first charge upon the inherit- Mode of adjust 
ance, and must be paid in full before there can be any surplus 
for division (.t). As between the parceners themselves, the 
burthen of the debts is to be shared in the same proportion 
as the benefit of the inheritance. But, except by special 
arrangement with the creditors, the whole property, and all 
the heirs are liable jointly and severally (y). Where, how- 

(u) Umamaheswara v. Singaperumal, 8 Mad. 376. 

(v) Krishnamina v. Verumat^ 8 Mad. 388. 

(w) Mahahir Prasad v. Basdeo Sivgh^ 6 All. 234. 

(«) Naradii, xiii. § 32 ; Daya Bhajja, i. § 47, 48 ; V. May., iv. § 6 : Tarachand 
V. Reel Ram, 3 Mad. H. C. 177» 181. 

(V) Katyayana, 1 Dig. 291 ; Narada, iii. § 2 ; Visbnu, 1 Dig. 288 ; D. K. 8. 
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ever, a father has separated from his sons, the whole of his 
property will descend at his death to an after-born son. 
Therefore all debts contracted by him subsequent to the 
partition will, in the first instance, be payable by that son. 
But Jaganuatha is of opinion that even in such a case, if 
the after-born son has not property sufficient to pay the 
debts, they should be discharged by the separated sons ( 2 ;). 
This would certainly have been the case under the old law^ 
when the possession of assets was not necessary in order to 
render the sons liable. But it is probable that a different 
view would be taken now, when the creditor must show 
that the son’s estate has been enlarged by the death, to the 
full extent of the liability attempted to be imposed. 

§ 302. Secondly, the obligation to pay the debts of the 
person whose estate a man has taken is declared with equal 
positiveness. It does not rest, as in the case of sons, upon 
any duty to relieve the deceased at any cost, but upon the 
broad equity that he who takes the benefit should take the 
burthen also (a). And it is evident that this obligation 
attached whether the property devolved upon an heir by 
operation of law, or whether it was taken by him voluntarily, 
as an executor de son tort as an English lawyer would say ; 
for the liability is said to arise equally whether a man takes 
possession of the estate of another or only of his wife. As 
Narada says, He who takes the wife of a poor and sonless 
dead man becomes liable for his debts, for the wife is con- 


vii. § 26 — 28 ; 2 8tra H. L. 283. The case of Doorga Pershad v. Kesho Pershad^ 
9 I. A. 2/ ; S. C. 8 Cal. 656, which Bccms to contradict the proposition in the 
text must, I think, depend on the epeciul circumstancee of tlie case. Certain 
minors had been decreed to pay money in a suit in which they were not really 
represented, llie High Court, however, apparently to prevent afresh suit, 
held them liable for bo much of the decree as represented their father’s debt. 
That debt originally due by liimeelf and other membere of the joint family to a 
stranger, had been apportioned at a partition. Ab between tbe father and his 
sons the sum so allotted to him was the only debt they could be C(j[uitably 
hound to pay. 

(a) Vrihaspati, 1 Dig. 279; D. K. S. v. § 16 — 18. 

(a) “ He who has received the estate of a proprietor leaving no son, must 
pay tbe debts of the estate, or, on failure of him, the person who takes the wife 
of the deceased .” Y a jiiavalkya, 1 Dig. 270 ; Katyayana, ib. 278, 380; Vribas- 
pati, ib. 274 “ Of the successor to the estate, the guardian of tbe widow, or 

the son, he who takes tbe estate becomes liable for the debts.” Karads, iii. 8 
18, 25 ; Gautama, cited 2 W. MacN. 284 ; 1 Dig. 814. 


Obligation 
arising from 
possession of 
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Bidered as the dead man’s property” (6). Bren the widow 
is not bound to pay her husband’s debts, unless she is his 
heir, or has promised to pay them, or has been a joint con- 
tractor with him (c) . 

§ 303. Assets are to be pursued into whatever hands. 
See Narada, cited by Jagannatha, 1 Dig. 272. And innu- 
merable other authorities may be cited were it requisite in 
so plain a case.” This is the remark of Mr. Colebrooke, 
approving of a Madras pandit’s futwah, that where uncle 
and nephew were undivided members, and the nephew bor- 
rowed money and died, leaving his property in the hands of 
the uncle’s widow, she might be sued for the debt {d ) . So 
in Bombay, a suit was maintained on an account current 
with a deceased debtor against his widow and three other 
persons, strangers by family, on the ground that they had 
taken possession of his property, but they were held only 
liable to the extent to which they became possessed of the 
property (e) . Similarly in Madras, where a suit was 
brought against the representatives of two deceased co- 
debtors to recover a debt incurred for family purposes, it 
was decided that the son-in-law of one of the deceased co- 
debtors and his brothers were properly joined as defendants, 
on the ground that they in collusion with the widow of the 
deceased, had, as volunteers, intermeddled with, and sub- 
stantially possessed themselves of, the whole property of the 
family of the deceased co-debtor {f ) . In each of these cases 
the person in possession of the property held it without any 
title or consideration, like an executor de son tort in England. 
On the other hand, in a Madras case, where the plaintiff 
sued on a bond by the first defendant’s husband, and joined 
the second defendant, his son-in-law, as being in possession 


(l>) Narada, Hi. § 21—26; ante, § 71. , , rx- ir * i n- 

(c) Narada, Hi. S 17; YajnavalkyH, Vishnu, 1 Dig. 818 ; Katyayana, 1 Dig. 

815; 2 W. MaoK. 283, 286. 

(tt) 2 Stra. H. L. 283 . tt 

(«) Kupurchund y. Dadahhoy, Moms, rt. n. uo. y* i a 4 

(/) Magaluri r, Narayana, 8 Mad. 85J^5 Kanakamma ▼. Venkaiaratnain, 

7 Mad. 536. 
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in Jamiyatram v. Pa/rhhudaa (jp), says that Mr. Colebrooke 
laid the proposition down too broadly that the assets of the 
debtor may be pursued into whatsoever hands they may 
come, and they rather indicate an opinion that this rule only 
applies to those who take the inheritance as heirs. The 
case before them, however, was one of a purchaser for value. 
There is nothing to show that they would have exonerated 
a person who took the estate after the death by Jus own 
voluntary act, and without a title derived either from the 
deceased, or from the representatives of the deceased. 

liability of 00 - § 305. Another question arises, how far the liability to 

pay debts out of assets prevails against the right of survi- 
vorship, in cases where the debtor does not stand in the 
relation of paternal ancestor to the heir. In this case the 
moral and religious obligation has vanished, and it is a mere 
conflict of two legal rights. It will be seen hereafter (§331) 
that in cases under the Mitakshara law there is a strong 
body of authority in favour of the view, that an undivided 
coparcener cannot dispose of his share of the joint property, 
unless in a case of necessity, without the consent of his 
coparceners. But it may now be taken as settled by the 
Privy Council, that even if this be so, still a creditor who 
has obtained a judgment against him for his separate debt 
may enforce it during his life by seizure and sale of his 
undivided interest in the joint property (g) . But that deci- 
sion left open the further question, whether the creditor 
loses his rights against the undivided share of the debtor, 
if the latter dies before judgment against him, and seizure 
in satisfaction of it ? In other words, do those who take by 
survivorship take subject to the equities existing between 
their deceased co-sharer and his creditors ? I say equitiee, 
because it is quite clear that a debt is not a lien, but only a 
cause of action which may be enforced by way of execution. 

This question after being decided against the creditor by 

(p) 9 Bom H. 0. 116. 

. (g) Deendyal v. Jvgdeept 4 1. A. 247 ; S. C. 8 Cal. 198. Ai to the mode of 
enloroiug lucb a decreoi bee poet, 829. 
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the High Courts of Bombay, Madras, and the North-West 
Provinces, has now been definitely settled in the same way 
by the Privy Council. 

§ 306. The first case in which the point arose directly for Caset in India, 
decision was in the North-West Provinces (r) . There the 
share of Mahadev in a house, which was undivided family 
property, was attached in his lifetime, under a decree ob- 
tained against him for his separate bond. He died before 
any sale under the attachment. The High Court affirmed 
the ruling of the Courts below, which discharged the attach- 
ment on the ground that Mahadev at his death left no 
right at all in the house, and that there was nothing, there- 
fore, in connection with it which was liable to be sold^' for 
the purpose of satisfying the plaintiff^s claim. The princi- 
ple of this decision was followed in Bombay in the case of 
Udaram v. Ranu (j?) . There a father and son were in pos- 
session of a shop which was ancestral property. The son 
contracted a separate debt and died, and the creditor ob- 
tained a decree against the father and widow for payment 
of the debt out of the property and effects” of the deceas- 
ed son, and then sued the father for a declaration that the 
son^s share of the shop liable in the father’s hands for 
the son’s debt. The High Court held that no such declara- 
tion could be made. After reviewing and approving of the 
cases which decided that an undivided Hindu might sell 
his share, and that it might be seized in execution during 
his lifetime, and admitting that the divided or separate 
estate of a Hindu would be liable to be sold after his death 
in execution of a decree against his heir, they noticed the 
doctrine that, except in certain special cases, the whole of 
the undivided family estate would be, when in the hands of 
the sons or grandsons, liable to the debts of the father or 


(r) Qoor Pershad v. Sheodeen^ 4 N.-W. P. 187. 

(«; U Bom. H. 0. 76 followed ia Naraimhhat v. Chenappat 2 Bom. 479 t 
SMhadar v. Bisheshai’t 8 All. 495 ; Jaganath Prasad v. mtaram, 11 All. 802. 
See also per Peacock^ G. J. , in Saddbart Prasad v. Foolhash Koer^ 8 B. L. H. 
(F. B.) 84—87 } S. C. 12 Suth. (F. B.) 1 ; and per ilitfer, J., Qohwrdhon y. 
Bingsssurp 7 Gal. 52, 54. 
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grandfath^. They then pointed out that there ifi not any 
authority for the conyerse of that proposition, viz., that the 
father or grandfather is responsible for the debts of the aon 
or grandson independently of the receipt of assets/^ Finally, 
they held that the son’s interest in the shop could not 
be held to be assets in the hands of the father, since the 
right of the son to share in it, as being ancestral property, 
had come into existence at his birth and it died with him.” 
The Madras case was intermediate between the above two. 
There a decree had been obtained against a member of a 
Joint Family for his separate debt. He died before execu- 
tion, and a suit was then brought by the decree-holder, 
against his undivided cousin, to enforce the decree against 
the share of the property to which the deceased had been 
entitled. The decisions in the NcHh-West Provinces and 
Bombay were cited, and the plaint ilf’s suit dismissed. The 
Chief Justice said, am not aware that it can be contend- 
ed that the undivided interest of a coparcener, which passes 
by survivorship to the other coparceners by his death, can 
be proceeded against in execution. A distinction must be 
made between a specific charge on the land, and a general 
decree which is merely personal. Every debt which a man 
incurs is not necessarily a charge upon the estate, and there 
is no reason for saying that a man who has obtained judg- 
ment against an undivided member of a Joint Family, has 
established a charge upon the property” {t). The result 
is that if the deceased debtor is an ordinary coparcener, 
who has left neither separate nor self-acquired property, 
the creditor who has not attached his share before his death, 
is absolutely without a remedy. If he stood in the relation 
of father to the survivors, his liability can only be enforced 
by a separate suit against the sons (w). If, however, the 
estate of a coparcener has vested in the Official Assignee 
under an insolvency, that estate would continue after his 
death, and would not be defeated by survivorship (r) . 

(0 K^opookonan v. Chinnayan, 1 Mad. Law Reporfcar, 63. 

<u) Sivagiri v. Altoar Ayyangur, 8 Mad. 42 ; KamatQka Hanumantha T. Ea* 
numayyat b Mad. 282. 

{v) Fakirchand v. Eotichandf 7 Bom. 486. 
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§ 807. Most of the above cases were reviewed, and, except 
as to one point, aflSrmed by the Privy Council in the case 
of 8waj Bumi Koer v. Sheo Proshad {w)j already referred 
to. There the Court held that the father^s debt as being 
of an immoral character, was not binding upon the sons 
and that the purchaser under the decree was affected with 
notice of the fact, so that ^he could claim no protection 
under the decree. The result was that the special liability 
of the sons for their father^s debt was swept away, and 
depended solely upon their possession of assets. On the 
other hand, the case agreed wdth that in the North-West 
Provinces, and differed from those in Madras and Bombay 
in this respect, that the sale after the father^ s death had 
taken place in pursuance of an attachment and order for 
sale during his life. Upon this state of facts their Lordships 
said, The question remains, whether they (the purchasers) 
are entitled to any and what relief as regards the father^s 
share in this suit ? It seems to be clear upon the authorities, 
that if the debt had been a mere bond debt, not binding on 
the sons by virtue of their liability to pay their father’s debts, 
and no sufficient proceedings had been taken to enforce 
it in the father’s lifetime, his interest in the property 
would have survived on his death to his sons, so that it could 
not afterwards be reached by the creditor in their hands. 
On the other hand, if the law of the Presidency of Fort 
William were identical with that of Madras, the mortgage 
executed by Adit Bahai (the father) in his lifetime, as a 
security for the debt, might operate after his death as a valid 
charge upon Mouzah BUsumhhurpore to the extent of his 
own then share. The difficulty is that, so far as the decisions 
have yet gone, the law, as understood in Bengal, does not 
recognise the validity of such an alienation. Their Lordships 
are of opinion that it is not necessary in this case to deter- 
mine that vexed question, which their former decisions have 
hitherto left open. They think that, at the time of Adit 


6 L. A. 88, 188 ; S. C. A Cal. 148 ; cmU, J 878, 
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Sahai^s iesith, the execution proceedings under which the 
Mouzah had been attached and ordered to be sold had gone 
so far as to constitute, in favour of the judgment creditor, 
a valid charge upon the land, to the extent of Adit SahaV 8 
undivided share and interest therein, which could not be 
defeated by his death before the actual sale. They are aware 
that this opinion is opposed to that of the High Court of 
the North-West Pro^nnces (a?), already referred to. But it 
is to be observed that the Court by which that decision 
was passed does not seem to have recognised the seizable 
character of an undivided share in joint property, which 
has since been established by the before mentioned decision 
of this tribunal in the case of Deendyal (j/). If this be so, 
the effect of the execution sale was to transfer to the respon- 
dents the undivided share in the Mouzah, which had formerly 
belonged to Adit Sahai in his lifetime ; and their Lordships 
are of opinion that, notwithstanding his death, the res- 
pondents are entitled to work out the rights which they have 
thus acquired by means of a partition. (z) 

§ 308. The thirds and only remaining, ground of liability 
is that of agency, express or implied. Mere relationship, 
however close, creates no obligation. Parents are not 
bound to pay the debts of their son, nor a son the debt of his 
mother. A husband is not bound to pay the debts of his 
wife, nor the wife the debts of her husband (a). Still 
less, of course, can any member of a family be bound to pay 
the debts of a divided member, contracted after partition, 
for such a state of things wholly negatives the idea of 
agency (fc). It would be different if he had become the 
heir of the debtor, or taken possession of his assets. On 


(ac) Qoor Vershad v. Sheodeen^ 4 N.-W. P. 137. 
iy) 4 I. A. 247 ; S. C. 3 Cal. 198. 

(s) See tliiB decision followed in the converse case, where the property of the 
SOM after attachment bad vested in the father. Hai Balkiahen v. Sitaram, 
7 A 11. 781; Bailur Kriahna v. Lnkfthmnna, 4 Mad. 802. 

(a) Narada, iii. $ 11, 17. 19; Yajnavallcya, Vishnu, 1 Dig. 813; Vrihasjpati 
1 Dig. 816; Katyayana, 1 Dig. 817; Mootoocoomarappa v. Hinnooy Mad. Dec. 
of 1855, 188. 

(h) Narayana v. Hayappat Mad. Deo. of 1860, 51. 
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the other hand, all the members of the family, and therefore 
all their property, divided or undivided, will be liable for 
debts which have been contracted on behalf of the family 
by one who was authorised to contract them (c). The most 
common case is that of debts created by the manager of the 
family. He is, ex-officio, the accredited agent of the family, 
and authorised to bind them for all proper and necessary 
purposes, within the scope of his agency (d). But the liabi- 
lity of the family is not limited to contracts made, or debts 
incurred by him. ^^The householder is liable for whatever 
has been spent for the benefit of the family b}^ the pupil, 
apprentice, slave, wife, agent, or commissioned servant’’ (e). 
Of course, this implies that the persons referred to have 
acted either with an express authority, or under circum- 
stances of such pressing necessity that an autliority may be 
implied. Narada says, Debts contracted by the wife never 
fall upon the husband, unless they were contracted for 
necessaries at a time of distress, for the household expenses 
have to be defrayed by tlie man” (/). A fortiori the husband 
is liable for any debts contracted by a wife in a business 
which he has assigned to her to manage (g). And on the 
same principle it has been stated ^^that persons carrying on 
a family business, in the profits of which all the inembers 
of the family Avouhl participate, must have authority to 
pledge the Joint Family property and credit for tlie ordinary 
purposes of the ])usiness. And, therefore, that debts honestly 
incurred in carrying on such business must over-ride the 


rights of all members of the Joint Family in property 


acquired with funds derived from the joint business 



(r) Maun, viii. § lOt); Haijliunaiul.ina, v. 33— 36. I proMinio that as in the 
case of partner.ship th'bts, the joint property would be primaiily liable, and the 
separate property only in ca.*<t‘ it proved iiisutticient. 

{d) What arc such necessary purposes will be examined fully in the next 


chapter, § 320 

(e) Narada, iii § 12, 13 ; Vishnu, 1 Dig. 295 ; Munu, viii. § 167 ; Vajnaval- 
kya, 1 Dig 3i3 ; Katyuyana, 1 Dig. 296, 319; 1 W. MucN, 2S6. See a-^ to the 
liability of i.he beir for debts homl jide incurred by executors a<?ting iinder a 
will wbieh was afterwards sot aside, or by an adopted son whose adoption was 
afterwards held invalid. Fanindro Deb v. Jugndiiikivari ^ 14 Cal. 316. 


(/ ) Narada, iii. § 19. 

if?) Yajnav.iikya, Vrihaspati, 1 Dig. 317i 318; 2 W. MacN, 278, 281. 
{hj r&i' Ponti/ex, J., Johurra Bibee v. Strigopalf 1 Cal. 475. 


40 
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Similarly a mortgage of family property by the managers 
of a family trade partnership for the purposes of the part- 
nership binds all the other members of the family, and if 
the property is sold under a decree obtained against the 
mortgagors alone, the sale cannot be set aside by the other 
members merely on the ground that they were not parties 
to the suit (i). In Bombay, however, it is licld that a decree 
against the managers of a Joint Family for a mere money 
debt only binds their share of the family property, although 
they wore sued as managers and the debt was incurred 
for family purposes {Ic). Debts contracted or conveyances 
executed by any individual member of a Joint Family, for 
his own personal benefit, will not bind the interests of the 
other members (/). It is said, however, that a subsecpient 
promise by one member of a family to pay the individual 
debt of another member, previously contracted, would bind 
him (m). But such a promise would now be held invalid 
for want of consideration (a). 

(O Daulat Ham v. MeJtr Chaml, 14 I. A. 187 ; S. C. 15 Ciil. 70. 

{k) Mariiti Karayaii v. Lilachand ^ 6 Lorn. 564 ; Lakbhman Venkatesli v. A*«s/i. 
math, 11 Bom. 700. 

(/; Veukatu^sami v Kuppau/an, 1 Mad. 354; Guruvappa v. TIlvuihu, 10 
Mad. 316. 

im) Narada, iii. § 17 ; Vrihaspati, Katyayana, 1 Dig. 316, 317. 

('«) ludiau Contracf Act {IX of 1872), *§ 25. 
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ALIENATIONS. 

§ 309. The law of alienation falls naturally into two 
brandies, according as the property in question is joint or 
several. Further distinctions arise under each head with 
respect to the nature of the property, as being movable or 
immovable. Again ; under the first branch, tlie person who 
makes the alienation may do so, in his capacity of father of 
the family, or manager oi‘ the corporation, or merely as a 
private member of the corporation. Again ; the act in dis- 
pute may purport to dispose of more than the alienor’s share 
in the entire property, or of a portion equal to, or less than, 
his share. Finally ; in each particular instance the validity 
of the transaction will vary, according as it is decided by 
the law of the Mitakshara or of the Dava Bhai^a. 1 shall 
first examine the position of the father of the family under 
Mitakshara law. 

§ 310. I have already explained the process by which the 
father descended from being the head of the Patriarchal 
Family to be the manager of a Joint Family, in which the 
sons acquired by birth rights almost equal to his own (a). 
But in respect of movables he was still asserted by Vijna- 
nesvara to possess a larger power of disposition, even though 
they were ancestral. The texts upon which he founds this 
opinion may either be a survival from the period when the 
father actually possessed a higher power than belongs to 
him at present, or, more probably, merely indicate the 
authority which the manager of a family would necessarily 

(a) See ante, § 207, 229. 

4G in. 


Division of snl 
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possess over the class of articles which would come under 
the head of movables in early times (6). In fact Vijnanes- 
vara himself does not claim for the father an absolute power 
of disposing of movables at his own pleasure, but only an 

independent power in the disposal of them for indispensa- 
ble acts of duty, and for purposes prescribed by texts of law, 
as gifts through aflPection, support of the family, relief from 
distress and so forth,^^ and this is the view taken by Sir 
Thomas Strange and Dr. Mayr (c). Mr. Colebrooke and 
Mr. MacNaghteu, however, appear to lay it down, that in 
regard to ancestral movables the power of the father is only 
limited by his own discretion, and by a sense of spiritual 
responsibility (d). The point has arisen incidentally in 
several cases, but until recently has never received a full 
discussion. In a case in the High Court of Bengal, it was 
said, By the Mitakshara law the son has a vested right 
of inheritance in the ancestral immovable property ; on 
the other hand, the father has it in his power to dispose as 
he likes of all acquired and all personal property’’ ((i). 
This latter remark, however, was merely obitpr dictum. In 
Madras a son sued his father for a partition of property, 
partly house property and partly jewels. As r(‘gards tho 
latter, Bittlesion, J., quoted the texts of the Mitakshara (I. 
i. § 21, 24) as showing that it does not follow tliat the 
plaintiff has any right to complain of his father having made 
an unjust and partial distribution of them” (/). Wliat the 
father was said by the plaintiff himself to have done was, 
that he gave the bulk of the jewels to the daughters of the 
family, only giving one to the wife of his son. Possibly 

(h) See ante, § 231, 232. 

(c) Mitakshara, i. 1, § 2/ ; Viramit., p. 10, § .30 ; I Stra. H. L. 20, 201 ; Mayr, 
p. 40. In the Punjab a father is said to be at liberty to make drifts of iinccHtr^ 
movable propert.y without the consent of his male heirs, but not of immovable 
property, whether ancestral or self-acquired. Punjab Customary Law. ii 102. 
103, 178. j . » 

{d) 2 Stra. H. L. 9, 430, 441 ; 1 W. MacN. 3 The latter passage was cited 
with approval by the P. C., in Gopeekrist v. Oungapersaud, 0 M. f. A. 77, but 
this point was not then before them. M. Gibelin states the law with the fame 
generality. 1 Gib. 126; 2 Gib. 14; and Dr. Wilson, Works, v. 69. 

(e) Budanund v. Bonomallee^ Marsh. 320; S. C. 2 Hay, 205. 

(/) Nallatamhi v. Mukunda, 3 Mad. H. C. 466. See too per TuYntr^ C. J., 
Ponnappa v. Pappuvayyangar, 4 Mad. 47. 
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this was only the sort of family arrangement which the 
Mayukha intimates as being within the powers of the head 
of the family (g ) . In any case the remark was extra-judi- 
cial, as the learned Judge went on to decide that none of 
the property sued for was ancestral. In a later Madras 
case, a sou had sued for a declaration of his right to suc- 
ceed to the whole of the ancestral property, movable and 
immovable, in his father^s possession, and for an injunction 
against waste. The original and appellate Courts decreed 
in his favour as regards the immovable, but not as regards 
the movable, property, on the ground that the defendant 
had the absolute right to dispose of such portion.^^ The 
High Court dismissed the suit, considering that the plaintiff 
was claiming a right to the whole property, which he did 
not possess. They did not notice the distinction taken 
below between movables and immovables, simplj’ observn'ng. 

As only son he has a present proprietory interest in one 
undivided moiety of the property, and nothing more. Con- 
sequentl}’', the suit for the establishment of an existing 
reversionary right in him as heir to the whole property on 
the death of the defendant, and the decrees declaring such 
rights, are groundless” (h). In the North-West Provinces 
the point has been spoken of as being the subject of much 
discussion.” The (|[uestion then before the Court was 
whether ancestral movables were chargeable with mainte- 
nance. This it was held that they were, since whatever 
might be the father’s power of disposal, they were not the 
subject of such separate ownership by him as to be free 
from the ordinary charges affecting Hindu inheritance (t). 
In one case in the Privy Council, where the extent of a 
father’s power of disposal vivos became material, as 

determining his testamentary power, the Judicial Committee 
said that in cases under the Mitakshara law, a Hindu 
without male descendants may dispose by will of his 
separate and self-acquired property, whether movable or 

(a) V. May. iv. 1 § 5 ; anfe^ 231. 

(h) Rayacharlu v. Venkatarainaniah^ 4 Mad. H. C. 60. 

(♦) 8hib Dayee v. Doorga Pershadf 4 N.-W. P, 63. 
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immovable; and that one having male descendants may 
so dispose of self-acquired property, if movable, subject 
perhaps to the restriction that he cannot wholly disinherit 
any one of such descendants’^ {Ic). Here it is not sug- 
gested that he had any such power over movables, when 
not self-acquired but ancestral. A case of exactly that 
nature was recently before the Privy Council on appeal from 
Madras. There it was attempted to set aside a will by 
which the testator left only about one-eleventh of his whole 
property to his only son, bequeathing the rest to his divided 
brother. The property was all movable (Zj. The lower 
Court found that the property was self-acquired, and there- 
fore held the will valid. On appeal the entire argument 
before the Judicial Committee was directed to overthrow, or 
support, this finding. It was never contended on behalf of 
the respondent in any of the Courts that the father would 
have had an absolute power of disposition over the property, 
as being movable, even if it was ancestral — though such 
an argument, if well founded, would have been a comj)lete 
answer to the contention of the appellant (?n). Of course 
this is only a negative inference. But considering the 
experience of the counsel wdio appeared for the respondent, 
it seems deserving of much weight. The point was raised 
in a somewhat similar case in Bombay, and decided. There 
a Hindu under the Mitakshara law' died possessed of a largo 
amount of ancestral movable property, and with two un- 
divided sons. By hiswdll ho bequeathed to one of his sons 
nearly the whole of the property. The Court, after review- 
ing the provisions of the Mitakshara and Mayukha, and the 
dicta in Marshall and 12 Moore I. A already quoted {ante, 
notes (c. 1c.) ), set aside the will. They held that it could 
not be valid either as a gift or a partition. They said, It 
would be impossible to hold a gift of the great bulk of the 


Cfc) Beer Periuh v. Maharajah Rajender^ (Hunsapore) 12 M. I. A. 38; 8, 0. 9 
Suth. (P C.; 15. 

(l) It is not 80 stated in the report, probably because no arffuraent was directed 
to the point, but the tact was so. It was all in Government paper, except two 
or three houses of trifling value. — J. D. M. 

(m) Pauliern Valloo v. Pauliem Sooryah^ 4 I. A. 109 ; S. C. I Mad. 252. 
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family property to one son, to the exclusion of the other, to 
be a gift prescribed by texts of law; for the texts which we 
next quote distinctly prohibit such an unequal distribu- 
tion^’ (n) . That is to say, the Court adopted the opinion of 
Sir Thomas Strange , that the fatlier Las a special power of 
dealing with ancestral movable property, but only for 
certain very special purposes, specified by the Mitakshara. 
Whenever the case arises again, the contention probably 
will be to bring the alienation within those purposes. 

§ 311. Except in this instance, and in regard to the 
liability for liis debts (§ 284), there is under Mitakshara 
law no distinction between a father and his sons. They are 
simply coparceners (o). So long as he is capable, the father 
is the head and manager of the family. He is entitled to 
the possession of the joint property. He directs the con- 
cerns of the family within itself, and represents it to the 
world [p). But as regards substantial proprietorship, ho 
has no greater interest in the joint property than any of his 
sons. If the property is ancestral, each by birth acquires 
an interest equal to his own. If it is acquired by joint 
labour or joint funds, then, from the very nature of the 
case, all stand on the same footing. And in the same 
manner his grandsons and great-grandsons severally take 
an interest on their respective births in the rights of their 
fathers who represent them, and therefore in unascertained 
shares of the entire property (§ 247). It is, therefore, an 
established rule that a father can make no disposition of 
the joint property which will prejudice his issue, unless he 
obtains their assent, if they are able to give it, or unless 
there is some established necessity, or moral, or religious. 


(n) Lakshman v. Rarnchandra, 1 Bora. 561, affd. 7 I. A. 181; practically 
overruling the previous decision in Ramchandra v. Mahadei\ 1 Bom. H. C. 
Appx. 76 (2nd ed.) acc. Chatturhhooj v. Dharamsi, 9 Bom. 438. See also per 
curianiy 10 Bora. p. 545 ; Baha v. Timma, 7 Mad. 357. 

(o) See per curiam, Surnj Bunsi v. 8heo Prashad, 6 I. A. p. 100 ; PalaniveU 
(Wa V. Mannaru, 2 Mad. H. C. 417 ; Rayacharlu v. Venkataramaniah, 4 Mad. 
H. 61; Shudanund v. Bonomalee, 6 Suth. 256; Lalti Kuar v. Oanga,7 

ip) Buldeo V. Sham Lai, 1 All. 77. 
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obligation to justify the transaction. Where his acts are 
questioned, he has not even the benefit of a presumption in 
his favour that they were necessary or justifiable [q). 
And it makes not the least difference whether the disposition 
is in favour of a stranger, or one of the family themselves. 
The test is, whether it is an infringement upon their vested 
rights (r) . For instance, where the father had given a lease 
of land to the family dewan as a reward for faithful services, 
during the minority, and therefore without the consent, of 
his sons, the lease was set aside (t*'*). On the same principle, 
it has been held that one of several coparceners has a right to 
lorbid the common property being dealt with in any way 
that alters its character; as, for instance, by building upon 
it (t) ; or that places any part of it in the exclusive posses- 
sion of one, so as to bar the joint rights of the others (u). 
Of course, it would be otherwise if such acts w'ere done in 
the ordinary course of management, as by building on 
building-land, or leasing out houses held as an investment. 

Life estates. § 312. In some cases property is vested in its holder 

only for life, or during good behaviour, as remnneration 
for services to be rendered from time to time to the Govern- 
ment, the village or the like. F'or instance, lands held on 
Ghaticali tenure in Bengal, or on Vataii tenure in Bombay, 
or by Ka mains in Madras. Here, from the nature of the 
tenure, the land is neither alienable by the holder, nor capa- 
ble of Vjeing seized in execution of a decree against him. 
If upon his death it pa.sses to his heir as successor, the 
latter takes it as succes.sor, and not as heir. Consequently, 


(q) Gurufinwnn v, Gnuapathia, 5 MhcI. 337 ; Subramaniya v. Sadasiva^ 8 
Mad. 7.S ; Chinnayn v. Verumal^ 13 Mad. 51. 

(r) Hhmn Sinyh v. Mt. Vmraotcf:^ 2 S. I) 75 (92) ; Afotee Lnll v. Mittvrjeet^ 
6 S. D 71 (82) ; Hajuram Teivari v. Lachman^ 8 Kutli. 15 ; Gamga l}ishet,har 
V. Pirihi, 2 All. C35. 

(a) Prutahnaroynn v. Court of 3 B, L. K. (A. C J.) 21 ; S. C. Sub 

nomine. Protap Naraiyi v. Court of Wards, 11 Suth. 343; Muttumaran v. 
Lakbhmi, Mad. Dec of 1800, 227. 

(t) Janheex Bulchooree, S. D. of l8bG, 761; Indurdeonarain v. Toolseena- 
rain, B. D. of 1857, 765 ; Guru Das v. Bijaya, 1 B. L. K. (A. C. J.) 108 ; 8. C. 
10 Suth. 171 ; Bheopersnd v. Leela^ 12 B. L. R. 188 ; S. C. 20 Suth. 160. 

(u) StalkaHt v. Qopal, 12 B. L. R. 197 ; 8. C. 20 Suth. 168. 
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it 18 not liable in his hands as assets for payment of the 
debts of the last holder (t?) . 

§ 818. Until very lately it was the settled usage of those 
provinces of India which administer Mitakshara law that the 
holder of an ancestral impartible estate could not alien or 
encumber it beyond his own life, so as to bind his coparceners, 
except for purposes beneficial to the family and not merely to 
himself. It is very possible that a usage to this effect may 
have sprung up quite independently of the Mitakshara or 
any other law. The leading examples of estates of this 
class were in the nature of Royalties, whose owners did 
pretty much what they pleased under Native rule. A grant 
by one of these feudal sovereigns to a subject, not too 
powerful to be affronted with impunity, would naturally be 
set aside by his successor ; not on any refined considerations 
of law, but simply because the power to grant could not rank 
higher than the power to revoke. When these estates came 
under the control of British tribunals, the exercise of such a 
right had to be placed upon a legal basis. The decisions of 
the Madras Sudr Court, in the early part of the century, 
while uniformly maintaining the substantive doctrine, varied 
from time to time in the grounds upon which it was sup- 
ported. Ultimately, in the case of Hindus, it was rested 
upon the general principles by which the Mitakshara law 
restrains the head of a family in his dealings with the joint 
property. Where the impartible estate was ancestral it 
became the property, not only of each successive holder, 
but of him and of those who in respect of partible property 
would be his coparceners. It was true that they could not 
claim a share of either the corpus or the annual income, 
but it was contended that they had a vested interest in the 


(v) ffiltnoni Singh v. Bakranath, 9 I. A. 104; Jagjivandas v. Imdad, 6 Bom. 
Ill ; Anundo Rat v. Kali Prasad, 10 Cal. 677 ; Muppidi Papaya v. Bamaya, 
7 Mad. 85. Bee aa to the rettiit of au aboHdon of the servieee. Radhabai v. 
Anantrav, 9 Bom. 198 ; Appaji Bapuji v. Keshan Shumrav, 15 Bom. 18. Akba- 
raffpore Ghatwali. whieh ta held nuder a Zemindar and not nndor the Govern- 
menti ia alieotible alxKiliitely, and not merely for the life of tlie GHwfcwal, Tsknit 
Kali TT. Anund Roy, 15 I. A. 18 ; 8. 0. 15 Oal. 471. 
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Bucoession whioli tKe holder for the time being could not 
defeat at his pleasure. It was held that these conflicting 
rights could be reconciled by allowing each holder to 
alienate for his own life, but not longer, unless for purposes 
of family necessity. In support of this view it was pointed 
out that the Privy Council had frequently treated an ances- 
tral impartible estate as joint property when questions of 
succession arose, and that it might with equal propriety be 
treated as such for purposes of alienation (ii?) . A doctrine 
which was in this way removed from the basis of usage, and 
rested upon certain definite propositions of law, naturally 
became open to attack. The first assault upon it was 
^ delivered by Cauchy C. J., in a case before the High Court 
of Bengal. There, an impartible estate, which descended 
by the law of primogeniture, was held during the mutiny 
by a rebel. He was sentenced to death, and his estate 
confiscated under Act XXV of 1857. (Native Army, For- 
feiture for Mutiny). The family was governed by Mitak- 
shara law. The son of the rebel claimed the estate, on the 
ground that by birth a joint interest in the estate vested in 
him, and that the confiscation could only apply to the life 
interest of his father. This contention was overruled. 
The Chief Justice said, The question appears to be reduced 
to this : Is the law of Mitakshara, by which each son has 
by birth a property in the paternal or ancestral estate (ch. 

T’ consistent with the custom that the estate is 
petty denied. impartible, and descends to the eldest son ? The property 

by birth gives to each son a right to compel the father to 
divide the estate, which is inconsistent with the estate 
being impartible. On the father^s death the whole estate 
goes to the eldest son, and the property by birth in the 
others has no effect. Property by birth in such an estate 
is a right which can never be enjoyed by the younger sons. 


1 {bought it neoessary to sot out agaiti the eeriee of d Aniai/tna in 

the ^nis Premdenoy whioh e.t«bl»bed the pmotioe .bo»fwfw?L“to TW 
inU /onnd in fi| «12 and 818 of the 4th ed, of thi. work SM^Tto th. 

•“‘••equenil, held to have ^ 
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It is not only not necessary to secure the estate to the eldest 
son, but if it had effect in respect to the younger sons, it 
would prevent it. This part of the Mitakshara law cannot 
be reconciled with the custom, and we think we should hold 
it is not applicable to this estate.^^ The plaintiff^s case, 
in truth, is that only the eldest son becomes a co-owner 
with his father, which is not the law of the Mitakshara. 

Either all the sons must become so, or none of them do, and 
the right of the eldest is only to inherit on his father^s 
death^^ (oj). 

§ 314. The same question arose again in the case of the Effects of grants 
Patkoom Raj in Chota Nagpore (t/), where upon the death of 
one Rajah his successor claimed the right to set aside grants 
which had been made by the deceased for the maintenance 
of the junior members. No question of Mitakshara law 
arose, and it appears to have been assumed that the case 
was governed by Bengal law, so far as that law was appli- 
cable to the case. The argument appears to have been that 
the very nature of the grant which created a raj of this 
description, only gave each successive owner of the grant 
restricted rights.^^ No evidence was adduced of any 
special terms annexed to the original grant, and it appeared 
that similar alienations had been customary in the family. 

The Court rejected the suits, saying, ^^The estate is an 
impartible one, but the effect of impartibility does not seem 
to interfere with the ordinary law as to rights beyond this, 
that it makes the estate pass to the eldest son. His right 
to alienate under the ordinary law can only be restrained 
by some family custom, which has the effect of over- 
riding and controlling the general law.” This of course 
would be so under Bengal law. This decision was 
affirmed on appeal. The Judicial Committee referred to 
a former decision of their own in the case of the Pacheet 


(») ThaJfoor Kapilnauthv. The Government, 18 B. L. R. 445, 458, 460 1 S« C. 
88 Both. l7. Court in faor- found that the auit was barred by limitation. 

(y) Uddoy Adittya Deb v. Jadublalf 6 Cal. U8. Bee aa to the law whioh 
governed the family, p. 116. 
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Baj» as showing that the mere impartibility of an estate 
did not render it inalienable^ but that inalienability de^ 
pended upon family custom which would require to be 
prored («). Here again the case was under Bengal law. 
In a later case a dispute arose between several members 
of a Mitakshara pi*iestly f amily^ to whom a grant had been 
made by the Rajah of Chota Nagpore of a nature known as 
putro putrodii, which was said to be an hereditary grants 
in which all the members of a Mitakshara family would 
share^ and which would descend from father to son like any 
other ancestral property. One of the members asserted 
that a succeeding Rajah had revoked the joint grant, and 
conferred the whole property upon himself. The High 
Court held that such a revocation was unlawful . Garth, C. J. 
said The fact that the Raj is impartible does not prevent 
the Maharajah for the time being from making grants of the 
land in perpetuity^^ (a). Here again it does not appear that 
the Raj of Chota Nagpore was governed by any law but that 
of Bengal. From the remarks of Mr. Justice Hitter in the 
previous case [b) that is the law which seems to govern 
the district in question. 

§ 815. In 1888, however, a decision was given by the 
Privy Council in a case governed by the Mitakshara law, 
which struck at the root of all the previous rulings (c). The 
Rajah of Maholi in the North-Western Provinces had ali- 
enated seventeen of the most valuable villages of his estate 
in perpetuity in favour of his junior wife. His son sued for 
a declaratioB that the Rajah had according to Hindu law 
no right under any circumstances except to enjoy posses* 
fAcan of the estate during his lifetime, and had no power to 
alien any part of it. This claim of course was stated too 
widely to be correct, but the proposition really contended 


(t> Vdiiya Deb v. Jaduh Lal^ SI. A. 248, citing Anund Lai v. Maharajah 
Dheraj Qwroodt & M. I. A. 32. 

(d> JSaram Shootia v. Lohanath^ 7 Cal. 461. 

(b) 5Ciil.p. 116. 

{e) Rani Sartaj Kuari v. Rani Deorajt 15 I, A. 61. 
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for was rightly laid down by the Court as follows : In 

other words the plaintiff claims that^ except in so far as 
from the nature of the estate they are inapplicable, his case 
must be determined according to the principles of the Hindu 
law, which govern joint families and their property.” After 
examining the previous decisions of the Judicial Committee, 
the Court said ; If we have correctly held that the Maholi 
Raj estate is joint family property, then, save for urgent or 
necessary expenses of the family, no one member, even 
though he stands in the position of father, or manager, can 
alienate it, or any part of it, without the consent of all. Such 
at least is the view of the Hindu law that has been always re- 
cognised by this Court in a long, and as far as we know, un- 
broken series of decisions from which we should hesitate to 
depart. On appeal the attention of the Judicial Committee 
was not called to the Madras decisions, which of course 
added nothing to the argument relied on by the Allahabad 
High Court, and were only important as showing the wide 
extent and persistency of a course of decisions, now held to 
be erroneous. Their Lordships said, The property in the 
paternal or ancestral estate acquired by birth under the 
Mitakshara law is, in their Lordships’ opinion, so connected 
with the right to a partition, that it does not exist where 
there is no right to it. In the Hansapore case [d) there was a 
right to have babaana allowances as there is in this case, but 
that was not thought to create a community of interest which 
would be a restraint upon alienation. By the custom or 
usage the eldest son succeeds to the whole estate on the 
death of the father, as he would if the property were held 
is severalty. It is difiicult to reconcile this mode of succes- 
sion with the rights of a Joint Family, and to hold that there 
is a joint ownership which is a restraint upon alienation. 
It is not so difficult where the holder of the estate has no 
son, and it is necessary to decide who is to succeed.” " If, 
as their Lordships are of opinion, the eldest son, where the 

{d\ 12 M. 1. A. 1. There the Raj was themself •aoqtdred properfcv of tbeaRe* 
por (p. 84) and therefore, even nnaer Mitakshara 1bw» was absointely at his 
dispoHtl. 
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Mitakshara law prevails^ and there is the custom of primo- 
geniture, does not become a co-sharer with his father in the 
estate, the inalienability of the estate depends upon custom, 
which must be proved, or, it may be in some cases, upon 
the nature of the tenure.^^ The absence of evidence of 
an alienation without any evidence of facts which would 
make it probable that an alienation would have been made, 
cannot be accepted as proof of a custom of inalienability.” 

This decision was, of course, followed, though reluctantly, 
by the Madras High Court. The son of the Shivagunga 
Zemindar sued to set aside a mining lease for 20 years 
granted by his late father. The High Court found that the 
transaction was not one which the manager of a Joint Hindu 
Family, acting with ordinary care and prudence, in the exer- 
cise of his qualified power of dealing with family property 
should conclude.” They said in reference to the recent 
decisions of the Privy Council : These decisions are in 

direct conflict with the principle upon which the whole 
series of decisions in this Presidency as to the right of a 
zemindar to alienate depends. It has been invariably held 
that acts and aUenations by the holder of an impartible 
Zemindary made to enure beyond his lifetime will, if other- 
wise than bona fide, and if prejudicial to the family, be set 
aside.” Yielding, however, to the authority of the Judicial 
Committee, they directed an issue to enquire whether any 
family custom to restrain alienation could be made out* 
Of course none such could be established, and the plaintiff’s 
suit was dismissed (e) . 

§ 316. Dispositions of property by a father can, of course, 
only be objected to by those who have a joint interest with 
him in the property, either by joint acquisition, or by birtk. 
Where the objection is based on the latter ground, it is neces- 
sary to show that such an interest vested in the objector at 
his birth, or by his birth. Therefore, a son cannot object to 


(0) Bwe^ford ▼, Bama 18 Mad. 
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alienations validly made by his father before he was bom ot 
begotten^ because he could only by birth obtain an interest 
in property which was then existing in his ancestor. Hence, 
if at the time of the alienation there had been no one in 
existence whose assent was necessary, or if those who were 
ttien in existence had consented, he could not afterwards 
object on the ground that there was no necessity for the 
transaction (/) . On the other hand, if the alienation was 
made by a father without necessity, and without the consent 
of sons then living, it would not only be invalid against 
them, but also against any son bom before they had ratified 
the transaction ; and no consent given by them after his 
birth would render it binding upon him (ff ) . In one case 
the pandits advised the Madras Sudr Court that the rule 
as to the rights of sons extended so far, that a man had 
not the power to dispose of all his property so long as he 
was able to beget children, but that he might alienate a 
small portion of the same, if by so doing he did not deprive 
his issue then born, or that might be born to him, of the 
means of support^^ (h ) . This futwah evidently rested on a 
text of Vyasa cited in the Mitakshara (I i. § 27) : " They 
who are born, and they who are yet unbegotten, and they 
who are still in the womb, require the means of support. 
No gift or sale should therefore be made/^ But this text, 
so far as it applies to sons yet unbegotten, was treated by 
the Madras High Court as merely a moral precept, and 
they held that the rights of an unborn son only extended 
to the case of one who was in the womb at the time of the 
transaction complained of (i) . Whether a son could defeat 
an alienation for value made when he was in gremio matris, 


(/) Jado Y. Mt. RaneBt 6 N.-W.P. 118; Rf^a Ram Tewary y. Lu€hmun,S 
Bath. 16) 81 ; Oirdharee hall ▼. Kantoo Loll, 1 1. A. 821 ; S. C. 15 fi. L. R. 
187 ; 8. G. 22 Sutb. 56. A mere right to briog a suit, or to make a repreeenta* 
tion to Government for the enlargement of a grant, on the ground of frand. is 
not tuob a right at veflts in a son by birth Chaudhri ujngar v. Chaudhri 
Pitam. 8 1. A. 190 ; 8. G. sub nomine^ Ujagar v. Pitam, 4 All. 120. 

(g) Hurodoot V. Beer Narain, li Suth. 480. 

(a) Soohhaputten v. Jungameeghf Mad. Deo. of 1851, 8. 

(t) Tekeyamian v. Agniewaridn, 4 Mad. H. 0. 807. See Pariehat v. Zalim, 
4 1. A. 159, where the r. C. declined to pronounce upon the point. 
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M be could A gift or devise, was a point which the saiiio 
Court left undeoided (k), 

§ 317. An adopted son stands in exactly the same position 
as a natural-bom son, and has the same right to object to 
his father^s alienations. In two cases pandits have relied* 
on the above text of Vyasa, as enabling a son who had been 
adopted under an authority from the father to set aside 
alienations made by the father himself, before the adoption 
but after the authority ; the ground being, that the posses- 
sion of an authority to adopt by the widow was equivalent 
to a pregnancy (Z). But this principle must now be taken 
as being overruled (m), and there can be no doubt that the 
interest of an adopted son arise for the first time on his 
adoption, and that he cannot after his adoption set aside 
any transaction which was valid when it took place, at all 
events as against his adopting father (n) . 

§ 318. A father who is separated from his sons can, of 
course, dispose at pleasure, not only of his share, but of all 
property acquired after partition ; since as to the former 
the sons have relinquished the rights they obtained by birth, 
and as to the latter they never had any such rights (o), 
Prima facie one would imagine the same rule must apply as 
to self-acquisition, and on the same grounds. Self -acquisi- 
tion ex vi termini does not belong to the co-heirs (p), and 
in one passage Vijnanesvara expressly states that the son 
must acquiesce in the father’s disposal of his own self- 
acquired property” (g) . In an earlier passage, however, he 
states that the father is subject to the control of his sons 


(k) Minnkahi v, Virappa, 8 Mnd. 

(l) Bam Kiahen w, Mt 8tri 8 S. D. 887 (489, 495) ; Bagalutehmaa v, 

Gopao, 6 M. I. A. 820, and par curiam, Durma w. Coomara, Had« Dae. of 
1852, 117. 

(m) ante, 5 181, 182. 

(n) Sudanund v. Sccrjoomcnea, 11 Bath. 488 1 Bamhhat v. Lakahman, § 
Boin. 680. 

(o) Narada, xiii. $48; Vivada Chintemaai, 814 ; Hkakabara, 1.1,$ 80} 
Juvap V. Jdkif Mud. Deo. of 1862, 1. See at to the early law, mate, | 2ia 

(fi) MitakahiU'a, i. 4, $ 1, 2. 

( 9 ) Mitakihaca, I 8, 6 10. 
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and the rest, in regard to the immovable estate, whether Self-aoqtxired 
acquired by himself, or inherited from his father or other 
predecessor,^^ citing as an authority the text of Vyasa above 
quoted (r). Hence, a conflict of decision has arisen as to 
whether self-acquired immovables are absolutely at the 
father^s disposal, or not. In Madras it has been held that 
they are not, and in this opinion Mr. Colebrooke and Sir 
Thomas Strange concur (s). There is also a decision of the 
High Court of the North-West Provinces to the same 
effect (/), and the Judicial Committee, when stating the 
power of disposition possessed by a Hindu under Mitak- 
shara law, say that 'Mf without descendants he may dispose 
by will of his separate and self-acquired property, whether 
movable or immovable ; and that one having male descend- 
ants may so dispose of self-acquired property, if movable, 
subject perhaps to the restriction that he cannot wholly 
disinherit any one of such relations” (u ) . On the other hand, 

Mr. W. MacNaghten says, in speaking of a father’s powers, 

‘^with respect to real property acquired or recovered by 
the occupant, he is at liberty to make any alienation or 
distribution which he may think fit, subject only to spiritual 
responsibility” (r). And this was expressly determined to 
be the law by the High Court of Bengal on a full examin- 
ation of all the native texts. They said that the apparent 
conflict between the passages of the Mitakshara is recon- 
ciled, if the right of the sons in the self-acquired property 
of the father is treated as an imperfect right incapable of 
being enforced” (ir). The Vivada Chintamani, which is 


(r) Mitaksbara, i. 1, § 27. See the earlier law discussed ante^ § 233, 234. 

(«) 1 Stra. H. L. 26i ; 2 Stra. H. L. 436—441, 450 ; Muttumaran v. Lakshmi^ 
Mad. Deo. of 1860, 227 ; Komala v. Gangadhera^ Mnd. Dec. of 1862, 41. See 
Meenafehee v. Chetumbra, Mad. Dec. of 1868, 61 ; per curiatn, Tara Chand v. 
Reeh Ram, 8 Mad. H. C. 55. 

(f) Madhiisookh v. Budree, 1 N.-W, P. 158. 

(n) Beer Fertah v. Maharajah Rajendar, 12 M. I. A. 38 ; S. O. 9 Suth. (P. C.) 
15. 

(v) 1 W. MacN. 2, cited with approval iu the P.C., but as to a different point ; 
Oopeekrist v. Qungapersaud, 6 M. I. A. 77- See too Rungama v. Atcnama, 
4 M. 1. A. 1, 108; S. 0. 7 Suth. (P. 0.) 57. 

{iv) Muddun Qopal v. Ram Buksh, 6 Suth. 71 ; Ojoodhya v. Ramsarun, 
ib. 77 ; Rajaram Tetrnry v. Luchmun, 8 Suth. 15 ; Sudanunav. Soorjo Monee, 
11 Spth. 486. 
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the ruling authority in the Mithila, but which is really little 
more than a compendium of the Mitakshara, states without 
any exception that a father may dispose of his self-acquired 
property at his pleasure, and this has been affirmed to be 
the law of that district by the Privy Council (a?). The same 
rule has been laid down by the High Courts of Bombay, 
Allahabad and Madras {y), and M. Gibelin states that the 
understanding in Pondicherry is to the same effect {z). 
And similarly a man is at perfect liberty to dispose of 
property which he has inherited collaterally, or in such a 
mode that his descendants do not by birth acquire an in- 
terest in it (a) . And whatever be the nature of the property, 
or the mode in which it has been acquired, a man without 
issue may dispose of it at his pleasure, as against his wife, 
or daughters, or his remote descendants, or his collateral 
relations [h ) . Of course, as regards collaterals it is assumed 
that it has not been acquired by him in such a way as to 
make them coparceners with him in respect of it (r) . 

§ 319. Any want of capacity on the part of the father to 
alienate the family property, may be supplied by the con- 
sent of the coparcencws. Such consent may either be ex- 
press, or implied from their conduct at or after the time of 
the transaction (d). Where the property is invested in 
trade, or in any other mercantile business, the manager of 
the property will be assumed to possess the authority usually 
exercised by persons carrying on such business (c). And, 


(x) Vivada Chiiitamani, 76, 229, but see p. 309 ; BiftheM Perkash v. Bawa, 
(P. O.) 12 B. L. R. 430 ; S. G 20 Hath. 137 ; affirming the decision of the lower 
Court, 10 Sutb. 2b7, from which it appears that the property in dispute was 
imrnovflble. See too Nana Narain v. Huree Punth^ 9 M. f. A. 96, 121. 

(y) Qangabai V . Vamanaji, 2 Bom. H C 318; Sital v. MadhOy 1 All. 894; 
Suhbayyn v. Surayya, 10 Mad. 251. 

(z) i Gib. 14. 

(a) See ante, § 251. Jugmohundas v. M unguUlajty 10 Bom. 528. 

(b) Mulraz v. Chalekany, 2 M. I. A. 54; Naqalutchwee v. Qopeey 6 M. I. A. 
309 ; Narottam v. Nai'mndaff, 3 Bom. H. C. (A C. J.) 6; Ajooahia v. Kaskee. 
4 N.-W.P. 31. These were all cases of wills, which of course are less favoured 
than alienations inter vivos. 

(c) Tayumana v. Perumal, 1 Mad. H. C. 51. 

(d) Arumuga v. Hamasami, Mad. Dec. of 1860, 258; Vittal v. .4nnn<a, Mad. 
Dec. of 1861, 37 ; Virasamd v. Varada, ib. 146 ; Miller v. Rungannth, 12 Cal. 889, 

(e) Bemola Mohun, 5 Cal. 792 ; Bamalhhai v. Someshvar^ 5 Bom. 38 ; In 
re Haroon Mahomedy 14 Bom. 189, p. 194. 
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of course, ratification will supply the want of an original 
consent ; such a ratification will be inferred where a son, 
with full knowledge of all the facts, takes possession of, and 
retains that which has been purchased with the proceeds of 
the property disposed of (/) . Whether the consent of all the 
coparceners is necessary will depend upon the question, 
which will be discussed hereafter, as to the power of one of 
several to dispose of his share (§ 327). If it is the law that 
he can do so, then, of course, the consent of some would bind 
their own shares, though not the shares of the dissenting 
members. If the contrary is the law, then the consent of all 
would be required to give any validity to the transaction. 

Where a grandfather alienates with the consent of his son, 
that consent binds an after-born grandson. But where the 
grandson is already in existence, and has taken a vested 
interest, his father^s consent would not of itself bind him (g ) . 

§ 320. Circumstances of necessity will also justify a father. Necessity, 
as head of the family, in disposing of any part of the family 
property. In the Mitakshara the explanation which follows 
the text of Vyasa — Even a single individual may conclude 
a donation, mortgage, or sale of immovable property, during 
a season of distress, for the sake of the family, and especially 
for pious purposes^^ — seems to limit this authority to cases 
where the other coparceners are miners and incapable of 
giving their consent (/i) . And it has been held in Bengal that 
the consent of those who are of age cannot be dispensed 
with, even where the transaction is for the benefit of the 
family (i) . The contrary, however, was held in other cases, 
and seems to have been Mr. Colebrooke^s opinion (fe) . The 
whole current of authorities appears to support the view that 

(/) Qangahai v. Vamanaji^ 2 Bom, H. C. 318; per curiam^ Modhoo Dyal v. 

Kolhur, B'. L. K. Sup. Vol. 1020 ; S. C. 9 Suth. 511. 

(g) Buraik v. Qreedhuree^ 9 Snth. 337i 'where the second proposition seems to 
follow from the statement that the grandson, if alive at the alienation, would 
have hnd a cause of action, notwithstanding his father’s consent. 

(h) Mitakshara, i. 1 ; § 28, 29. 

(t) Muthofyra v. Bootun, 13 Suth. 30, acc. 1 Btra. H. L. 20 ; anfe, 286. 

\h) Jugqurnath v. Doobo^ 14 Suth. 80 ; 2 Stiu. H. L. 340, 348 ; Bishamhhw 
V. iSwdasheeby 1 Suth. 06, par Mwttuaamy Iyer, J., Ponnapva v. Pappuvay* 
yangar, 4 Mad. p. 18. 
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the manager of the family property has an implied authority 
to do whatever is best for all concerned, and that no in- 
dividual can defeat this power merely by withholding his 
consent. The powers of the manager of a Hindu estate 
were very fully considered by the Privy Council in a case 
which is always referred to as settling the law on the sub- 
ject (1 ) . That was the case of a mother managing as guardian 
for an infant heir. Of course, a father, and head of the 
family, might have greater powers, but could not have less, 
and it has been repeatedly held that the principles laid down 
in that judgment apply equally to fathers, or other joint 
owners, when managing property governed by the Mitak- 
shara law (m) . Their Lordships said (p. 423) : The power 
of the manager for an infant heir to charge an estate not 
his own, is, under the Hindu law, a limited and qualified 
power. It can only be exercised rightly in case of need, 
or for the benefit of the estate. But where, in the particu- 
lar instance, the charge is one that a prudent owner would 
make, in order to benefit the estate, the bona fidv lender is 
not affected by the precedent mismanagement of the estate. 
The actual pressure on the estate, the danger to be averted, 
or the benefit to be conferred upon it, in the particular 
instance, is the thing to be regarded {n). But, of course, 
if that danger arises, or has arisen, from any misconduct 
to which the lender is or has been a party, he cannot take 
advantage of his own wrong, to support a charge in his 
own favour against the heir, grounded on a necessity which 
his wrong has helped to cause, therefore the lender in this 


(i) Hnnoomanpersaud v. 3It. Babooee, 6 M. 1. A. 3113 ; S. C. 18 Suth. 81 ; 
note. The same rules apply to the case of one who is de facto though not de 
Jure manager, ibid. 413. bee as to the position of one who deals with the holder 
of dll impartible estate ante, § 314. 

(in) JJeotaree v. JJamoodhur, ti. D. of 1859, 1643 ; I'andavaraya v. Valli, I 
Mad. H. G. 898 ; Boorendra v. Nundun, lU Sath. 196 ; Karneewar v. Run Baha* 
door, 8 J. A 8, ante, §297; iJ hotir am A arayandas, ii Bom. As to 
alienations by manager for idol, see post, § 397 ; by female heirs, post, § 686. 
The manager for a lunatic has the same power. Qoureenath v* CoUeUor cf 
Monghyr, 7 Suth. 5. 

in) Bee Deotaree v. Damoodhvr, ubi eup. A mere manager cannot revive or 
pay time barred debts, and a /orttort could not pledge or sell the estate on their 
aeeonnt. Chuttuiya v. Ourunaiham, 5 Mad. 169. But it is said that a widow 
lhay do so as regaw debts of her hnsband, post, § 687. 
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casoi unless he is shown to have acted maid fide, will not 
be affected^ though it be shewn that, with better manage- 
ment, the estate might have been kept free from debt. 

Their Lordships think that the lender is bound to enquire 
into the necessities for the loan, and to satisfy himself as 
well as he can, with reference to the parties with whom he 
is dealing, that the manager is acting in the particular 
instance for the benefit of the estate (o). But they think 
that if he does so enquire, and acts honestly, the real exist- 
ence of an alleged sufficient and reasonably credited neces- 
sity is not a condition precedent to the validity of his 
charge (p), and they do not think that under such circum- 
stance he is bound to see to the application of the money (^) . 

It is obvious that money to be secured on any estate is 
likely to be obtained upon easier terms than a loan which 
rest on mere personal security, and that, therefore, the mere 
creation of a charge securing a proper debt, cannot be viewed 
as improvident management ; the purposes for which a loan 
is wanted are often future, as respects the actual application, 
and a lender can rarely have, unless he enters on the 
management, the means of controlling and directing the 
actual application. Their Lordships do not think that a 
bond fide creditor should suffer when he has acted honestly 
and with due caution, but is himself deceived.'^ 

§ 321. The case before the Privy Council was one of Necessity josti- 
mortgage and not of sale. But it is evident that the same 
principles would apply ii^ either case. A prudent manager 
should, of course, where it is possible, pay off a debt from 


(o) QeeNowrutton v. Baboo Qouree^ 6 Satb. 193 j Pertah Bahadur v. Chitpal 
Singhf 19 1. A. 33 ; Lala Amarnath v, Achan Knar, 19 I. A. He is not bonnd 
to inquire into tbe causes which produced the necessity. Mohabeer v. Joahha^ 
16Snth. 221 ; S U. S B. L. R. 88; Sheoraj v, Nukchedee, 14 Suth. 73. A 
stranger purchasing from a gu irdiau who sells or mortgages under the authority 
ot the Court, giren under Act XL of 1358, § 18, (BengMl— Minors) is protected 
unless he himself has been guilty of actual fraud. Sikher Chund v. JUulputty^ 
5 Cal. 363. Aud see Act V of 188J, § 90, (Frobate and Administration) as to 
tbe powers of alienation of an executor by leave of the Court. 

(p) See Soorandro v. Nttndun, 21 Suth. 196; Ratnam v. Govindarajulu^ 
3 Mad. 839. 

(Q) See Sundarayan v. Sitaramayatit Mad. Deo. of 1861, 1, where the head 
of the family misappropriated the money which he had raised* 
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savings rather than by a sale of part of the estate (r), and 
it might be more prudent to raise money by mortgage than 
by sale. On the other hand^ where the mortgage was at 
high interest, it might be more prudent to sell than to 
renew {s ) . In every case the question is one of fact, whether 
the transaction was one which a prudent owner, acting for 
his own benefit, would enter into. A sale of part of the 
property in order to raise mbney to pay off debts which 
bound the family, or to discharge the claims of Government 
upon the land, or to maintain the family, or to perform the 
necessary funeral or marriage or family ceremonies, would 
be proper if it was prudent or necessary (t). And where 
there are binding debts, which cannot otherwise be met, a 
sale will be justifiable to pay them off, even though there 
was no actual pressure at the time in the shape of suits by 
the creditors («) . For the manager is not bound, and indeed 
ought not, to put the estate to the expense of actions. A 
fortiori, of course, such dealings will be justified where there 
are decrees in existence, whether, ex parte or otherwise, 
which could at any moment be enforced against the pro- 
perty (v) . And the same circumstances which would justify 
the sale of part, might justify the sale of the whole property, 

though, of course, a very strong case would have to be 
made out. 


Ancestral debts. § 322. It must be owned that the principle of the Mitak- 

shara that sons have a right to control their father in the 
alienation of the family property, is almost nullified by the 
other principle that they are bound after his death to pay 
his debts, even though contracted without necessity ; and 


(r) Bukshun v. Doolhin, 8 B. L. H. ( A.O.J.) 428 ; 8. C. 12 8 uth. 837. 

( 8 ) Muthoora v.Bootun, 13 Suth. 30. Whether there is a neceesity for borrow, 
ing at an unu*i^lly high rate of interest is itself a matter to which the lender 
Bhonld apply fais mmd, and the Conrt may reduce the interest whilb affirming 
^ ii^ronath Rou v. Rundhir Singh^ 18 I. A. 1 j 8 . C. 18 Cal. 811. 

/-I fhswamohur V. Sudaaheehf I 8 nth. 96; Sacaram v. Luigumabai. Perry, 

2' iS* * 6 Mad. H. C. .371 ; Babnji v. Krisknaji. i 

Bom. 066 . bee Kullar v. Uodho Dhyal, 6 Wyro. 28, where it ie said the train- 
acuon mn^ be nec eswr y, and not merely sdvantaffeous. 

(li) Kaihav v. Roop Singh, 8 N.-W. P. 4. 

M J-UnadMur V. tit. Oooibw, U Suth. 446} ahtoroj t. Nnkchtiyy, UBntb. 

# 
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by the logical extension of that principle, recently laid 
down by the Privy Council, that the father is entitled to 
sell the family property in order to pay off his own debts, 
which were not contracted for the benefit of the family, 
but which the sons would be under a moral obligation to 
discharge (it;). The mode of reconciling what is now, 
undoubtedly, a conflict of principles, may perhaps be 
sought by tracing back the law to a time when no such 
conflict existed. While the family continued in what I have 
called (§ 206) its Patriarchal State, the head of the family 
was not merely the manager of a partnership ; he was the 
autocratic ruler of the family and of its possessions. Its 
property was his property. His debts were its debts. 
Probably it would seldom happen in a primitive state of 
society that any debts would be incurred which would 
require a sale of the property, but such a sale, if necessary, 
would be within the functions of the head of the house. 
If he died leaving debts unpaid, they w^ould be discharged 
by the survivors, without any enquiry whether they had 
been contracted for the joint benefit, or for the special 
purposes, of the original debtor. The notion of a religious 
as well as a civil obligation to pay debts e\’idences the 
introduction of Brahinanical theories into a law which was 
previously founded upon merely natural justice. The 
kindred theory that the soul of a deceased debtor could not 
find repose till his debts were discharged probably grew up 
still later. The religious theory of obligation could well 
co-exist with the civil theory, as affording an additional 
sanction for a liability which was already recognised. The 
antiquity of the texts which state this religious theory shows 
that it had sprung up before the family bonds were relaxed, 
by allo\ving the sons to possess a co-ordinate interest in the 
property, and a right to restrain their father in his dealings 
with it. But even after this later development, natural 
equity and convenience would continue to attach a specially 


Right of father 
to sell to iatisfg 
his owu debte. 


( 10 ) QirdharM Loll v. Kantoo Lall^ 1 1. A. 321 ; S. C. 14 B. L. R. 167 • S, C • 
22 Bath. 5Q ; ante, § 265. 
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binding character to debts which were contracted by the 
official head and representative of the family, while the 
religious obligation would assume greater prominence in 
proportion as the secular obligation was weakened. The^ 
tendency would be to reconcile a conflict of rights, which 
was becoming important, by allowing the sons to restrain 
their father in his dealings with the property before they 
matured into transactions which conferred rights upon 
others. Where such rights had been created, it might 
fairly be held, if a struggle ensued between the interest of 
a son in the paternal property and the interest of a creditor 
or a purchaser claiming by virtue of the father^s acts, that 
the latter interest should prevail, as being the older, and 
enforced by a double sanction. Where the rival interest 
was that of a collateral coparcener, who was under no 
religious obligation to discharge the liabilities of the debtor, 
a contrary decision would result (^r) . 

Pious gifts. Another ground upon which alienations are valid, though 

made without necessity, is in the case of pious gifts. These, 
no doubt, were looked upon by the Brahmans as being of 
general benefit to the family from the store of religious 
merit which they procured. The subject will be treated 
fully in the chapter on religious endowments (§ 393). 

Burtben of § 323. Those who deal with a person who has only a 

sitj^* neces- interest in property, and who professes to dispose 

of a larger interest, are primd facie bound to make out the 
facts which authorise such a disposition. But the nature 
and extent of the proof which they must offer will vary 
according to the facts of the case. In Hunoomanpersaud^ 8 
case, it was contended that the burthen was discharged by 
showing an advance to the manager, and the factum of a 
Proof of neoee. deed by him, and in support of this a dictum of the Agra 
•ity varies. Sudder Court was quoted. Upon this the Judicial Com- 
mittee remarked, It might be a very correct course to 

* 

(») See per Muthusawmv Iyer, J., Ponnappa v. Cappuvayyangar^ 4 Mad. 
p. 88, and|>er Turner ^ C, J., ibid. pp. 41 et fteg. 
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adopt with reference to suits of that particular character, 
which was one where the sons of a living father were, with 
his suspected collusion, attempting, in a suit against a 
creditor, to get rid of the charge on an ancestral estate 
created by the father, on the ground of the alleged mis- 
conduct of the father in extravagant waste of the estate. 
Now, it is to be observed, that a lender of money may rea- 
sonably be expected to prove the circumstances connected 
with his own particular loan, but cannot reasonably be 
expected to know, or come prepared with proof of, the 
antecedent economy and good conduct of the owner of an 
ancestral estate, whilst the antecedents of their father^ s 
career would be more likely to be in the knowledge of the’ 
sons, members of the same family, than of a stranger; 
consequently this dictum may perhaps be supported on the 
general principle that the allegation and proof of facts, 
presumably in his better knowledge, is to be looked for 
from the party who possesses that better knowledge, as 
well as on the obvious ground in such suits of the danger 
of collusion between father and sons in fraud of the creditor 
of the former. Their lordships think that the question 
on whom does the onus of proof lie in such suits as the 
present is one not capable of a general and inflexible answer. 
The presumption proper to be made will vary with circum- 
stances, and must be regulated by and dependent on them. 
Thus, where the mortgagee himself, with whom the trans- 
action took place, is setting up a charge in his favour made 
by one whose title to alienate he necessarily knew to be 
limited and qualified, he may be reasonably expected to 
allege and prove facts presumably better known to him 
than to the infant heir, namely, those facts which embody 
the representations made to him of the alleged needs of 
the estate, and the motives influencing his immediate loan. 
It is to be observed that the representations by the mana- 
ger accompanying the loan as part of the res gestse, and as 
the contemporaneous declarations of an ^gent, though not 
actually selected by the principal, have been held to be 

49 
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evidence against the heir ; and as their Lordships are in- 
formed that such primd facie proof has been generally 
required in the Supreme Court of Calcutta, between the 
lender and the heir, where the lender is enforcing his 
security against the heir, they think it reasonable and right 
that it should be required. It is obvious, however, that, it 
might be unreasonable to require such proof from one not 
an original party, after a lapse of time and enjoyment, and 
apparent acquiescence ; consequently, if, as is the case here 
as to part of the charge, it be created by substitution of a 
new security for an older one, where the consideration for 
the older one was an old precedent debt of an ancestor not 
previously questioned, a presumption of the kind contended 
for by the appellant would be reasonable ” {y)» It appears 
to have been the intention of the Legislature to summarise 
the above rulings in § 38 of the Transfer of Property Act 
IV of 1882. Where any person, authorised only under 
circumstances in their nature variable to dispose of im- 
moveable property, transfers such property for consider- 
ation, alleging the existence of such circumstances, they 
shall, as between the transferee on the one part and the 
transferor and other persons (if any) affected by the trans- 
fer on the other part, be deemed to have existed, if the 
transferee, after using reasonable care to ascertain the 
existence of such circumstances, has acted in good faith.^^ 

§ 324. One point as to which there seems at first to be a 
conflict of decisions, is as to the amount of proof incumbent 
upon a purchaser under a decree, or upon one who lends 
money to the manager of an estate to pay off a decree, or 
who purchases a part of an estate from the manager to 


itJL an 5 Ma4. 8S7. Where I .on nttmpte II; 

^rear^an alienation by lus father, or to escape from his debte bv alleirinff im 

Ton hi" oxtahliehin^ench elate of th n« *rS 

upon him. Suhramaniya y. Sadaaiva, SM-hd. * 



Htbm* m ft 824.3 UNDfiB MITAKSHABA IAW. 


387 


supply him with funds for that purpose. Is the production 
of a bond fide decree sufficient of itself to establish a case of 
necessity ; or is it incumbent upon the purchaser or creditor 
to go further, and to show that the decree was passed for a 
purpose which would bind the estate ? The result of the 
decisions appears to be, that the party who relies on the 
decree is entitled to assume that it was properly passed, and 
that everything done under it was properly done. But the 
extent to which this will benefit him depends upon the nature 
of the decree, and the person against whom it was given, and 
upon the form of the proceedings taken in execution of the 
decree. It is evident that a decree may be one which upon 
its face, and by the mere fact that it was passed, binds the 
person against whom it is enforced. Or it may be one 
which will not bind him unless something was proved in the 
course of the case, and that something may or may not have 
been proved. Again ; the form of the decree, and of the 
proceedings taken tinder it, may show that the creditor, 
while only suing his debtor by name, sued him as the repre- 
sentative of the family, in order to bind its property. Or, 
conversely, it may appear that although the creditor had a 
remedy, which he might have enforced, against the whole 
family and its property, he chose to restrict his claim to his 
original debtor and the interests of that debtor. Where the 
decree is against a father, it conclusively establishes that 
there was a debt due by him, and as against his issue nothing 
more is necessary. It is not, as we have seen, necessary to 
show that the debt was for the benefit of the family. Where 
property is sold under such a decree, the purchaser is not 
bound to go back beyond the decree to ascertain whether the 
Court was right in giving the decree, or having given it, in 
putting up the property for sale under an execution upon 
it^^ (2;). And, of course, the same rule would apply where 


(*) Per curiam, Muddun Thakoor v. Kantoo Lall^ 1 I. A. 821, 884; S. 0. 14 
B. L. R. 187 ; S C. 22 Suth. 66 ; awfe, §§ 289, 297 ; Bhaghut Pershad v. Mt. 
Qirja Koer, 15 1. A. 99 ; 8. C. 15 Cal. 317* Bee numerous cases foUowiog this 
decision ; Hhowna v. Roopkishoref 5 N.-W. P. 89; Budreev, Kantee^ 23 Butb. 
260 ; Kooldeep v. Runjeet^ 24 Suth. 281 ; Sheo Pershad v. Soorjhunseef ib. 281 ; 
Burtoo V. Purmessur^ ib* 864 ; Anooragee v, Bhugobutty^ 25 Bnthi 148 1 
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a minor sought to set aside a sale made by his guardian in 
order to pay off a decree against the minor himself (a) ; 
or where the transaction was disputed by an heir, not being 
a coparcener, for he is bound to pay the debts of the person 
whose estate he takes (§ 302) . But it would be otherwise 
where the decree was given against a simple coparcener. 
It would be a perfectly valid decree against him, and might 
during his life be enforced by execution and sale of his in- 
terest in the property (§ 305). But as his debt would not 
bind his coparceners or their share in the property, unless it 
was contracted by their consent or for their benefit (§ 308), 
so a decree against him can create no higher liability. It 
ascertains his debt, but does no more. If it is intended to 
procure payment of the debt, directly or indirectly, out of 
the shares of the other members, the creditor must show that 
the debts themselves were such as to be properly binding 
upon those who have not personally incurred them (6). 
This proof must be given in a suit to which the joint mem- 
bers of the family are parties, and in which they can 
resist the allegations made against them. If the managing 
member of the family executes a document which would 
bind the other members, the proper course is to sue them 
all. If the creditor chooses, he may only sue the person 
who executed the document. But if he adopts this course^ 
his execution will only take efEect upon the share of the 
execution debtor. He cannot enforce it against the other 
members (not being the sons of the debtor) merely by 
proving that the transaction was entered into for the bene- 
fit of the family. This only shows that he had a larger 


Rameahop v. MohabeeVy ih. 185; Wajed Hossein v. NanltoOy ib. 311 ; Luchmi v* 
Asmariy 2 Cal. 213 ; S. C. 25 Sutb. 421 ; Sivasankaraw. Parvatiy 4 Mad. 96. As 
to how far it is necessary to make the sons parties to suits against a father to 
enforce his sales or moitgagcs or to recover debts due by him, see onfe, §§ 285 — 
296 a. As to the extent to which decrees are conclusive against the sons, see 
antcy §§ 297—299. 

(a) bheoraj v. Nukchedee, 14 Suth. 72. 

(b) Saravana v. Muttayiy 6 Mad. H. 0. 871 : Rareyasami v. Saluckaiy 8 Mad* 
H. C. 157 ; Reotee v. Ramjeety 2 N.-W. F. 60; Venkatasami y. Kuppaiyant 
1 Mad. 354 ; Venkataramayyan v. Venkatasuhramani, ib. 868 ; Loki v. Agho* 
ree, 5 Cal. 144 ; Qangulu v. Ancha^ 4 Mad, 78^ 
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remedy, of whioh he did not avail himself (c). Finally 
there is a class of cases in which it has been held that a suit 
against one member of the family must be taken as a pro- 
ceeding against the family represented by him, so that the 
decree binds them, and may be enforced by execution against 
the shares of all (d ) . In a case where several brothers were 
jointly interested in a tenure, but the manager alone was 
registered as the owner, and he was sued for arrears of 
rent, and his right, title, and interest was sold in execution, 
it was held that the whole tenure passed to the purchaser, 
Qarthy C. J., said : Where it is clear from the proceedings, 
that what is sold, and intended to be sold, is the interest of 
the judgment debtor only, the sale must be confined to that 
interest, although the decree holder might have sold the 
whole tenure if he had taken proper steps to do so, or 
although the purchaser may have obtained possession of the 
whole tenure under the sale. But if, on the other hand, it 
appears that the judgment debtor has been sued as repre- 
senting the ownership of the entire tenure, and that the 
sale, although purporting to be of the right and interest of 
the judgment debtor only, was intended to be, and in justice 
and equity ought to operate, as a sale of the tenure, the 
whole tenure then must be considered as having passed by 
the sale. And if the question is a doubtful one on the face 
of the proceedings, or one part of the proceedings may 
appear inconsistent with another, the Court must look to 
the substance of the matter, and not the form or language 
of the proceedings^^ (e). 


(c) Deendyal v. Jugdeep Narain^ 4 I. A. 247 ; S. C. 8 Cal. 198, ante^ § 290 ; 
Armugumy. Sabapathyy 6 Mad. 12; Suhramanien v. Suhramanieny i6. 126; 
Dorasawmy y. Atiratray 7 Mad. 136; Viraragavamma v. Samudrauiy 8 Mad. 
208; Quruvappay^ Thimmoy 10 Mad. 816; Abilak Roy y. Rubbi Royy 11 CaL 
298; Maruti Narayan y. Lilachandy 6 Bora. 564; Kisanaing v. MoreahwaVy 7 
Bom. 91 ; Doolar Chand v. Lalla Chabuly 6 I. A. 47. 

(d) JBiaaeaaur v. Luchmesaury 0 I. A. 283 ; 6 O. L. B. 477 ; Deva v. Ram Ma* 
nohuvy 2 All. 746 ; Ram 8evak y. RagnuhaVy 8 All. 72 ; Badha Kiahen v. Bach- 
hamauy ibid. 118 ; Qaya v. Rajbanaiy ibid, 191 ; Ramnarain v. Bhawaniy F. B. 
ibid. 448; HaH Satan Moitra v. Bhubaneawari Debiy 15 I. A. 195; S. C. 16 
Gal. 40. 

{e) Jeo Lai Singh v. Qunga Pei'ahady 10 Cal. 996, 1001 ; Komhi v, Lakehmiy 
5 Mad. 801, 206. 
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§ 325. It has been said that where a debt is ancestral^ 
— ^ property is sold to meet it, the purchaser is not bound 
to enquire whether the debt could have been met from other 
sources (/). But, I imagine, this can only apply where 
there is at all events an apparent necessity for the sale. In 
the case where the rule was laid down, the Court went on 
to say, Nor is it indicated from what sources it would 
have been met.^^ In a Bengal case, the Sudder Court laid 
down nearly the opposite principle. They said, It may 
be shown that the ostensible object of the loan was to pay 
off Government revenue, but, to render such a loan binding 
upon those who had reversionary interests upon the pro- 
perty, it must also be satisfactorily proved that such loan 
was absolutely necessary from failure of the resources of the 
estate itself, and was not raised through the caprice or extra- 
vagance of the proprietors^ (gf). Here the law seems to be 
laid down rather too strictly. The person who deals with 
the manager of a joint family property has to consider the 
propriety and necessity of the transaction in which he is 
engaged, not merely the propriety and necessity of paying 
the debt which is the pretext for the transaction. If the 
debt is improper or unnecessary, and known to be so by the 
lender, the transaction is, of course, invalid. If the pay- 
ment of the debt is proper and necessary, the transaction 
will still be invalid, unless the lender has reasonable ground 
for supposing that it cannot be met without his assistance. 
The caprice or extravagance of the proprietor is only 
material as showing, either that the object of the transaction 
was an improper one, or that the necessity for it was non- 
existent. 


Fit>of of pay- 
ment. 


Where it is once established that there was a debt which 
ought to be paid, and which could not be paid without a 
loan or sale, if the validity of the transaction is disputed on 
the ground that the debt had previously been discharged 


(/) Ajey V. Qirdharee, 4 N.-W. P, 110. 

(0) Damoodhwr y» Birjo JdohapaUiir, S. D. of 1858| 803. 
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or diminislied^ the burthen of making out this case rests 
upon the person who sets it up. Payment is an affirmative 
fact which cannot be assumed, merely on account of the 
antiquity of the debt (h). 

§ 826. The powers of the manager of a joint family pro- 
perty who is not the father are governed by exactly the 
same principles as those already laid down ({). Of course, 
his personal debts are not binding upon his coparceners, as 
those of a father are upon his sons, and therefore alienations 
made by him to pay such debts would not bind them. In 
his case, too, there could be no suggestion that he had any 
greater power over movables than over immovables, except 
so far as arose from their own nature, and the mode in which 
they would usually be dealt with. Nor, of course, could 
his coparceners claim any interest in his self-acquired land. 

§ 327. So far we have been considering dispositions of 
the family property by which one member professed to 
bind the others, by selling or encumbering their shares as 
well as his own. We have now to examine the right of one 
member of a family governed by Mitakshara law to dispose 
of his own share. To an English lawyer the existence of 
such a right would seem obvious. Under the early Hindu 
law it is equally certain that no such right existed. It has 
become thoroughly established in Bengal, as will be seen 
hereafter; but in the other provinces tjiere is a complete 
variance as to its existence, and the extent to which it may 
be exercised. The theory of the Mitakshara law is clearly 
against such a right. I have already pointed out (§ 246) 
that under that law all the coparceners are joint owners of 
the property, but only as members of a corporation in which 


(h) Cavaly Vencata v. Collector of MasuUpatam, 11 M. I. A. 619, 683 ; S. O. 
2 Suth. (P. 0.) 61. 

(i) A son does not by the mere absence of his father acquire the powers of 
alienation (»r mortage vested in the managing member. Patil TJari v. Rnkam" 
ehand^ 10 Bom. 868. See ns to the powers of alienation possessed by the Karna- 
ven of a Malabar Tarwaad. Korribi v. Lakshmi, 5 Mad. 201 ; Kalliyam v. 
Narayana, 9 Mad. 266. 
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there are shareholders, but no shares. The family corpora- 
tion remains unchanged, but its members are in a continual 
state of flux. No one has any share until partition, because 
until then it is impossible to say what the share of each 
may be. It will be larger one day, when a member dies ; 
smaller the next, when a member is born (fc). The right of 
the members to a partition has been slowly and reluctantly 
admitted. But this right carries with it the consequence 
of being cut off from the benefits of sharing in the family 
property, and participating in its future gains. If any 
member were allowed, from time to time, to sell his share 
in the joint family property, without severing himself from 
the family by partition, he would be securing the advan- 
tages of a division without submitting to its inconveniences. 
He would be benefiting himself by the exclusive appropria- 
tion of a part of the property which had never become his. 
He would be injuring the family by diminishing their estate, 
and, at the same time, he would be retaining the right to 
profit by the future gains of their industry. No doubt the 
amount so disposed of might be taken into account in the 
event of a subsequent partition. But the rules of Hindu 
law contemplate the continuance of the family union, not 
its disruption. Until a partition took place he would have 
been in a position of exceptional advantage. It would be 
like the case of a partner who claimed the right to with- 
draw his capital from the concern at pleasure, without 
withdrawing himself. Even before partition such aliena- 
tions would be subversive of the family system. That 
system assumes that each member of the family is supplied 
out of its funds in proportion to his requirements, as often 
as they arise, the unspent balance of each year being carried 
over to the capital for the benefit of all. There is no such 
thing as a system of individual accounting, with a ledger 
opened in the name of each member, and a debiting to him 
of his expenses, and a crediting of his proportion of the 


{k) See per curiam, Sndahart Prasad v. Poolhaah Kooer, 3 B. L, R. (P. B.) 

44; S.C.12Suth. (P. B.)L 
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income. But if any member were allowed to dispose of his 
share, such a system would be necessary ; and upon taking 
the annual account, it might turn out that the amount of 
income to which he was entitled was not sufficient to defray 
his expenses. The anomaly would then arise, that a mem- 
ber of the undivided family would either not be entitled to 
be maintained at all, or would be maintained as a matter 
of charity, and not of right. Finally, the permission to 
alienate without a partition would necessarily have the 
effect of introducing strangers into the coparcenary, with- 
out the consent of its members, and defeating the right of 
survivorship, which they would otherwise possess. 

§ 328. Of course, nothing is to be found in the earlier 
writers upon the subject. They did not notice the point, 
because such an occurrence did not present itself to their 
minds at all. An alienation of family property, even with 
the consent of all, was probably a very rare event. But as 
property began more frequently to pass from hand to hand, 
the circumstances which would justify an alienation began 
to be defined. Vyasa says, A single parcener ought not, 
without the consent of his coparceners, to sell or give away 
immovable property of any sort, which the family hold in 
coparcenary. But at a time of distress, for the support of 
his household, and particularly for the performance of reli- 
gious duties, even a single coparcener may give, mortgage 
or sell the immovable estate’^ (Z). Not, be it observed, his 
own share for his own private benefit. So Narada men- 
tions joint property among the eight kinds of things that 
may not be given, though he expressly authorizes divided 
brothers to dispose of their shares as they like (?7i) . And 
the author of the Vivada Chintamani, while commenting on, 
and approving, these texts, gives as his reason, “ for none 
has any right over them according to common sense He 
adds in another passage : “ What belongs to many may be 

(l) I Dig. 455; 2 Di«. 189. 

(m) NH.rada, I't. II. iv. § 4, 6 ; xiii. § 42—48 ; aco. Vrihaspati, 2 Dig. 98 ; Dae- 
Bha. ib. 110. 
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given with their assent. Joint ancestral property may be 
given with the assent of all the heirs^^ (?i). Probably all 
these passages referred to the powers of the father or 
manager. The Mitakshara and Mayukha in laying down 
the right of alienation are evidently dealing with the case 
of the father as representing the entire family (e). The 
idea of any individual acting solely on his own account does 
not seem to have occurred to them. The same view is laid 
down unhesitatingly by Mr. W. MacNaghten. He says, 
coparcener is prohibited from disposing of his own 
share of joint ancestral property ; and such an act where 
the doctrine of the Mitakshara prevails (which does not 
recognize any several right until after partition, or the 
principle of factum ralet), would unquestionably be both 
illegal and invalid” (p). On the other hand, Mr. Ellis, 
writing of the Madras Presidency, thought a sale would be 
valid to the extent of the alienor\s own share (ry). Mr. 
Colebrooke seems to have been in much uncertainty upon 
the point. The result of his various opinions appears to be, 
that a gift by one co-heir of his own share would be cer- 
tainly invalid, and that a sale or mortgage would in strict- 
ness be also illegal ; but that in the latter case equity would 
require redress to be afforded to the purchaser, by enforcing 
partition of the whole or of a sufficient portion of it, so as to 
make amends to the purchaser out of the vendor’s share” (r) . 
This opinion was adopted by Sir Thoiaaff Strange in his 
book, and acted on by him from the Bench (m ) . 

§ 329. It is probable that the first inroad upon the strict 
law took place in enforcing debts by way of execution. In 
strict logic, of course, what a man cannot do directly by way 
of sale, he ought not to be allowed to do indirectly through 
the intervention of a decree-holder. But we have already 


, Vivada Cliintaraani, pp. 72, 77. 

(o) Mitakshara, i. 1, § 27 — ’82 ; V. May., iv. 1, § 8 — 5. 

(p) 1 W. MacN. 6. iq) 2 Stra. H. L. 860. 

(r) 2 Stra. H. L. 344, 349, 433, 439. 

(s) 1 Stra. H. L. 200—202 ; Sashachella v. Ramasamy^ 2 N. C. 284 [74] ; 
posit § 83L. 
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seen that the Hindu law ascribed great sanctity to the 
obligation of a debt, and, in the case of a father, enabled 


him to defeat the rights of his sons, through the medium of Share may 
his creditors, though it denied him the power to do so by an tiou. 


express alienation (§ 278). It would be a natural transition 


to extend this principle to all coparceners, so far as to allow 
a creditor to seize the interest of any one in the joint pro- 
perty as a satisfaction of his separate debt. There are 
decisions in which it lias been held that even this cannot 


be allowed in cases under the Mitakshara law (/) . But the 
contrary rule has been repeatedly laid down in all the 
Presidencies, and has been recently affirmed by the Privy 
Council. It may be taken as settled that under a decree 
against any individual coparcener, for his separate debt, a 
creditor may during the life of the debtor seize and sell his 
undivided interest in the famil}^ property (?/) . The decisions 
which show that this cannot be done after the death of the 


debtor have been already stated (§ 305). There may be 
greater difficulty in determining how the right of the pur- 
chaser at the sale under the decree is actually to be enforced. 

In Bengal, where the coparceners hold in quasi-severalty, 
each member has a right before partition to mark out 
his own share, and to hold it to the exclusion of the others. 
Accordingly, it has been held that the purchaser at a Court Bight of pur- 
sale of the rights of one member is entitled to be put into 
physical possession even of a part of the family house ; the 
only remedy of the other members being to purchase the 
rights of the debtor at the auction sale (r). But it is other- 


(t) Nana Tooljarani v. Waluhdas. Morris, 40; Bhyro Pershad v. Baeisto^ 16 
Sutli. 31. 

(w) Valayooda v. Cfiedumhara, Mad. Dec. of 1855, 231 ; Suhbarayudu v. 
Qopavajjuluy Mad. Dec. of I860, 247 ; Virasvatni v. Ayyasvami^ 1 Mad. H. C. 
471; Vnsiidev v. VenJiafesfij 10 Bom. H. C. 139; Pandurnng v. BhaHlcm\ 11 
Bom. H. C. 72 ; Udaram v. RanUy ih. 76 ; Q our Pershad v. Sheodeen^ 4 N.-W.P. 
137; Deendyal v. Jiigdeepj 4 I. A. 247; S. O. 3 Cal 198; overruling Jugdeep 
V. Deendial, 12 B. L. R. 100 ; S. C. 20 Suth. 174 ; Venkataramayyan v. Venka* 
tasuhramania y I Mad. 358 ; Suroj Bunsi Koery. 8heo Proshady 6 1. A. 88 ; S.C . 
5 Cal. 148; Jallidar v. Ramlaly 4 Cal. 723 ; Rai Nnrain v. Nownity 4 Cal. 809. 
The purchaser does not become a coparcener whose assent is reqnired to any 
future dealings with the property by the remaining members ; Ballabh v. Sun- 
der, 1 All. 429 ; Ganraj v. Sheozorey 2 All. 898. 

(i>) Ramtonoo v. lehurchundeVy S. D. of 1857» 1585 ; Koomvur v. Shama 
Soonduresy 2 Suth. (Mis.) 30; Eshan Chunder v. Nund Coomar^ 8 Suth. 289* 
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wise in cases under Mitakshara law, where no member has 
a right, without express agreement, to say that any specific 
portion is exclusively his. Consequently, the purchaser at 
a Court auction cannot claim to be put into possession of any 
definite piece of property {w). As the Judicial Committee 
said in one case, No doubt can be entertained that such a 
share is property, and that a decree-holder can reap it. It 
is specific, existing and definite ; but it is not properly the 
subject of seizure under this particular process, but rather 
by process direct against the owner of it, by seizure, or 
sequestration, or appointment of a receiver” (x). Incases 
which have occurred in Bombay, the High Court has held 
that the only mode in which the execution purchaser can 
enforce his rights is by a suit for a partition of the debtor’s 
share in the whole estate, to which, of course, he must make 
all the members of the family parties. In carrying out the 
decree for partition, the Court will, as far as they can with 
regard to the interests of others, try to award to the pur- 
chaser any specific portion which the debtor may have 
originally pledged, mortgaged, or sold. The purchUvSer 
cannot sue for a partition of part of the property only, be- 
cause an account of the whole estate must be taken, in order 
to see what interest, if any, the debtor possesses (//). On 
the other hand, even prior to partition, the purchaser of the 
interests of one coparcener is a tenant in common with the 
others. Therefore, if he has got into possession of what 
was formerly enjoyed by the debtor, the other members can- 
not treat him as a mere trespasser. If they are willing to 
continue the tenancy in common, they may compel him so to 
enjoy his share as not to interfere with a similar enjoyment 
by themselves. If they object to the tenancy in common, 
they must sue for a partition {z ) . 


(w) Kalee v. Choitun^ 22 SuUi. 214 ; Kallapn v Venkatesh^ 2 Bom. 67<5 
(») Syud Tuffuzzool v. liughoonath^ 14 M. J. A. 50. 

(w) Panduravg v. Bhankar^ 11 Bom. H. C.72 ; Vdaram v. liann^ ib. 76 ;acc. 
Lall Jha V. Juina^ 22 Kutli. 116; Jallidar v. Cal. 728; Marutix, 

lAlachandt 6 Bom. o6i; Venkatarama v. Ideera Lahai^ 18 Mad. 275. 

(*) Mahabulaya v. Timaya, 12 Bom. U, C.138; Babaji v. Vasudev, 1 Bom. 
95 ; Kallapa v. Venkaieeh^ 2 Bom. 676 ; Patil Hari v. Hakamchandf 10 Bom, 
868. Bee poet, § 452. 
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§ 330. The step from holding that the share of one mem- 
ber can be sold under a decree, to holding that he can sell 
it himself, is such an easy one, that it is surprising that 
those who admit the former right should deny the other* 
Yet it will be found that it is denied by the High Courts of 
Bengal and the North-West Provinces, while it is admitted 
by the High Courts of Madras and Bombay. The reason 
appears to be that in Bengal the right of even an execution 
creditor was originally not admitted. It was denied in 1871 
in a decision which was not appealed against (a), and waS 
only finally established by the Privy Council in an appeal 
which reversed a later decision of 1873 (b). Consequently, 
an unbroken current of decisions maintained a practice in 
conformity with the theory. In Madras and Bombay the 
earlier decisions negatived the right of a coparcener to alien 
his share. But the right of the execution creditor was 
admitted, and therefore the analogous right of the copar- 
cener was ultimately recognized. As the question may 
still be treated as uncertain, it will be advisable to show 
rather fully what the state of the authorities really is. 

§ 331. The earliest case actually decided in Madras was 
one before Sir Thomas Strange in 1813. There, one of two 
undivided brothers had mortgaged family property for his 
private purposes. A suit was first brought by the other 
brother to declare that the mortgage was not binding upon 
his share of the property. In this suit an account and parti- 
tion was decreed. A cross suit was brought by the mortga- 
gee against both brothers for payment and sale of the pro- 
perty mortgaged. The decree was that the suit should be 
dismissed against the second brother, that the share of the 
mortgagor should be held bound for payment of whatever 
was due upon the mortgage, but that no part of the property 
Comprised in the bond and mortgage should be sold, until 
the account and partition directed under the original decree 
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(rt) Bhyro Pershad v. Ba^isto^ 16 Suili. 31. 

(h) Veendyal v. Jugde^p^ 4 I. A. 247 ; S. C. 3 Cal. IIHS. 
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was completed. These proceedings were submitted to Mr. 
Colebrooke, and were approved of by him, subject to a 
doubt whether the charge was valid even for the share of 
the alienor (c). In a case in 1853 the Madras Sudr Court 
appears to have held a sale by one of several members to be 
valid for his share, even without a partition (d). On the 
other hand, the opinion of a pandit of the Telli cherry Court 
is recorded, which supports the doubt expressed by Mr. 
Colebrooke. In reply to a question, Can one of an un- 
divided family, consisting of two only, dispose of half the 
property, leaving his coparcener’s moiety undisturbed he 
answered : It is stated in the text of Narada that it is 

necessary that a division should be previously made, with 
the concurrence of all the members ; wherefore the dispos- 
ing to the extent of one’s share at discretion is not legal” («) . 
This principle was followed by the Sudr Court in three 
cases in 1859 and 1860, when they held that a sale by an 
undivided member was not valid, even within the limits of 
his individual share, unless made under emergent circum- 
stances (/) . * 

§ 332. In this state of things the question came before the 
High Court of Madras. One of two brothers, members of an 
undivided family, had mortgaged (uie of two houses which 
formed part of the family property, for his own personal 
debt. He was then sued in an action for damages for a tort, 
and judgment was recovered against him. The judgment 
creditor took out execution, and, under a writ of jfi.fa.y the 
Sheriff seized and sold the debtor’s interest in the mortgaged 
house and also in another. The purchaser sued both brothers 
to recover possession. Scotland, C. J., decided that both the 
mortgage and the execution stood on the same footing ; that 
each was valid to the extent of the alienor’s share, and that 
'' What the purchaser or execution creditor of the copar- 

(f) Ramasamy v. Sashachella, o N. C. 234, 240 [74]. 

(d) Chinnapiel v. Chockerij Mad. Dec. 1868, 220. 

(e) 2 Stra. H. L. 451. 

(f) Ramahutti v. Kallaiiiraiyan, Mad, Dec. of 1869, 270 ; Kanahaaahhaiya 
V, 698hachala, Mad. Deo. of 18W, 17 ; Sundara v. Tegaraja, ih. 67* 
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oener is entitled to is the share to which, if a partition took 
place, the coparcener himself would be individually entitled, 
the amount of such share, of course, depending upon the 
state of the family’’ {g) . This decision has since been treated 
as the ruling authority in Madras, and has been repeatedly 
followed (h). And the Court enjoined a father against 
alienating more than his share of the undivided property, 
but refused to interfere with alienations which appeared to 
be within his share (i). In all these cases the transaction Extent of power, 
was enforced during the life of the alienor, and the princi- 
ple was stated to be, that as the alienor could himself have 
obtained a partition, the Court would compel him to give 
to his creditor all the remedies to which he would himself be 
entitled as against the object matter of his agreement” (h). 

The same ruling was applied where a partition had become 
impossible by death. There, a father had given a portion 
of the property which was less than half of the whole to his 
wife, by a registered deed followed by possession. After 
his death, his only son sued to set it aside. The Court re- 
fused even to listen to discussion as to the father’s power 
to make such a gift ; because the law is quite settled that 
a Hindu can make a gift to the extent of his power, and in 
this case the deceased has done no more than that” (/). 

This case has, however, been recently overruled on the 
principle that the equity to enforce a partition which exists 
in favour of a purchaser for value cannot arise in favour of 
a mere donee (m) . On the other hand, the High Court held 
that no coparcener could give his alienee a title to any 

ig) Virasvami v. Ayyasvami. 1 Mad. H. C. 471, «cc. Transfer of Property 
Act, (IV of 1882) § 44, but if tlie transferee of a share of a dwellinif.house 
belonging to au undivided family is a stranger, he will not be entitled to any 
joint possession or enjoyment of such house. 

(H) PeddamathulaUj v. Timma Reddy, 2 Mad. H. 0. 270 ; Palaniitelappa v. 

Mnnnnru, ib. 416; Raijncharlu v. reafeataramam'ah, 4 Mad. H C. 60. For 
instance one of several coparceners may renounce his share in favour of another. 

JPeddayva v. Ramalingam, 11 Mad. *406. No such right of alienation exists 
under Malabar law, where no partition is allowed Byari v. Puttannaf 14 Mad. 

88 . 

{i\ Kanukurty v. Vencataramdass, 4 Mad. Jar. 251. 

(k) 2 Mad. H. C. 417 ; ante, note (h). 

[I) Vejicatapnthy v. Lutchmee, 6 Mad. Jur 215. 

(m) Baba v. Tirmna, 7 Mad. 357 ; Ponnusami v. Thatha, 0 Mad. 273 ; Ramanna 
▼. V 0 nkata, 11 Mad. 246. 
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specific portion of the joint property, even though such por- 
tion was less than his share. Each coparcener had an un- 
divided share in every part of the property, and all that 
any member could sell was his interest in that part (n) . 

§ 333. The above decisions were all passed before that 
given by the Full Bench in Bengal, which will be mention- 
ed hereafter (§ 337) . The same point, however, arose again 
after that decision. The question was, whether a devise 
by a father of ancestral immovable property was valid as 
against his only son. It was contended ; that the 

father could, during his life, have given away his share of 
the family property ; turondly, that his devise was v^alid to 
the same extent as his gift would have been. The Court 
admitted the first proposition, but denied the second. After 
referring to the view taken by the High Court of Bengal 
that no one could assign his share until it was ascertained 
by a partition, the Court said, If by the word ‘ share' is 
intended specific share, the argument is, of course, valid, 
that a coparcener cannot, before partition, convey his share 
to another, because before partition it (*annot be ascertain- 
ed what it is. It is equally the law in Madras that a copar- 
cener cannot, before partition, convey away, as his interest, 
any specific portion of the joint property. Considered in 
this light, the diflSculties which have influenced the Calcutta 
High Court disappear. The person in wliose favour a con- 
veyance is made of a coparcener's interest takes what may, 
on a partition, be found to be the interest of the coparcener. 
What he so takes is, at the moment of taking, and until 
ascertained and severed, subject to the same fluctuations as 
it would be subject to, if it continued to subsist as the 
interest of the coparcener. But it can, at the proper period, 
be ascertained without difficulty, and there appears to be no 
reason, either derived from the Hindu law current in this 
Presidency, or founded upon general principles, for saying 
that such an interest is inalienable. With regard to the 


(n) Venkatachella v. Chinnaiyn, 5 Mad. H. 0. Idd. 
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third question we are of opinion that the will in the case 
referred to cannot take effect. At the moment of death, 
the right of survivorship is in conflict with the right by 
devise. Then the title by survivorship, being the prior title, 
takes precedence to the exclusion of that by devise (o).^^ 

§ 334. In Bombay the decisions have taken very much Bomtey 
the same course as in Madras. The earlier cases appear to 
be opposed to the right of alienation by a coparcener, and 
it has been laid down that a sale or mortgage by one of two 
undivided brothers was invalid, even for his own share of 
the undivided property {jp ) . In subsequent cases it appears 
that the Bombay Sudder Adawlut, although holding that 
the purchaser of the share of a parcener in Hindu family 
property cannot before partition sue for possession of any Coheir may sell 
particular part of that property, or predicate that it belongs share, 

to him exclusively, yet was of opinion that he may maintain 
a suit for pai’tition, and thus obtain the share which he has 
purchased {q). The Supreme Court, and subsequently 
the High Court, recognized the right of an undivided mem- 
ber to sell or mortgage his undivided share, and the usage 
that he should do so. The whole of the previous cases are 
collected in an elaborate judgment pronounced by Wef^trojpji, 

C. J., in 1873 (r). He admitted that the strict law of the 
Mitakshara, and the usage following it in Mithila and 
Benares, was in accordance with the law laid down by the 
Full Court of Bengal, but stated that the opposite practice 
had prevailed in Western India. He concluded his review of 
the authorities by saying, On the principle stare decis^is, 
which induced Sir Barnes Peacock and his colleagues strictly 
to adhere to the anti-alienation doctrine of the Mitakshara 
in the provinces subject to their jurisdiction where the 


(o) Vitla Buttcji V. Tamcnamina^ 8 Mad. H. C. (». 

(p) liallojee v. Venkopa, Born. Scl. Kep. 216; Bajee r. Pandiirang^ Morris, 
Pfc. ll.'yS. But see tbe futicah iuBom. Set Kep. 42, which seems to admit 
the right. 

iq) Per curiam, Vasudev v. Venkatesh, 10 Bom. H. C., p. 156, where the cases 
are cited. 

(r) Vasud&vv. Venkatesh, 10 Bom. H. C. 130, followed Fa kirapav. Chanapa, 
ib. 163, (F. B.) 
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authority of that treatise prevails^ we at this side of India 
find ourselves compelled to depart from that doctrine, so 
far as it denies the right of a Hindu parcener, for valuable 
consideration, to sell, incumber, or otherwise alien his share 
in undivided family property. The foregoing authorities 
lead us to the conclusion that it must be regarded as the 
settled law of this Presidency, not only that one of several 
coparceners in a Hindu family may, before partition, and 
without the assent of his coparceners, sell, mortgage, or 
otherwise alien, for valuable consideration, his share in the 
undivided family estate, movable or immovable, but also 
that such a share may be taken in execution under a judg- 
ment against him at the suit of his personal creditor. Were 
we to hold otherwise, we should undermine many titles 
which rest upon the course of decision, that, for a long 
period of time, the Courts at this side of India have steadily 
taken. Stability of decision is, in our estimation, of far 
greater importance than a deviation from the special doctrine 
of the Mitakshara upon the right of alienation.^^ 

The mode in which the Bombay Court enforces this right 
is by a decree for an account and partition, as already 
stated ( 5 ). 

§ 336. I^he Bombay High Court, however, while favour- 
ing the rights of a purchaser for value, show no indulgence 
to a volunteer; they hold that an undivided coparcener 
cannot make a gift of his share, or dispose of it by will (^) . 
In both points they agree with the High Court of Madras, 
no doubt on the ground, that in the case of a gift there is 
no equity upon which a decree for partition would depend. 
The High Court, however, put their decision upon the simple 
ground that they were not disposed to carry the assignabi- 
lity of the share of a coparcener in undivided family property 


Ante, § 329. 

(t) Oanguhai y. Ramawna, 8 Bom. H. G. (A. 0. J.) 66 ; Tukaram v. Ram* 
ehandra, 6 Bom. H. C. (A. G. J.) 249 ; Udaram v. Ranu, 11 Bom. H. G. 76 ; 
Vrandavandas y. Yamuna, 12 Bom. H. G. 229. 
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any father than they felt compelled to do by the precedents 
referred to, and by the traditions of the Supreme Court and 
Sadder Adawlut in the Bombay Presidency {u ) . No decision 
has as yet been given by the Privy Council as to the validity 
of a gift of his share by a coparcener, though the leaning 
of their Lordships^ minds seems rather to be against it (r) . 

§ 336. If, as the Courts of Madras and Bombay lay down. Extent of share 
the rights of a purchaser from a coparcener can only be 
worked out by means of a partition, a further question 
arises, what date must be taken as fixing the amount of 
interest he possesses in the family property ? For instance, 
suppose one of two brothers grants a mortgage upon the 
family property for his own private benefit, and the trans- 
action runs on until after three more brothers are born, and 
the father is dead, and then the creditor sues to enforce his 
claim — has he a lien upon one-third of the property, which 
was the interest of his debtor at the time of the mortgage, 
or only upon one-fifth, which is his interest at the time of 
suit ? The latter view has been recently taken by the 
Madras High Court (tt;) . Again, how is the claim to be 
dealt with, where his share has wholly lapsed by survivor- 
ship, and partition has become impossible — as in the case 
of one of several brothers dying without issue ? In the 
present state of the authorities it would be useless to do 
more than indicate these difficulties. 


§ 337. When we come to the Bengal Courts, and that of Contrary doo. 
the North-West Provinces, there is a complete unanimity in N!!w?”fro- 
affirming the early doctrine. In a Mithila case which was 
twice referred to the Pandits, ou account of a suspicion of 
the integrity of one of them, they pronounced, that a gift 
of joint undivided property, whether real or personal, was 
not valid, even to the extent of the donor^s share ; for pro- 
perty cannot be sold or given away until it is defined and 


(u) 12 Boro. H. G. 231 ; supra^ note (a). 

(v) See per curiam. Lakshman v. Harochandra, 7 I. A. 195 ; S. C. 6 Bom. 48. 
(te) Rangasami v. Ariahnayarif 14 Mad. 408. 


51 in. 
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ascertained, which cannot be done without a division” {x ) . 
The same point was expressly decided in other cases from 
the same district (y) . And exactly the same rule was acted 
on in cases from other districts, which were governed by 
the Mitakshara (z). In 1869 the question was referred to 
a Full Bench of the High Court of Bengal in consequence 
of some conflicting decisions of the High Courts of Madras 
and Bombay. The whole of the previous decisions and the 
Native texts were elaborately examined, and the Court 
replied that in cases governed by Mitakshara law, one 
sharer had no authority, without the consent of his co- 
sharers, to dispose of his undivided share, in order to raise 
money on his own account, and not for the benefit of the 
family. The Court stated that an opposite conclusion could 
only be arrived at, by over-ruling that current of autho- 
rities by which, for nearly half a century, the law appears 
to have been settled, and in accordance with the principles 
of which it appears to have been generally understood and 
acted upon” (a). This ruling has, of course, given the law 
ever since within the jurisdiction of the High Court of Ben- 
gal, and would, no doubt, be regarded in the North-West 
Provinces as the highest confirmation of the previous deci- 
sions of that Court (6). 


(x) Nvndram v. Kashec, 3 B. D. 232 (310) ; S. C. 1 Mor. 17 ; confirmed, 4 S. 
D. 70 (89). 

{y) Sheo Churn v. Ju^nmun^ 6 S. D. 176 (214) ; Sheo Suhaye v, Sreeldshen, 7 
S. I). 105 (123) j Mt. Jioopna v. Ray Reotee^ S. D. of 1853, 344; Jivan v. Ram 
Oovind, 5 S. D. 163 (193). 

( 2 ) Sheo Surrun v. Sheo Sohai^ 4 S. D. 158 (201), see note ; Cosserat v. Suda^ 
hurtf 3 Suth 210. See decisions of the Court of the N.-W. P. cited, Sadahart 
Prasad v. Foolhash AToer, 3 B. L. R. (F. B.) p. 42; S. C. 12 Suth. (F. B.) 1 ; 
and Lain Knar v. Qanga, 7 N.-W. P. 277. These decisions have been recently 
approved and followed by the Allahabad High Court. Chamaili v. Ram Pra~ 
sady 2 All. 267 ; Ramanand v, Qobind Singhy 5 All. 384. That Court, however, 
seems to hold that a member of the family who has alienated his own interest 
cannot object to a similar alienation by another member. Qanraj v. Sheozorey 
2 All. 898. 

(a) Sadahart Prasad v. Foolhash KooeVy 3 B. L. E. (F. B.) 31 ; 8. C. 12 Suth. 
(F. B.) 1. 

(5) Nathu V. Chadiy 4 B. L. R. (A. C. J.) 16 ; S. C. 12 Suth. 447 ; Suh nomine^ 
Nuthoo V. Chedee ; Haunman v. Bahoo Kisheuy 8 B. L. R. 358; S. C. 16 Suth. 
(F. B.) 6 ; Sub nominCy Honooman v. Bhaghut ; Fhoolhas Kooer v. Lall Jugges* 
suTy 14 Suth. 340 ; S. O. on review, 18 Suth. ^ ; reversed on another point, 3 
I. A. 7 ; S. C. 1 Cal. 226 ; S. C. 25 Suth. 286 ; Bunsee Lall v. Shaikh Aoladh^ 
22 Suth. 553 ; Chunder Coomar v. Hurhum Bahai^ 16 Cal. 137* 
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§ 338. Even in Bengal, however, and since the Full 
Bench decision, the Court has dealt with the equities of the alienee, 
parties in a manner which, under certain circumstances, 
brings about exactly the same result as is worked out by 
the Madras and Bombay doctrine (c). In that case, the 
second defendant, who was father and manager of a family 
governed by the Mitakshara, mortgaged the family pro- 
perty to the first defendant for a purpose not legally 
justifiable. The elder son sued on his own behalf, and on 
that of a minor son, to set aside the deed. The Court found 
that the plaintiff had assented to the transaction, conse- 
quently, only the interest of the minor was concerned. It 
did not appear that he had been in any way benefited. The 
Court, after observing that the result of setting aside the 
sale unconditionally would be that the property, on 
going back, will come to be enjoyed by the joint family as 
it was before the mortgage and sale; and of necessity, by 
virtue of the provisions of the Mitakshara law, will return 
to the management of the very man (second defendant) 
who obtained Rs. 3,000 from the first defendant on the 
pretended security afforded by the mortgage, which did 
not seem to accord very well with equity and good consci- 
ence also that the Full Bench decision, which settled (3 
B. L. R. (F. B.) 31 ; S. C. 12 Suth. (F. B.) 1) that such a 
deed might be set aside, refrained from saying on what enforced by 
terms such relief was to be granted, proceeded to point out 
that the father might, at any moment, claim a partition. 

And plainly the first defendant is in equity entitled as 
against the father to insist upon his calling his share into 
being, and realising it for their benefit. He obtained their 
money by representing that he had a power to charge the 
joint family property, which he knew at the time he did 

(c) Mahaheer Persadv. Pamyad^ 12 B. L. R. 90; S. C. 20 Suth. 192. See 
Udaram v. Ranu^ 11 Bom. H. C. 76. In no case can any right to set aside a 
sale upon any terms be enforced, where the member who claims the right is 
under any disability which would be a bar to a snit by himself for partition. 

Ram Sahye v. Lalla Laljcey 8 Cal. 149 ; Ram Soonder v. Ram Sahye^ ibid. 919. 

Such a right is personal, and does not survive in favour of the heir of a person, 
who has coinmeuced a suit to set aside an alienation, and then died. Padarath 
Singh t. Bajaramt 4 All. 235. 
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Judicial Com- 
nuttee. 


not possess : he is, therefore, at least bound to make good 
to them that representation, so far as he can, by the exer- 
cise of such proprietary right over the same property as he 
individually possesses. Substantially the same reasoning 
applies to the eldest son (plaintiff), who aided his father 
in effecting the mortgage. On the whole, then, we are of 
opinion that a decree ought to be given to the plaintiffs to 
the effect that the property be recovered by the plaintiffs 
for the joint family, but that this decree must be accompani- 
ed by a declaration that on recovery, the property be held 
and enjoyed by the family in defined shares viz., one-third 
belonging to the father (second defendant), one-third to 
the eldest son (the plaintiff), and one third to the second 
son, a minor; and that it be also declared that the shares 
of the father and of the eldest son be jointly and severally 
subject to the lien thereon of the first defendant for the 
repayment of the sum of Rs. 3,000 advanced by the first 
defendant to the second defendant, and interest thereon at 
six per cent, from the date of the loan until repayment,^^ 

Upon this decision the Judicial Committee remarked (d), 
“ There appears to be little substantially different between 
the law thus enunciated and that which has been established 
at Madras and Bombay ; except that the application of the 
former may depend upon the view the Judges may take of 
the equities of the particular case; whereas the latter estab- 
lishes a broad and general rule defining the right of the 
creditor.^^ In no case, however, can such an equity be 
enforced where the coparcener, who made the alienation 
is dead. Immediately on this event his share passes by 
survivorship to persons who are not liable for the debts 
and obligations of the deceased (e). 

§ 339. The question now discussed has never come before 
the Privy Council in such a form as to require decision 
after formal argument. In the case of Bhugwandeen v^ 

(d) Deendyalv. Jugdeep, 4 I. A. 255 ; S. C. 3 Cal. 198. 

(c) Madho Per shad v. Mehrhan Sivgh, 37 I. A. 194 ; B. 0. 18 Cal. 167. 
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Myna Baee (/), tliere is a dictum thebt between coparceners 
there can be no alienation by one without the consent of 
the others.^^ In another case, where one of several joint 
proprietors had mortgaged his share, the Court said, The 
sharers, however, do not appear to have been members of 
a joint and undivided Hiudu family, but to have enjoyed 
their respective shares in severalty. It is, therefore, clear 
that the mortgagor had power to pledge his own undivided 
share in these villages^^ (g) . On the other hand, in cases 
where the point was directly taken, but unnecessary to be 
decided, the Judicial Committee treated it as still doubt- 
ful (A). In a later case where the point arose the Judicial 
Committee appear to treat the law in Madras and Bombay 
as being settled in the manner above stated, while they 
treated the contrary ruling of the Bengal Courts as a 
matter still open to doubt in cases within their jurisdic- 
tion (i). Still more recently the Committee accepted the 
view of the Bengal and N.-W. Provinces Courts in a case in 
which it was conceded that their decisions were binding in 
the districts governed by them (k), 

§ 340. The remedies possessed by one member of a family 
against alienations made by another member, depend, of 
course, upon the view taken by the Courts of the validity of 
such alienations. According to the law administered in 
Madras and Bombay, such alienations, whatever they may 
profess to convey, are valid to the extent of the alienor^s 
own interest in the property. Hence, no suit could be main- 
tained for the absolute cancelment of such an alienation, 
still less for recovery of the whole property, on the ground 
that the illegal alienation by the father or other member 
had given the plaintiff the right to seek possession for him- 

(/) 11 M. I. A at p. 616 ; S. C. 9 Suth. (P. 0.) 23. 

(flf) Byjnath v. Ramoodeen^ 1 I. A. at p. 119 ; 8. 0. 21 Suth. 233. 

(ft) Qirdharee Lall v. Kantoo Lallf 1 I. A. at p. 329 ; S. G. 14 B. L. K. 187 ; 
8. C. 22 Suth. 56 ; Phoolbas Koonwur v. Lalla Jogeshur^ 3 L A. at p. 27 ; S. C. 
1 Gal. 226 ; S. G. 25 Suth. 285 ; Deendyal v. Jugdeep, 4 1. A. at p. 252 ; S. G. 3 
Oal. 198. 

(t) Surai Bunai Koer v. 8heo Proahadf 6 I. A. 88 ; S. G. 6 Gal. 148. 

(fc) Madtio Perahad v. Mehrhan Singh, 17 I. A. 194; S. G. 18 Gal. 157. 


Remedied^ 
against alien* 
adon. 
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self. But when the alienee takes exclusive possession of 
any specific portion of the joint property, he will be liable 
to be turned out at the suit of the other coparceners ; for 
till partition each has an undivided interest in the whole, 
and, of course, the vendee, claiming under one co-sharer^ 
cannot be in a better position than the person under whom 
he claims (Z). And even where there has been no dispos- 
session ; if one member of an undivided family has, by gift, 
mortgage, alienation, or devise, disposed of the family pro- 
perty to a greater extent than the law entitles him to do, 
the other members have a right to have the transaction 
declared illegal, and set aside so far as it is illegal (m). And 
in such a suit the alienation would be set aside, wholly or 
in part, according as the doctrine of Bengal or Madras and 
Bombay was held to govern the case. A fortiori, a salo 
which was an absolute fraud upon the family, and known 
by the purchaser to be such, would be rescinded by all the 
Courts, as the equity by means of which it can be worked 
out, would absolutely fail (w). 


Eveu according to the rules laid down by the Bengal 
Courts, a son is not entitled upon proof of alienation by his 
father, to apply to have his own name substituted on the 
registry in place of his father’s name, and to have his own 
exclusive possession and ownership decreed, in place of that 
previously existing in the head of the family (o). But he 
is entitled to sue for possession of the whole property on 
behalf of the undivided family, although that whole includes 
the share of the person who makes the alienation, leaving 
the purchaser to take proceedings to ascertain that share 
by partition (p). 


{l) Venhatachella v. Chinnaiya^ 5 Mad. H. C. 166 ; an/e, § 276. 

(m) Kanukurty v. Vencafaramdass, 4 Mad. Jur. 251 ; Kanth Narain v. Prem 
Lalf 3 Suth. 102 ; liaja Ram Teioary v. Luchrnun^ 8 Suth. 16 ; Retoo v. LalljeSy 
24 8utb. 399; Chinna Sunyasi v. Buriy a, 5 Mad. 196. As to declaratory 
decrees, see Dorasinya v. Katama Nachiar, 2 I. A. 169; S. C. 16 B. L. R. 83 ; 
S. O. 23 So til. 314. As to the period of limitation, bee Act XV of 1877* Sched! 
II. § 126 ; Raja Ram T&wai-y v. Luchmun Pershady uh. sup. 

(n) Ravji v. Qangadharhluity 4 Bom. 29 ; Badashiv v. Dnahuhai, 5 Bom. 460. 

(o) Chutfer \. Bikaoo, S. D of 1850, 282 ; Kanth Narain y. Prem Lally 3 Suth. 
102. See cases in N.-W. P. cited, Lalti Kuar v. OangUy 7 N.-W. P. 277. 

(p) Haunman v. Baboo Kisheriy 8 B. L. R. 358 ; S. O. 16 Suth. (P. B.) 6 ; 
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§ 341. It does not, however, follow that any member of Equities 
the family can set aside such alienations unconditionally, alienation. 
The rule is that the party setting* aside the sale must make 
good to the purchaser the amount he has paid, so far as 
that amount has benefited himself, either by entering into 
the joint assets, or from having been applied in paying off 
charges upon the property which would have been a lien 
upon it in his hands. In the leading case in Bengal {q) the 
following question was referred to a Full Bench Court, 

Whether under the Mitakshara law, a son who recovers 
his ancestral estate from a purchaser from the father, on 
proof that there was no such necessity as would legalise the 
sale, and that ho never acquiesced in the alienation, is bound 
in equity to refund the purchase money before recover- 
ing possession of the alienated property Pear.ock, C. J., 
replied that in the absence of proof of circumstances which 
would give the purchaser an equitable right to compel a 
refund from the son, the latter would be entitled to recover 
without refunding the purchase money or any part of it. 

We ought to add that if it is proved to the satisfaction of 
the Court that the purchase money was carried to the assets 
of the joint estate, and that the son had the benefit of his 
share of it, he could not recover his share of the estate 
without refunding his share of the purchase money ; so if 
it should be proved that the sale was effected for the pur- 
pose of paying off a valid incumbrance on the estate which 
was binding upon the son, and the purchase money was 
employed in freeing the estate from the incumbrance, the 
purchaser would be entitled to stand in the place of the 
incumbrancer, notwithstanding the incumbrance might be 
such that the incumbrancer could not have compelled the 
immediate discharge of it, and that the decree for the 


Deendial v. Jugdeep Narain^ 4 I. A. 247 ; S. 0. 3 Cal 198; Hurdey Narain v. 
Rooder Perlcanh^ 11 I. A. 26 ;S C.IO Cal. 626. Soe as to the riirht of any one 
to 8ue in respect, of his own share, Phoolbas Kooer v. halla Juggessur^ 18Surh. 

48. 

(g) Modhoo y. Kolhvr^ B. L. R. Sup. Yol. 1018; S. C, 9 Suth. 611, followed 
in Haunman v. Bnhoo Kishen, 8 B. L R. 358; S. C. 15 Sulh. (F. B ) 6; Mo- 
hundi V. Sarahaulch , 6 All. 417 ; Ajit Singh v. Bijai Bahadur^ 11 1. A. 2li ; cf. 
Weniock v. River, Dec. Co,, 19 Q. B. D. 155. 
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Equities on recovery by the son of the ancestral property, or of his share 

alfenation!^^ might be, would be good ; but should be 

subject to such right of the purchaser to stand in the place 
of the incumbrancer. It appears to me, however, that the 
onus lies upon the defendant to show that the purchase 
money was so applied. I do not concur with the decision 
which has been referred to (r), in which it is said that in 
the absence of evidence to the contrary, it must be assumed 
that the price received by the father became a part of the 
assets of the joint family. If the father was not entitled 
to raise the money by sale of the estate, and the son is 
entitled to set aside that sale, the onus lies on the person 
who contends that the son is bound to refund the purchase 
money before ho can recover the estate, to show that the 
son had the benefit of his share of that purchase money* 
If it should appear that he consented to take the benefit of 
the purchase money with a knowledge of the facts, it would 
be evidence of his acquiescence in the sale^^ (s ) . 

§ 342. The doctrine laid down by the High Court of 
Bengal in the above case is still good law where the alien- 
ation is made by a coparcener other than a father, and is 
complained of by coparceners who are not his sons. But 
under the actual facts of that case, and since the decision 
in Oirdhari Lull v. Kantoo Lull, (§ 285) the ruling to be 
applied would now be different. If the alienation were 
made for an antecedent debt, it would be absolutely binding 
on the sons. If it were not made for an antecedent debt 
the sons could only set it aside on paying the full purchase 
money, this being a debt for which their father would be 
liable to the purchaser as for failure of consideration on 
the sale being cancelled, and for which in consequence 
they and their share of the property would be ultimately 
responsible. If the property sold was not more than would 
fall to the father on partition, it would be open to the 


(r) Muddun Qopal v. Earn Bukshy 6 Suth. 71. 

(8) Acc. Qangahaiv, Vamanajiy 2 Bom. It. C. 319- 
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Court to award it at once to the purchaser as his share, 
free of all claims and equities from the sons (^) 


§ 343. When the sale was made to discharge the personal for personal^ 
debt of the alienor, it was considered that there was no 
equity to refund the purchase money, on setting aside the 
sale. Nor did it make any difference that the defendant 
was an innocent purchaser for value at an auction. He had 
every opportunity of making enquiry, and must have known 
the extreme danger of purchasing an interest which had 
been originally bought from a single member of a joint 
undivided family living under the Mitakshara law {u ) . So, 
the value of improvements made by one who has purchased 
with knowledge of fraud, or after such fraud has come to 
his knowledge, cannot be recovered. But I apprehend it 
would be different where the sale was merely set aside as 
being beyond the powers of the vendor (r) . 


§ 344. An intermediate case is where the sale of the whole where sale 
property is not justitiable, but a sale of part would have been ablef 
justifiable, or where part of the consideration was applied 
to purposes so beneficial to the family, that in respect of it 
an equity arises in favour of the purchaser as against a mem- 
ber of the family seeking to set aside the transaction. In one 
case {w) the suit was by a son to set aside a conditional deed 
of sale executed by his father and his father^s brother, so far 
as it affected his father\s moiety of the property. It appear- 
ed that the deed was executed upon a loan of money, part 
of which was properly borrowed on grounds of legal neces- 
sity, while the remainder was not. The principal Sudr Amin 
treated the deed as valid in respect of a portion of the land Eqmtiea on 
in proportion to that part of the consideration money which 
was borrowed for and spent in a matter of legal necessity, 


(<) Koer Haamat v. Sunder Dos, 11 Cal. 396. 

(it) Nathu V. Chadif 4 B. L. R. (A. CJ. J.) 15 ; S. C. Suh nomine^ Nuthoo v. 
Chedee, 12"Suth. 447. 

(d) Sadashiv v. Dhakubai^ 5 Born. 450. 

( kj ) Rajararn Tewar v. Luchmunt 4 B. L, E. (A. 0. J.) 118—125 ; S. C. 12 


Snth. 478. 
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and void as too the residue of the land conveyed. Sir Barnes 
Peacocky C. J., considered the correctness of this principle 
to be very doubtful, and intimated that in such a case the 
more reasonable course would be, that upon the defendant's 
establishing the necessity for part of the loan, the Court 
should decree that the deed should be set aside, and the 
plaintiff recover possession upon his paying the amount 
which was legally taken up for necessary purposes recogniz- 
ed by law, or that the deed should be set aside in proportion. 
No decision was given, however, as no relief could be given 
for want of necessary parties. In some later cases the course 
adopted was to set aside the deed on payment of so much of 
the consideration money as was a proper charge upon the 
estate (tr). 

Laches. So also, even though the charge has not been created for 

family purposes, if there are circumstances of laches or 
acquiescence which would render it inequitable that the deed 
should be set aside unconditionally, the Court will compel 
a refund of the purchase money {y ) . 


Necessity for 
offer to refund. 


§ 845. In some cases where the Court considered that the 
plaintiff should have offered to refund the purchase money, 
and the plaint contained no such offer, the suit was dis- 
missed, the plaintiff being at liberty to bring a fresh suit 
differently framed (z). This seems to be a mere question of 
pleading. If, as Sir Barnes Peacock said (a), the onus lies 
on the defendant to allege and establish circumstances which 
entitle him to such repayment, one would imagine that the 
proper course would be for the plaintiff to claim to have the 
deed set aside, as not being lor a matter of legal necessity 
or with the consent of the family, and for the defendant to 


341 ; Sadasliivx. Dhakuhai, 5 Bom. 450 ; Suhramania v. PonnutiamiySMsid, 92. 
(v) 8uruh V. Shew Gobind, 11 15, L. H, Appx. 29. 

( 2 ) Supra, note (x) 11 B. L. R. 416 ] ib,, Appx. 29 ; Supray note (i/). Bee 
Durga Prasad v. Nawazish, I All. 691. 

(a) Modhoo v. Kolhur, B. L. R. Sup. Vol, 1018 j S. C. 9 Suth. 511* 
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get rid of this case, wholly or in part, by showing the 
circumstances which made out his equity to repayment. 
Where the plaintiff deliberately elected to rest his case upon 
an allegation of wasteful and extravagant borrowing, and 
failed to make out that case, the Court refused to allow him 
to repay the purchase money, and have the deed can- 
celled (fc). 


§ 346. When wo come to Bengal law, as laid down by Principles of 
Jimuta Vahana, the whole of the above distinctions at once 
vanish. I have already (§ 235) pointed out the process by 
which he got rid of the principle which pervades the Benares 
law, that property in a son is by birth, and established the 
opposite principle, that a son is simply heir presumptive to 
his father, and entitled to nothing more than his father 
chooses to leave him. This doctrine, in which an admission 
that alienations by a father of ancestral property were 
immoral was coupled with an assertion that they were valid, 
naturally exercised the minds of English lawyers a good ^ 
deal. They would have accepted the assertion as a matter 
of course, but they were perplexed by the admission. 
Accordingly, we find that Mr. W. MacNaghten laid down 
the law in a way which was really nothing more than the 
Mitakshara over again, and Sir Hyde East in 1819 took 
very much the same view (§ 236). The Futwahs of the 
pandits were persistently given in accordance with the doc- 
trines of Jimuta Vahana. But these futwahs appeared to 
be contradictory, because they were applied to two different Apparent oon- 
states of fact, viz., alienations and distributions. To an 
English lawyer it seemed obvious, that if a man could give 
his property to strangers, he could also give it to his sons ; 
and that if he could give everything to one son, to the ex- 
clusion of the others, a fortiori ho could give it to all of 
them in any proportions he wished. But a Hindu pandit 
treated one proceeding as an alienation and the other as a 
partition. He produced one set of texts from Jimuta 


(b) Muddun Qopal v. Bam 6 Suth« 74. 
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Vahana to show that the former proceeding was valid, and 
another set of texts, also from Jimuta Vahana, to show that 
the latter was invalid. It is not surprising that there was a 
good deal of confusion before the law was finally settled. 
As regards the right of a father in Bengal to make an un- 
equal partition among his sons, it can hardly be said that 
the law is satisfactorily settled even now. 

§ 347. The earliest reported case is in 1792, when a 
bequest (c) by the Zemindar of Nuddea of his entire ances- 
tral Zemindary to his eldest son was supported. The 
document recited that the Zemindary was impartible, in 
which case, of course, it was unnecessary. The opinions of 
numerous pandits in different parts of the country are 
said to have been taken, and the majority of them declar- 
ed, that whether the Zemindary had been previously exempt 
from division or not, the gift settling the Zemindary on the 
eldest son with a provision for the younger ones, was valid. 
This view was affirmed by the Sudr Court. Mr. Cole- 
brooke appends a note to the case in which he agrees with 
the pandits’ opinion, as being in accordance with the 
doctrines of Jimuta Vahana. He ends by saying, "No 
opinion was taken from the law officers of the Sudr Court in 
this case. But it has been received as a precedent which 
settles the question of a father’s power to make an actual 
disposition of his property, even contrary to the injunctions 
of the law, whether by gift or by will, or by distribution of 
shares” (d). This decision was followed in 1800 by the 
Supreme Court, which affirmed the validity of the wills of 
Rajah Nohkissen and Nemy Churn Mullick, by which ances- 
tral immovable property had been disposed of, in the 
former case at all events, to the prejudice of the testator’s 
sons (e). And in 1812 the Sudr Court, after consulting 
their pandits, held that a gift by a father of his whole estate, 

(c) The docotnent is sometimes spokeu of as a will, sometimes as a deed of 
gift ; it seems really to have been the former. 

(d) Efihanchund v. Eshorchund^ 1 8. D. 2. The judgment of the Sudr Court 
will be found in 2 8tra. H. L. 447. 

(e) F. MaoN, 856) 840. 
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peal and personal, ancestral and otherwise, to a younger 
son during the life of the elder was valid, though immoral, 
the gift of the whole ancestral landed property being 
forbidden (/), In 1816, however, the law was unsettled 
again by the case of Bhowanny Churn v. The Heirs of Ram- 
haunt {g). That case will be discussed more fully here- 
after (§ 450), but it is sufficient here to point out, that it 
was a case where a father had made an unequal partition 
among his sons. The pandits practically found, that as a 
partition, it was invalid from its inequality, and that it 
could not be supported as a gift, because there had been no 
delivery of possession. The result was that the partition 
was set aside. The case is followed by an elaborate note Rights of sons, 
in which the opinions of the pandits in this and the two 
previous cases in the Sudr Court are examined, and the 
writer intimates that those cases had probably been incor- 
rectly decided, so far as they respect the ancestral immov- 
able estate (h). It is evident, however, that the pandits 
would not have agreed in this view, for we find that in 1821 
they pronounced opinions affirming a gift by a father of an 
ancestral taluq to one of his eleven sons (i), and in 1829 
they supported a sale by a Zemindar of an ancestral taluq 
during the life of his son. They laid down the broad 
principle, ^^The law as current in Bengal recognizes no 
proprietary right in the son, so long as that of the father is 
existent ; and therefore in the case stated, as Ram Shun- 
her^s (the fatheris) right in the soil, was existent, Mohun 
Chund (the son) could have no claim upon it^^ (fc). Finally, 
in 1831, the same question arose again in the Supreme Court 
of Bengal, and was referred to the Judges of the Sudr 
Dewanny, who returned the following certificate ; On 


(/) Ramkoomar v. Kishenkunkerf 2 S D. 42 (52); F. MacN. 277. 
iq) 2 S. D. 202 (269) ; F. MacN. 283, 294. 

(n) These conflicting opinions were probably before Sir Hyde East in 1820, 
when he pronounced his judgment in Cossinaut Bysack v. Hurroosoondry (2 M. 
Dig. 198), where he balances against each other two conflicting sets of texts, 
with an evident consciousness that he had got into a labyrinth to which he did 
not possess the clue. 

(i) Raujkrisno v. TaranMchwn^ F. MaoN. 265, Appx. viii. 

{k) Kumla v. Oooroot 4 S. D. 322 (410 ) 
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mature consideration of the points referred to us, we are 
unanimously of opinion that the only doctrine that can be 
held by the Sudr Dewanny Adalut, consistently with the 
decisions of the Court, and the customs and usages of the 
people, is, that a Hindu, who has sons, can sell, give, or 
pledge, without their consent, immovable ancestral pro- 
perty, situated in the province of Bengal ; and that with- 
out the consent of the sons, he can, by Tvill, prevent, alter or 
affect their succession to such property” (/). This certifi- 
cate has ever since been accepted as settling the law in 
Bengal, on the points to which it refers (m), and it makes no 
difference that the property is impartible, and descends by 
the rule of primogeniture {n). Of course there never was 
any doubt as to the right of a Bengal proprietor to dispose 
of his property to the prejudice of relations other than his 
own issue (o), as for instance to deprive his widow of her 
share on a partition (p) . 

§ 348. As regards those who are coparceners in Bengal, 
that is brothers, cousins, or the like, who have taken pro- 
perty jointly by descent, or who have acquired it jointly, 
there is also no difficulty. In Bengal the right of every 
coparcener is to a definite share, though to an unascertained 
portion of the whole property (§ 241). This right passes by 
inheritance to female or other relations, just as if it were 
already divided, and it may be disposed of by each male 
proprietor just as if it were separate or self-acquired pro- 
perty. And such alienations will be taken into account as 
part of his share in the event of a partition. But, of course, 
no one can dispose of more than his share, unless by consent 


(l) Juggomohun v. NeemoOf Morton, 90 ; Motee Lai v. Mitterjeety 6 S. D. 73 
(85). A note follows that this certificate overrules the case of Shown nny Churn, 
It really did notbing of the sort. 

(m) deeper curiarriy Ro,m1fi8hore v. Bhoohunmoyeey 8. D. of 1859, 250 ; S. 0. 
affd. on review, S, D. of 1860. i. 489. 

(n) JJddoy v. .Jnduhlnly 6 Oal, 113 ; Narain v. Lokanathy 7 t^al 461. 

(o) F. MacN. 360 ; Shmvanee v. Mt. TaramuneOy 3 S. D. 138 (184); Sheodas 
V. Kunwuly 8 8. D. 234 (313), Tarnee Churn v. Mt. Dasee, 3 8. D. 897 (530) 
As to the rights r>f an ndopted son, see ante^ § 153 and note. 

(p) Dehendra Coomar v. Brojendracoomary 17 Cal. 886. 
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of the others, or for necessary purposes { 3 ) . And so an un- 
divided coparcener may in Bengal lease out his own share, 
and put his lessee in possession (r) . But as a son has no 
interest in his father^s property during the father^s life, a 
sale of such property hy him during the father^s life would 
be wholly void, and it has been ruled that if the purchaser 
had got into possession, the son himself might recover the 
property from him when his own title as heir accrued. The 
purchaser, however, would have a right to recover the pur- 
chase-money (s), 

§ 349. It has been held in the Allahabad High Court that 
an agreement by one coparcener not to alienate his share to 
any one except his coparcener is valid, and may be enforced, 
and that an alienation to a stranger made in violation of « 
such an agreement may be set aside at the suit of the other 
coparceners (f) . The former part of the ruling is, of course, 
beyond doubt. But it may be questioned whether the latter 
part would be followed by those Courts which recognize the 
right of a coparcener to dispose of his share. Can an agree- 
ment by a member of a family not to exercise his ordinary 
rights of property be enforced against a stranger, who has 
dealt with him in ignorance of such an agreement ? In other 
words, can the agreement operate as anything more than a 
trust in favour of the other members of the family, which 
is ineffectual against a purchaser for value without notice 
of the trust ? (u ) . 

§ 350. Throughout the preceding paragraphs no distinc- Casas of gift. 


(g) Rajhuluhh v. Mt. Bimetal 1 S.D. 44(69) ; Prannath v. CaUshunkur^ 1 8.D. 
46 (60) ; Anxindchund v. Kishen^ \. S. D. 116 (162), where, see Mr. Colebrooke's 
notes. Ramkunhaee v. Bung Chund, 8 S. D. 17 (22) ; Kounla v. Mam Huree^ 
4 8. D. 196 (247) ; Bakhawat v. THlok, 5 S. D. 888 (897); 2 W.MacN. 291,294, 
296, 806 n., 818. 

(r) Ram Debul v. Miterjeetf 17 Both. 4)20 ; Macdonald v. Lalla Shih^ 21 
Snth. 17> 

(a) Qunganarain r. Bulrani, 2 M. Dig. 162. 

(t) Lakhmi v. Tort, 1 All. 618. See Lachmin v. Koteshar, 2 All. 826. See 
j>08t. §8 887, 446. 

(u) Bee Kanna Pidinrodi v. Komhi AcheVy 8 Mad. 881 ; AH Hasan v. Dhirjoy 
4 Ail. 618. 

^3 
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tion has been drawn between gifts and transfers for valu- 
able consideration. The High Courts of Madras and Bom- 
bay it will be remembered, allow a coparcener to alien his 
undivided share for value, but not by way of gift (§§ 332, 
335), and according to the view taken by the High Court of 
Bengal, equities would arise in favour of a purchaser for 
value which would not exist in favour of a donee. Where a 
transaction can only be supported on the plea of necessity, 
of course a gift could never be valid. An exception may 
exist, perhaps, in favour of gifts of a certain part of the 
property for pious purposes. These will be treated of at 
length in Chapter XII on Religious Endowments. Where 
property is absolutely at the disposal of its owner, as being 
the property of a father under Bengal law, or the separate 
• or self-acquired property of any person, he may give it 
away as freely as he may sell or mortgage it (v), subject to 
a certain extent to the claims of those who are entitled to 
be maintained by him {w). And where a gift is valid it 
may be accompanied with conditions, such as that the donor 
should be maintained by the donee during his lifetime, and 
that his exequial ceremonies should be performed after his 
death in consideration of the gift (x ) ; that the donee should 
forego claims against the donor, and should defray expenses 
of the worship of the idol {y) ; that the property should 
pass to another in a particular event (z). So a donatio 
mortis causa, revocable if the donor should recover from an 
illness, is valid (a) . But a gift will be invalid which creates 
any estate unknown to, or forbidden by, Hindu law (5). 
Provisions which are repugnant to the nature of the grant, 
such as a restraint upon alienation or partition are inva- 


(•) Suminadien v. Durmarajien^ Mad. Deo. of 1853} 291 ; and see authoritiee 
ated antst S 848, note (g), 2 Dig. 169. 

(te) As to the extent to which this limitation applies, see post, $ 418. 

(«) Narayun v. ML But Bunsee, 8 8. D. 877 (608) ; see note. 
iy) Madhuhehundet v. Bamaeoondree, 8. D. of 1868, 108; Qokool Nath v. 
Isaur Loehy/n, 14 Cal 222. 

(«) Soorjeemoney Dosaee v. Denobundo, 9 M. 1. A. 123, 185: per curiam, 
Tagore y. Tagore, 4 B. L. E. (O C. J.) 192. 

(a) Viaalcttchmi v. Suhhu, 6 Mad. H. 0. 270. 

Q Tag^e v. Tagore, 4 B. L. B. (O. C. J.) 103 ; 8. 0. 9 B. L. K. (P. 0.) 877 ; 
E5. U. 18 oath. 859* 
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lid (c) , So are all conditions which are immoral or illegal. 

Where the gift is in itself good, conditions which are 
repugnant, or illegal, or immoral are ineffectual, but the gift 
itself remains good. Where the illegal condition is the 
consideration for the gift, and therefore forms an essential 
part of it, both will fail (d) . Where a gift is already com- 
plete so that the property has completely passed from the 
donor to the donee, any conditions that may be subsequently 
added are absolutely void, since the person who attempts 
to impose them has ceased to have any right to do so (e). 

Where a gift to A for life is followed by a gift of the 
remainder of the estate to B, if the gift to A is void, the 
estate of B is accelerated, and takes effect at once (/). 

A gift to A with a condition postponing his enjoyment to 
a period beyond majority is good but the condition is bad, 
unless there is an intermediate disposition in favour of some 
other person (gr). And of course the same principles apply 
to a transfer for value. 

§ 351. Few propositions have been laid down with more PosBeBsioii. 
confidence than the doctrine that under Hindu law a gift 
is invalid without possession. Yet Hindu law, properly so 
called, appears to lay little stress on any such rule as specially 
applicable to gifts. Gifts have been always favoured by 
the Brahman lawyers, for the obvious reason that they were 
generally made to Brahmans. The early sages discuss the 


(c) See post, § 887 ; F. MacN. 827 ; Venicatramanna v. Brammanna, 4 Mad. 
H. G. 845 { Amiruddaula v. Nateri^ 6 Mad. H, G. 856 ; Thakoor Kamlnauih v. 
Qovernmenty 13 B. L. H. 445, 457 ; S. G. 22 Sath. 17 : Ananiha v. Isagamuthu, 
4 Mad. 200 ; Ookool Nath v. Issur Lochun, 14 Gal. 222 ; Alt Hasan v. Dhirja^ 4 
All. 518; Narayanan v. Kannan, 7 Mad. 315 ; Bhairov. Parmeshri, 7 All. 516. 
Tiunafer of Property Act (IV of 1882), §$ 10, 12. See as to each oonditious in 
a lease, Vyankatroya v. Shivramhatt 7 Bom. 256 ; Nil Madhah v. Narattam, 17 
Cal. 826, in a mortgage MukJcanni v. Manan Bhatta, 5 Mad. 186. See per curiam, 
Tagore v. Tagore, 0 B. L. B. (P. G.) 305, 406; S. G. 18 Sath. 859 ; and Benaud, 
V. Tourangeauy L. H. 2 P. G. 4. As to agreements between coparceners not to 
divide, see post, § 445. 

id) Bam Sarup v. Mt. Belay 11 I. A. 44 ; 8. G. 6 All. 313. Transfer of Pro* 
perby Act (IV of 1882), §$ 25, 18 ; re Dugdale, 38 Gh. D. 176, re MoorCf 89 Ch. 
D. 116. 

(e) Bam Sarup ▼. ML Bela, ub. sup. 

if) Ajudkia Buksh v. ML Bukmin Kuar, 11 1. A. 1. Transfer of Pr<^riy 
Act (ly of 1882), § 27. See also for a case where the subaeqaent eitate fallsi 
I 16. 

ig) Qosavi Shivgar v. BivetLCarnac, 18 Bom. 463. 
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law of gifts with special reference to their liability to 
resumption. This depends on the purpose of the gift or 
the special circumstances of the giver. Vrihaspati says, 
Things once delivered on the following eight accounts 
cannot be resumed; for the pleasure of hearing poets, 
musicians or the like, as the price of goods sold, as a 
nuptial gift to a bride or her family, as an acknowledgment 
to a benefactor, as a present to a worthy man, from natural 
affection, or from friendship. What is given by a person 
in wrath or excessive joy, or through inadvertence, or 
during disease, minority or madness, or under the influence 
of terror, or by one intoxicated, or extremely old, or by an 
outcast or an idiot, or by a man afflicted with grief or with 
pain, or what is given in sport ; all this is declared ungiven 
or void. If any thing be given for a consideration unper- 
formed, or to a bad man mistaken for a good one, or for 
any illegal act, the owner may take it back'^ {h ) . Katya- 
yana says, that He who delivers not a present which he 
has promised to a priest, shall be compelled to pay it as a 
debt, and incurs the first amercement and Harita lays 
it down broadly that a promise legally made in words, 
but not performed in deed, is a debt of conscience both in 
this world and the next” (i). In one case reported by 
Mr. MacNaghten (k) where the facts placed before the 
pundit stated, It does not clearly appear that the donee 
ever took possession of the property given his futwah 
asserted that the gift could not be resumed, quoting as 
authority a text of Manu once is the partition of an in- 
heritance made ; once is a damsel given in marriage ; and 
once does a man say, I give.” These three are by good 
men done once for all and irrevocably.” No doubt the 
pundit also answered that even without a gift the donee 
was entitled to the property as being adopted in the Kritrima 


( h) 2 Dig. 174, 197 ; Narada, Pt. 11. ch. iv. Katyayana, 2 Dig. 197 ; Manti, 
vili. 212, 218 ; Gotama. 2 Dig. 172. See as to revocation of gifts the Transfer 
of Property Act (IV of 16b2}, f 126. 

(i) 2 Dig. 170,171. 

{k) 2 W. MacK. 849 ; case xiii. Bee also ease zxzv, p. 246. 
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form. The necessity for acceptance is put more promi- 
nently forward by Yajnavalkya ( 1 ), who says, ^^The ac- 
ceptance of a gift should be public, especially of immova- 
able property. Whatever may be lawfully given and is 
contracted to be given, shall not after gift be resumed.^^ 
So far as this text makes possession necessary to give 
validity to a gift, Yajnavalkya seems to treat it as standing 
on the same footing with other modes of transfer. In an 
earlier passage (m) , he says, Acquisition by title is stronger 
than possession, unless this has come down from ancestors. 
But acquisition by title is of no avail without possession for 
a short time.^^ The whole subject is discussed at con- 
siderable length by the author of the Mitakshara under 
two headings, of possession without a title and of a title 
without possession (ti). As regards gift he says, ^^gift 
consists in the relinquishment of one^s own right, and the 
creation of the right of another ; and the creation of another 
man^s right is completed on that other’s acceptance of the 
gift but not otherwise. Acceptance is made by three 
means, mental, verbal or corporeal. Mental acceptance is 
the determination to appropriate ; verbal acceptance is the 
utterance of the expression, this is mine or the like ; corpo- 
real acceptance is manifold, as by touching ” (o) . " In the 

case of land, as there can be no corporeal acceptance with- 
out enjoyment of the produce, it must be accompanied by 
some little possession ; otherwise the gift, sale, or other 
transfer is not complete. A title, therefore, without corpo- 
real acceptance, consisting of the enjoyment of the produce, 
is weaker than a title accompanied by it or with such 
corporeal acceptance. But such is the case only, where of 

(0 II. 176. , . (rw) II. 27. 

(n) Mifc. iii. §§5 and 6, translated by Mr. William MacNaghteu, I W. MacN 
212, 217. 

(o) Under Eo^lisb law tbe acceptance of a gift by a donee is to be presumed 
until bis dissent is signified, even tbougb tbe donee is not aware of it, and tbe 
presumption has even been beld to apply to a gift which tbe donor desired to 
revoke before the donee knew that it bad been made. PerLindley^ L. J., 21 Q. B. 
n., p. 541. Where, however, delivery is necessary, as in tbe case of a parol gift 
of a chattel capable of gift, mere words of giving and acceptance, communioat^ 
by the donor to tbe donee, and by tbe donee to the donor, do not pass tbe pro* 
perty without delivery. Cochrane v. Moore^ 25 Q. B. D. 57. 
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these two the priority is undistinguishable ; but when it is 
ascertained which is first in point of date, and which pos- 
terior, then the simple prior title affords the stronger 
evidence. Or the interpretation may be as follows : Evi- 
dence is said to consist of documents, possession, and wit- 
nesses.^^ This having been premised as the general rule, 
the text a title is more powerful than possession unaccom- 
panied by hereditary succession,^^ and where there is not 
the least possession, there a title is not sufficient,’^ have been 
propounded to point out to which the superiority belongs, 
where the three descriptions of evidence meet.” Apparently, 
in the view of Vijnaneswara, acceptance was necessary to 
complete a gift because according to a Hindu lawyer pro- 
perty can never be in abeyance. It cannot pass out of one 
till it is received by another. The very nature of a mort- 
gage or sale, which is necessarily a bilateral proceeding, 
assumes acceptance. No such assumption exists in the case 
of a gift. But as regards actual corporeal acceptance, or 
as he calls it some little possession,” he appears to put a 
gift on the same footing with a sale or other transfer. As 
to all three evidence of possession is material in order to 
determine priorities between conflicting claims, where any 
such dispute exists. Where no such dispute exists, then the 
general rule applies In the case of a pledge, a gift, or a 
sale, the prior contract has the greater force” (p) . 

§ 352. It is probable that the rule that actual possession 
is necessary to give validity to a gift arose, not from any 
special doctrine of Hindu law, but from the general princi- 
ple common to all systems of law, that a voluntary promise 
cannot be enforced, though the voluntary act, when complet- 
ed is irrevocable (g) . To this extent the doctrine received 
very early recognition in our Courts, and has long since 
been enforced (r) . Whether the English doctrine of Equity 

(p) Mit. iii. 2, 8 5 ; I W. MacN. 200. 

(q) See per curiam^ 11 1. A., p. 283 ; Standing v. Bowring. 31 Ch. D. 282. 

(r) 2 Btra. H.L. 426 ; 2 W. MaoN. 2^, case xzzvi ; Kiihto aoondery v. KUhto 
Motee, Marsballi 867 ; Sham Singh v. mt» Umraoteet 2 8. D. 73 (92) $ HarjU 
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that a declaration of trusty not amounting to a legal trans- 
fer, can be enforced in favour of the object of the trust 
would be extended to cases governed by Hindu law is 
undecided (s) . It is quite certain that no promise to confer 
a future benefit upon a priest, however holy, would be 
enforced by the secular Courts (^). Where, however, the 
donor has done every thing in his power to complete the 
gift, and the resistance to his attempts to give it full effect 
arises from a third person, the fact that possession has not 
been given is no answer to a suit by the donee against the 
obstructing party (7i) . 

§ 353. To complete a gift there must be a transfer of the 
apparent evidences of ownership from the donor to the 
donee. It is, however, sufficient if the change of possession 
is such as the nature of the case admits of. Therefore, 
where the gift is of land, which is in the possession of 
tenants, receipt of rent by the donee is enough, even though 
it is received through a person who received it formerly as 
agent for the donor ; or delivery to the donee of the deed 
of gift, and of the counterpart lease executed to the donor 
by the tenants {v) . So a gift may be made to an absent 
person, if his acceptance of it is certain, but if it is unknown 
whether he will accept or not, the right of the donor con- 
tinues {w ) . And it was stated by a pandit in Bengal that a 


van V. Naran Harihai, 4 Bom. H. 0. (A C. J.) 81 ; Vasudev v. Narnyan^ 7 
Bom. 181. The Tranefer of Property Act (IV of 1882). § 122 only requires an 
acceptance of the jarift by or on behalf of the donee, which acceptance must bo 
made during the lifetime of the donor, and while he is still capable of giving. 
If the donee dies before acceptance, the gift is void. But by § 12^ nothing in 
the above provisions would affect any rule of Hindu law. 

(s) Venkatachella v. Thathammul, 4 Mad. H. C. 460 ; Hirhai v. Jan Mahomed^ 
7 Bom. 229. 

(t) Manjanadhaya v. Tangamma^ Mad. Dec. of 1861, 24 ; Cursing v. Mohunt, 
8. D. of 1867, 1000. 

(u) Kalidas v- Kanhya Lall^ 11 I. A. 218 ; S. C. 11. Cal. 121. Seethe facts 
of this case stated, post, § 359 ; followed in cases under Muhamraedan Ihw. 
Mahomed Buksh v. Hoeseini Bibi, 15 1. A. 81 ; B. C. 15 Cal. 684 ; Sheikh 
Muhv/mmed v. Zuhaida Jan^ 16 1. A. 205 ; B. C. 11 All. 460. 

(v) Bank of Hindustan v. Premchandt 5 Bom. H. C. (0. 0. J.) 83 ; Wanna-^ 
than V. Keyakadathf 6 Mad. H . C. 194 ; Harjivan v. Naran, 4 Bom. H. 0. (A. C . 
J.) 31 ; Man Bhari v. Naunidh, 4 All. 40 ; Kallyani v. Narayana, 9 Mad. 267. 

(io) Srikrishna, cited with approval by Macphersony J , Krishnaramaniv. 
Ananday 4 B. L. R. (0. 0. J.) 291. 
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gift would be valid, even though the donor retained pos- 
session, if it was expressly stated in the deed that he was 
holding the property as a loan from the donee (a?) . So it 
has been held, that where the donee is incapable of taking 
possession, as being a minor or a lunatic, the possession of 
the donor is enough, if it is expressly asserted to be in trust 
for the donee {y ) . And when the donee was in possession 
either alone, or jointly with the donor, before the gift, the 
continuance of his possession is sufficient, without any new 
delivery (z ) . So where one of several donees is already in 
possession, a declaration of gift to him on behalf of all, 
assented to by himself and the other donees is sufficient, 
without putting them in possession (a). The gift of an 
incorporeal right will be sufficient if it is made in such 
a manner as would suffice for the transfer of choses 

Donee must be in action (b). It follows from the above principles, that 

In exisiieDce ' ^ i j. 

whether the gift be in proesenti or in futuro the donee must 
be a person in existence, and capable of accepting the gift 
at the time it takes effect (c). The only exceptions are 
the cases of an infant in the womb, or a person adopted 
after the death of the husband under an authority from 
him. Such persons are by a fiction of law considered to 
have been in existence at the time of the death (d) . 


Gift to a class 
of whom some 
are incapable 
of taking;. 


§ 354. The principle last stated has given rise to a class 
of cases as to which there appears to be some conflict of 
authority. In England it is well settled that where a gift 
or bequest is made to a class of persons, some of whom are 


Sheodaa v. Kuhwul, 3 8. D 234 (313. 

(y) Punjab Cusf., 75 ; 2 W. MacN 243. 

(z) Meyajee v. Metha^ Bom. Bel. Rep. 80, 89 ; Sheik Ibrahim v. Sheik Sule» 

man, 9 Bom. 140. and the previous case, were decided und^r Muhamme* 

dan law, which iu this respect agrees with the Hindu law. 

in) Bai Kuahal v. Lakhma ManUf 7 Bom. 452. 

ib) Chellamamma v. Subamma^ 7 Mad. 23 ; Khureadji v. Pestovji^ 12 Bom. 
673. 

(c) This is the actual time of giving, that is the date of the gift, if inter vivos 
or the death of the testator, if by will : not the possible time of receiving. See 
Tagore v. Tagore^ 9 B. L. R. 899 ; 8 C 18 8uth. 869 ; Sondaminey v. Jogesh^ 
2 Cal. 265 ; Kherodemoney v. Donrgamoneyy 4 Cal. 455 ; Bai Mnmuhaiv. Dossa 
Morayi, 15 Bom. 443 ; post, § 886. 

id) Tagore v. Tagore, 4 B. L. R.. (O. C. J.) 108 j S. C. on appeal in the P. 0 
9 B. L. K. 877, 397, 400. 404 ; 8. C. 18 Suth. 859. 
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incapable of taking, the disposition fails as to all. This 
rests not upon any technicality of English law, but upon 
the ground that the intention of the donor was to benefit 
all equally, and that it is impossible to know what shape his 
wishes would have taken, if he had been informed that 
they could not be carried out as he intended {e ) . This rule 
has been applied in several cases in India, where it has 
been held that a disposition in favour of a class of persons, as 
to some of whom the gift is void for remoteness, or some of 
whom are or may be incapable of taking as being unborn at 
the time when the gift should take effect, is void as to all. 
And the rule applies even though all the members of the 
class are in fact born before the gift or bequest takes effect, 
if it was antecedently possible that they might not have 
been so born, since it is an invariable rule that regard 
is had to possible not actual events, and the fact that 
the gift might have included objects too remote, is fatal to 
its validity irrespective of the event’^ (/). The existence of 
such a rule as properly applicable to India appears to have 
been recognised by the Judicial Committee in one case, 
though they were of opinion that upon the true construc- 
tion of the instrument the disposition did not come within 
the rule (g). The rule itself is expressly made applicable 
by the Legislature to transfers which are invalid as offend- 
ing against the doctrine of perpetuity, or where an attempt 
is made to create a series of limited interests in favour of 
persons not in existence at the date of the transfer, after 
the termination of a previous vested estate {h). Whether 


(e) Leake v. Bohinson^ 2 Mer. 303, 390; Pearks v. Moseley^ 6 App. Ca. 714. 
if) Brahmamayi v. Jages Chandra, 8 B. L. R. 400; Soudaminey v. Jogesh, 
2 Cal. 262 ; Khe^'odemoney v. IJooi gamoney , 4 Cal. 455; Jairam v. Ruverhai, 
9 Bom. 491, 508; Javerhai v. Kahlihai, 15 Bom. 326 ; 1 Jarmiin on Wills, 4th 
ed. 266. Where the invalidity of any disposition of property turns on the possi- 
bility that a particular person might have childi’en, evidence is not admissible 
to show that from advanced age the birth of future children is impossible re 
jDaicsou, 39 Ch. D. 155. The same rule would, no doubt, apply to any other 
physical incapscity. 

(g) Kumar Tarakeswar v. Kumar Shashi, 10 I. A. at p. 60; S. O. 9 Cal. at 
p. 960. 

ih) Transfer of Property Act (IV of 1882), § 15 ; Succession Aot(X of 1865), 
§ 102. Nothing in these sections alters any principle of Hindu law. Act IV 
of 1882, § 2 ; Act XXI of 1870, §3* Alangamonjori v. Sonamoni, 8 Cal. 637. 
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it was intended to exclude the application of the rule in 
all other cases is matter of argument or inference. 

§ 354A. A class within the meaning of this rule has 
been defined as follows by Mr. Jarman (i) . A number of 
persons are popularly said to form a class when they can 
be designated by some general term, as children, grand- 
children, nephews, but in legal language the question 
whether a gift is one to a class depends not upon those 
considerations, but upon the mode of gift itself, viz., that it 
is a gift of an aggregate sum to a body of persons uncertain 
in number at the time of the gift, to be ascertained at a 
future time, and who are to take in equal or in some other 
definite proportions, the share of each being dependent for 
its amount upon the ultimate number of persons.’* The 
rule does not apply where all the individuals are named, as 
then the intention of the donor as to each is defined. In 
such a case, if they are to take as tenants in common, and 
the gift fails as to some, the others take their appointed 
shares (fc). If they are to take jointly, those who are 
capable of taking are entitled to the whole {1). Nor does 
it apply where the nature of the benefit conferred — such 
as residence in a family house — is not dependent on the 
number of persons who may ultimately prove that they 
have a right to share (m) , Where there are independent 
and alternative gifts, of which one is good at the time the 
document takes efEect, and the other is void, the former 
will take efEect, and the latter will be disregarded (7t) . 

§ 355. Recent decisions throw some doubt upon the above 
doctrine as of universal application in India. The first case 
is a decision of the Judicial Committee which of course is 
conclusive as to whatever it lays down (o). In that case 


(i) Jarman. Wills, I. 266 (4th ed). 

(fe) James v. Lord Wynfordf 1 8m. & Giff. p. 69, 

(1) Nandi Singh v. Bitaram^ 1 I. A. 44; 8. C. 16 Cnl, 6/7. 

(w) Krishanath v, Atmaram^ 15 Bom. 643. 

(n) Re Harvey t 89 Oh. I). 289 ; Raikishori v. Vehendranathf 16 1. A. 37 ; 8. 0. 
15 Cal. 409. 

(o) jRai Bishen Chand v. Mt. Asmaida Koer^ 1 1 I. A. 164; 8. O. 6 AU. 560, 
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there were alive as members of an undivided family govern- 
ed by Mitakshara law, Mata Dyal, his son Udey Narrain, 
and Satrujit the only son of Udey Narrain. To protect the 
estate against the profligacy of Udey Narrain, Mata Dyal, 
with the consent of Udey Narrain to whom a sum of Rs. 5,000 
was paid, transferred the estate to Satrujit Narrain and 
his own brothers who are born or may be bom hereafter. 
The validity of this gift was objected to, amongst other 
reasons, on the ground that as the unborn sons of Udey could 
not take, the gift to Satrujit himself as a member of the 
class of Udey ^8 sons, was invalid. In support of this view 
reference was made to § 102 of the Succession Act (X of 
1865). As to this the Committee replied that the gift in 
question did not come within the terms of the section (p). 
Upon the general question their Lordships held that the 
gift was not made to a class of whom Satrujit was one, but 
that it was made to Satrujit as a person in whose favour it 
was intended to operate at once, for a purpose which would 
be absolutely frustrated if it did not so operate. The further 
intention that his younger brothers, if he ever had any, 
should share in the benefit of the gift, could not be carried 
out, but that was no reason for holding the whole trans- 
action to be void. They said (q) " Cases are not rare in 
which a Court of construction, finding that the whole plan 
of a donor of property cannot be carried into effect, will 
yet give effect to part of it, rather than hold that it shall 
fail entirely. In the present case, there is every reason 
for holding that, if Satrujit’s possible brothers are not able 
to take by virtue of the gift, he shall take the whole. He 
is there present and able to receive the gift. He is an 
individual designated in the deed. If the deed stood alone, 
it is a question in each case whether a designated person 
who is coupled with a class described in general terms is 


(p) It seems very doubtful whether under the saving clause of the Hindu 
Wills Act, § 102 of Act X of 1865 has any application to Hindu Wills. See pet* 
Wilsont J., [2 Gal. p. 660. It has no application whatever to gifts or transfers 
inter vivos* 

(9) 10 1, A., p. 178} S. C. 6 All., p. 573. 


64 in. 
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merged into that class or not. But the deed does not stand 
alone# It is followed by actions of a kind which, even 
without a deed, may work a transfer of property in India. 
Satrujit is entered in the Collector's books as the sole 
possessor of the property, and his guardian takes posses- 
sion, first in his name and afterwards as his successor. 
Their Lordships hold that the circumstance that the parties 
wished to do something beyond their legal power, and that 
they have used unskilful language in the deed of gift, ought 
not to invalidate that important part of their plan which is 
consistent with one construction of the deed, and is clearly 
proved from the transfer of the property in fact.^^ 

§ 356. This decision was followed in a very similar case 
in Calcutta (r), where a man by deed of gift gave certain 
property to Ramlal and Shamlal the two existing infant 
sons of his son Madhiib, with a direction that they and their 
uterine brothers who should be born hereafter should divide 
the same amongst them in equal shares. He then proceeded 
to provide that the two grandsons so named should be 
placed in possession and have their names registered. But 
the rights of the uterine brothers to be born in future were 
not to be extinguished by this possession. The Court held 
on the authority of the Privy Council case that the gift was 
good to the persons so designated, though ineffectual as to 
those who might be born hereafter. Wihcm, J., however, 
upon an elaborate examination of all the Indian and English 
authorities, arrived at the conclusion (p. 681) that the rule 
in Leake v. Rohinmn was only applied in England to gifts 
to a class tainted ^vith the vice of remoteness, and that the 
Indian Succession Act, § 102, and the Transfer of Property 
Act, § 15 marked the intention that the rule should only be 
extended to India in similar cases. He then expressed his 
opinion that the decision in Rai Bishen Chand’s case was 
inconsistent with the rulings in Soudamoney^s and Kherode- 
money^s cases, and ended by saying (p. 685) ^'For these 
reasons I should be prepared, if necessary, to dissent wholly 

(y) Ramlal Sett y* Kanai Lal^ 12 Oal. 668. 
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from the doctrine laid down in those cases, and to hold, as 
the general rule, that where there is a gift to a class, some 
of whom are or may be incapacited from taking, because 
not born at the date of gift or the death of the testator as 
the case may be, and where there is no other objection to 
the gift, it should enure for the benefit of those members of 
the class who are capable of taking.” 

The latter part of the judgment was, of course, merely 
obiter dictum. The views there laid down have, however, 
been followed to their full extent by the Hight Courts of 
Madras and Bombay. Property was granted to a man for 
his life, and at his death to persons (in the Madras case 
his brothers, in the Bombay case his children) forming a 
class, whose description would equally embrace persons born 
during and after the life of the testator or settlor. In each 
case the person who claimed the property had been in fact 
born before the document took effect, and no one had been 
born after that date. The Court held that he was entitled 
to take in accordance with the Calcutta judgment («). The 
Bombay High Court further supported its opinion by a 
reference to the language of Jessel, M. R., (f) where he 
said : I think there is a convenient mode of interpreting 
this testatoPs intention, and it is this : The testator may 
be considered to have a primary and a secondary inten- 
tion. His primary intention is that all members of the 
class shall take, and his secondary intention is that if all 
cannot take, those who can shall do so.” In the case 
before Jesnel, M. R., the testator had given certain pro- 
perty to "the children of my late brother Joseph Coleman 
who shall survive me or who shall have died in my lifetime 
leaving issue living at my death in equal shares.” Four 
children of Joseph were living at the testator's death, and 
one had died leaving issue living at the death of the 
testator* The Master of the Rolls said that he intended 


Manjammaf. Padfnanahhayyat 12 Mad. 883) Mangaldas v* 
16 Bom. 662. 

(0 In re Colemant 4 Oh. D.| p. 168. 


4 ^ 
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somehow to provide for a child who died leaving issue, 
but did not know how to do it. That part of the gift 
therefore failed ; but the supposed secondary intention was 
carried out by holding that the four children took the 
share among them. The doctrine of Leake v. Bobmeon had 
no application to the case, which was decided on completely 
different principles as regards the child who had prede- 
ceased the testator. 

§ 357. A gift once completed by delivery or its equiva- 
lent is binding upon the donor himself, and upon his 
representatives, and is valid even against his creditors ; 
provided it was made bond fide, that is with the honest 
intention of passing the property, and not merely as a 
fraudulent contrivance to conceal the real ownership (w). 

§ 358. Another question which has given rise to numer- 
ous and conflicting decisions, is as to the necessity for 
delivery of possession where the transfer is not by way of 
gift, but by way of mortgage or sale of land. Such a trans- 
action, even without possession, would, of course, be valid 
and enforceable as against the transferor. But the im- 
portance of the question would arise where the rights of 
third parties were concerned. For instance, where the same 
property was mortgaged or sold twice, and possession given 
to the last transferee. If the first transfer was valid 
without possession, the first transferee could bring ejectment 
for the land. If it required possession, his only remedy 
would be against his transferor by suit for specific perform- 
ance or for damages. There is a good deal in the passages 
from the native writers quoted above (§ 351) which might 
have been interpreted as intimating that an actual delivery 
of possession was necessary in order to give effect to any 

(u) Sahapaty v. Panyandyy Mad. Dec. of 1858| 61 ; Ahhachari v. 
drayyat 1 Mad. H. 0. 893 ; (fnanabhai v* brinavasa^ 4 Mad. H. 0. 84; Naair 
V. Alata, 2 AD. 891 ; Hat Bishen Chand v. Aamaida Koer^ U I. A. 164; 8. C. 
6 All. 560. Of course it mav be set aside for any ground which shows that it 
was void ah initio against the donor, as from fraud practised on him or 
defective Imowle^e on his part os to its effect, £ai Mantyat/ri v, Narondat* 16 
Bom. 5^. 
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species of transfer. But the more natural explanation ap- 
pears to be that they refer to two difPerent matters, viz., 
the effect of possession as evidencing a right, and the effect 
of possession as destroying a right. For instance, Narada 
says, Written proof, witnesses and possession, these are 
the three kinds of evidence on which the right of property 
rests, (and by means of which) a creditor may recover a 
loan. A document remains always evidence, witnesses as 
long as they live, and possession after a lapse of time. 
What a man is not possessed of, that is not his own, even 
though there be written proof, and even though witnesses 
be living ; this is especially the case with immoveables.^^ 
But in the next verse he shows that he is speaking of what 
we would call the law of limitations, as he fixes periods 
after which possession shall destroy the right to recover ; 
and further on he says, "Where possession exists, but no 
title whatever exists, there a title but not possession (alone) 
can confer proprietary rights. A title having been sub- 
stantiated, the possession becomes valid ; it remains invalid 
without a proved title.” He winds up by saying, "In all 
business transactions the latest act shall prevail ; but in the 
case of a gift, a pledge, or a purchase, the prior act has 
the greater force.” In a subsequent text he says, " What a 
man possesses without a title, he must not alienate” (r). 
Vijnaneswara in commenting on the same rule, viz,, that 
" in the case of a pledge, a gift, or a sale, the prior contract 
has the greater force” expressly points out that this applies 
to the case where a person who has sold or mortgaged to 
one, afterwards, through delusion or avarice, makes a similar 
sale or mortgage to another (u'). These texts and many 
others are reviewed by Professor Wilson, in an article on 
Sir F. MacNaghten^s considerations on Hindu Law, and 
this article with further texts was examined by the Madras 
High Court in reference to a question of inchoate partition. 
Dr. Wilson states his view as follows, " It is therefore in 


(v) Narada, iv. §§ 2 — 18, 17. See also 18 — 28, 27* 

(w) Mit. Hi. 2, § 6; 1 W. MacN. 200. The Transfer of Property Act (JV 
of 1882), $ 48 lays down the same rule. 
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our estimation quite clear that the Hindu Law and common 
sense go hand in hand. A man may forego his rights if 
he pleases, and any capricious abandonment of them for an 
unreasonable time is to be punished by their forfeiture. 
But he is not to be deprived of what is legally his, because 
legal proceedings, interested opposition, accident, distance 
or disease debar him from taking possession of it when it 
first becomes his due.^^ To which the Madras High Court 
adds, '^This seems to us precisely the doctrine derivable 
from the text writers^^ (a?). 


Decisions in 
Hadras. 


Cooncil 

decisions. 


§ 359. The Madras Courts have always held that a sale 
by the owner without delivery of possession is valid as 
against a subsequent sale by the original owner followed 
by possession, and that the first vendee may bring eject- 
ment both against the vendor and the second vendee, on 
the simple principle, that after the conveyance to the first 
vendee the owner of the land had nothing whatever to 
convey^^ (y ) . Two cases in the Privy Council (z) were for 
some time supposed to have laid down the rule that a sale 
will be invalid, jfirst, if the vendor cannot give possession, 
and secondly^ if he does not give possession. In earlier 
editions of this work I had suggested that neither of those 
cases decided that a document, intended to operate as a 
transfer in prsesenti of a specific piece of land, would be 
invalid because possession was not given under it. In both 
cases the Judicial Committee held that the document was 
not intended so to operate. In both cases, too, the sale was 
not of a specific piece of property, but of a share in some- 
thing afterwards to be recovered. Something remained to 
be done between the parties before the purchaser could say 


(x) Wilgon*s works, v 88; Laltshmy v. Narnsimha, S Mad. H. 0. 40. 46. 
affirmed ; IS M. I. A. 118 ; 8. 0. 12 Suth. (P. d) 40. 

o Mad. Dec. of I860, 277; Virabndra v. Hari Rama, 

8 Mad. H. C. 88; Vnsydeva Bhatlu v. Nnraaamma, 5 Mad. 6; Ramaaami v. 
AlartmuUu, 6 Mad. 404* 

(«) Sein V. Baboo Budhoo, 12 M. T. A. 800, 806—809 ; 8. C. 2 B. L. 

T ’ a A® o Sufcli. (P. 0.) 6 ; Bhoho8und/ree v. Issurchunder, 11 B. 

140; compare Kamala v. JHtchoocooty, 10 M. I. A, 

wOO I • 
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that he had a claim to any definite field or house. This 
view was taken by the Privy Council in a later case when 
the same question arose (a) . There Romasundari gave to 
Ruttonmoni an estate for an interest which was ultimately 
decided to be only good for Ruttonmoni^s life, and placed 
her in possession. In 1864 Ruttonmoni^s interest was sold 
in execution, and purchased by Kanhya Lall, who also got 
into possession. She died in 1867. In 1876 Romasundari 
by gift bestowed the same estate upon the wife of Kalidas. 
Neither Romasundari nor her second donee ever regained 
possession from Kanhya Lall. The suit to recover posses- 
sion was brought by the executor of the second donee 
against the purchaser from the first donee, the donor being 
joined as defendant. It was contended that the second 
deed of gift was utterly invalid, inasmuch as the donor was 
out of possession, and no possession was ever given to the 
donee. The Judicial Committee decided against this con- 
tention. After citing the two decisions above referred to 
they say (p. 232), Neither of these decisions is applicable 
to the present case. The ground of them is that the plain- 
tiff was not entitled under the terms of the contract of sale 
to possession. In this case the appellant is under the terms 
of the gift entitled to possession, and their Lordships see 
no reason why a gift or contract of sale of property, whether 
movable or immovable, if it is not of a nature which makes 
the giving effect to it contrary to public policy, should not 
operate to give to the donee or purchaser a right to obtain 
possession. This appears to be consistent with Hindu Law. 
On the principle contended for by the respondent, so long 
as he prevents the true owner from taking possession, 
however violently or wrongfully, that owner cannot make 
any title to a grantee.^^ 

§ 360. During the period which elapsed between these 
decisions there was naturally a good deal of conflict in the 


(a) Kalidas v. Kanhya Lall^ 11 I. A. 218 ; S. 0. 11 Cal. 121 ; followed Maho» 
mid Buksh v. Hosseini Bihiy 15 X. A. 81 ; S. C. 15 Cal. 684. 
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of immoveable property either by gift, sale or mortgage/^ 
Among the exceptions to the above general rule the Chief 
Justice enumerated cases arising between the transferor or 
volunteers claiming under him and the transferee ; cases in 
which the second transferee became such with actual notice 
of the earlier transfer without possession ; or in which he 
had implied notice by the fact that the earlier transfer was 
registered under any of the Acts XVI of 1861, XX of 1866, 
VIII of 1871, or III of 1877 prior to the execution of the 
second instrument. In adopting the principle that regis- 
tration was an implied notice the Chief Justice admitted 
that he was following the American in preference to the 
English or Irish decisions, &thly. It has been held that 
possession by a judgment debtor having a good title is not 
necessary to validate a judicial sale of his lands : Tthly, It 
appears to have been held that possession by the vendee, 
who became such at a judicial sale, is not necessary to vali- 
date the sale to him as against subsequent attaching cred- 
itors under money decrees, or as against purchasers at the 
sales under such decrees : 8thly. The purchaser at a judi- 
cial sale may re-sell without previously taking possessions^ (J). 
A purchaser at a judicial sale is not a purchaser without 
notice, as he only buys such an interest as the execution 
debtor could equitably sell to him (m) . 

As regards persons other than purchasers for value with- 
out notice, the Bombay High Court laid down the rule, that 
a Hindu whose estate was in the possession of a trespasser 
or mortgagee, might sell his right of entry, as such, or his 
equity of redemption, as such, and that the purchaser might 
thereupon sue to eject the trespasser, or to redeem the 
mortgage. But if he professed to sell the estate itself, of 
which he was out of possession, the plaintiff who proceeded 
to sue as the owner of the estate, would be defeated, on the 


(l) Lakhmandas v. Dasratf 6 Bom. 168, F. B.» pp. 176 — 177, 184—187 ; Shiv* 
ram v. Oenu^ 6 Bom. 515 ; Dundaya v. Chenhasapa^ 9 Bom. 427. 

(m) Sohhagchund v. Bhaichand^ 6 Bom. 98; Chmtaman v. Shivram, 9 Bonit 
fit. C* 804 ; Bamaraia v. Arunachellot 7 Mad. 248. 
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ground that the conveyance to him was ineffectual {n). 

This was very much like a distinction without a difference. 

Accordingly after the case of Kalidaa v. Kanhya Loll (o) , 
the Bombay High Court decided that no such distinction 
could be maintained^ and that it was no objection to an 
ejectment on the plaintiff^s title as absolute owner, that his 
vendor had been kept out of possession by adverse claim 
up to the time of his conveyance (p ) . 

§ 362. The case of mortgages creates greater difficulty, Gases of mort* 
as the mortgagor still retains an assignable interest in him- *^***^®‘ 
self. Distinctions would also arise according as the mort- 
gagor had transferred his property in the land, reserving 
only a right to redeem, or had retained the property, merely 
creating a lien upon it in favour of the creditor ; in the 
language of English law, according as the mortgage was 
legal or equitable. Questions of notice, negligence, &c., 
would also largely affect the decision of each case. I do 
not propose to enter into these matters, which are beyond 
the scope of this work, and have been fully treated by Mr. 

Macpherson in his book on Mortgages. I shall briefly point 
out the state of the authorities on the one point of posses- 
sion. It is evident that the effect of want of possession 
will depend largely upon whether such non-possession was 
in accordance with the terms of the contract, or opposed 
to it. Narada says broadly, Pledges are declared to be 
of two sorts, movable and immovable. Both are valid 
when there is actual enjoyment, and not otherwise {q ) . 

It is possible he may be referring to cases in which posses- Mortgage with, 
sion ought to follow the pledge, as it would do naturally 
in regard to movables. In Madras it is quite settled that 
a mere hypothecation of land, neither followed nor intended 
to be followed by possession, creates a lien upon it, which 
may be enforced against a subsequent purchaser (r) . The 

(n) Bai Suraj v. Dalpatraniy 6 Bom. 380 ; Vaaudev Hari v. Tatia Narayan, 

ibid,BS7- ^ ^ 

(o) 11 1. A. 218; S. C. 11 Cal. 121, ante § 869. 

(p) Ugarchand v. Madapa Somana, 9 Bom. 824. (q) Narada, iv. § 64. 

\r) Varden ▼. Luchpathyt 9 M. 1. A. 808; Kadarea v. Raviaht 2 Mad. H. C* 

106 ; Qollay* Kali, 4 Mad. H. C. 484; Sadagopah y. Kuthna, 6 Mad. Jar. 175. 
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same point has been decided in Bengal by the Supreme 
Court, after taking the opinion of the Judges of the Sudder 
Court (a ) . In Bombay the Courts, in dealing with the rights 
of a mortgagee against subsequent mortgagees or purcha- 
sers, proceed upon the doctrine of the position of a purchaser 
for value without notice. Except as regards mortgages in 
Guzerat they hold that a mere mortgage without posses- 
sion cannot prevail against a subsequent mortgagee or pur- 
chaser who has obtained possession without notice {t ) . A 
purchaser with express notice of a previous mortgage takes 
subject to it, and either possession under a previous mort- 
gage, or registration of it prior to the execution of the subse- 
quent transfer, is equivalent to notice {u.) The general 
principle that possession is not necessary to give validity 
to a mortgage as against the mortgagor was affirmed by 
the Bombay High Court in a very elaborate judgment, 
where all the previous cases were reviewed (i?) ; and it has 
also been held that such a mortgagee may maintain his 
claim against third persons who are wrongfully in posses- 
sion {w ) ; or against purchasers at a Court sale, who only 
take the right, title, and interest of the debtor (x ) . 

Priority be- § 363. Another point as to which there is a conflict of 

tween register- t 

ed and unregis- decisions IS as to priority between two documents, the former 

mentef of which is unregistered, and the latter is registered. Where 

the former document is one of which registration is com- 
pulsory, no question can arise. The unregistered document 
creates no rights, and is inadmissible in evidence (j/) . But 



(«) Gollydoss V. iSibcftttnder, Morton, ill; Sihehunder v, Russickf Fnlton^ 
86. Thepe cases over-rule contrary decisions iu Montriou, 278, and Morton, 106. 
See Nanack v. Teluckdyet 6 Cal. 266. 

(0 Parmaya v. Sonde, 4 Bom. 459, 461 ; Bapuji Balal v. Satyahhamdhai, 6 
Bom. 490; per Westropp, 0. J., 6 Bom., p. 176. See as to the early Sudder 
decisiong, TooZiara w v. Meean, 2 Bor. 130, (147) ; Kundoojee v. Ballajee, Bel- 
lasis, 6 ; Dondee ▼. Suntram, Morris, 66. 

(it) See cases in last note, also Qopal v. Kristnappa, 7 Bom. H. C. (A. C. J.) 
69; Hari v. Mahadaji, 8 Bom. H. (3. (A, C. J.) 60; Balaji v. Ramcltandra, li, 
Bom. H. C. 87. See as to possession being notice. Act 1 of 1877, § 27. 

(v) Jivandas v. Framji, 7 Bom. H. 0. (O. 0. J.) 45. 

(to) Krishnaji v. Oovind, 9 Bom. H. C. 276. 

(«) Ghintaman v. Shivram. 9 Bom. H. 0. 804. Bee upon the whole of this 
subject the judgment in Lakahmundae v. Dasrat, 6 Bom. 168. 

(V) Act 111 of 1877, § 49. 
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it has been the policy of the Legislature to allow a certain 
class of documents, evidencing transactions of a small value, 
to be registered or not at the option of the holders. Under 
the Registration Acts XVI of 1864, XX of 1866, and VIII 
of 1871 there was no competition in respect of registration 
between a document compulsorily registrable and a docu- 
ment which, being optionally registrable, was in fact not 
registered (z) . But under the existing Registration Act, 
III of 1877, § 50, every document of which registration 
is compulsory and certain classes of documents of which 
registration is optional, shall, if duly registered, take 
effect as regards the property comprised therein, against 
every unregistered document relating to the same property, 
and not being a decree or order, whether such unregistered 
document be of the same nature as the registered document 
or not.^^ An Explanation to this section makes it apply 
retrospectively in favour of a document registered under 
Act III of 1877 against documents whose registration was 
optional under the previous Acts (a). Upon this section 
the Madras High Court holds, that the subsequent registered 
document must, in all cases, take effect against a previous 
document dealing with the same property which, being 
optionally registrable, has in fact not been registered, and 
that neither express notice of the previous instrument, nor 
possession under it, operating as implied notice, can make 
any difference in the case (&), unless the second document is 
merely fraudulent and collusive (c), or unless the second 
transaction has been expressly made subject to the first, so 
that both documents may have full operation ; as for in- 
stance, where property is sold by a registered instrument 
subject to the claims of a previous mortgagee under an un- 

(«) See per Westropp^ O. J., 6 Bom. 190, and cases cited. 

^o) Laleshman Das v. Dipchand^ 2 All. 851 ; Oungnram v Kallipodo^ 11 Cal. 
661 ; Hfuthana y. Alihegt 6 Mad. 174 ; but this eiplanation has not the effect of 
giving registration nmier any of the former Acts a priority over an unregistered 
document under any of the same Acts which it did not possess under those 
Acts. Rupchand v. Davlatrav^ 6 Bom. 495 ; Shivram ▼. Saya^ 18 Boni. 229 ; 
Sriram v. Bhagirathy 4 All. 227. 

(b) Jfalliappa Oounden v. Ihraimy 5 Mad. 73 ; Kondayya v. Ouruvappa, 
6 Mad. 189. 

(c) Narasitnul'u y. SomannOf 8 Mad. 167. 
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registered instrument (d). A mortgage for an optional 
amount^ was made in 1872, and was not registered. In 1878 
the property was purchased witkfull notice of the mortgage, 
and the deed was registered. In 1879 a suit was brought 
against the mortgagor to enforce the mortgage, and the 
land was attached in execution of his decree. It was held 
that the decree and attachment were ineffectual, as before 
the date of the suit the second document had put an end 
to the operation of the first as far as the purchaser was 
concerned. It would have been different if the decree had 
been before the purchase. Then the unregistered docu- 
ment would have been merged in and superseded by the 
decree prior to the execution of the registered document. 
The competition would have been between the decree and 
the registered document, and a decree relating to land, 
though unregistered, is by § 50 unaffected by a subsequent 
registered document, (e) . On the other hand the Calcutta, 
Bombay, and Allahabad Courts hold that express notice of 
an unregistered document, deprives a purchaser under a 
registered instrument of the priority to which he would 
otherwise be entitled (/). The High Court of Bombay lays 
it down with equal distinctness that possession under an 
optionally unregistered document is notice to a subsequent 
purchaser by a registered document, which of itself deprives 
him of the benefits of registration (ff ) . The contrary doc- 
trine was expressly laid down by the High Court of Calcutta 
in one case, in which they overruled various decisions of 
their own Court in which an opposite view had been 


(d) Ramachandra v. Kriahna^ 9 Mad. 495. 

(e) Madar Saheh v. Suhharayulu^ 6 Mad. 88, oiting and distinguishing Kol^ 
luri Nagahhushanum v. Ammanna^ 8 Mud. 71 ; Contra Balinath v. Lachman 
Das^ 7 All. 888; acc, Himalaya Bank v. Simla Bank^ 8 All 23. 

(f) Ram Autar v. Dhanaurx, 8 All. 540; Fazludaen Khan v. Fakir Mahomed ^ 
5 Oal. 836; Chundemath v. Bhoyruh Chunder, 10 Cal. 250; Abool Hoeeein v. 
Raghunathf 18 Cal. 70 ; Shivram v. Oenu,^ 6 Bom. 515 ; Moreahwar v. Dattu, 
12 Bom ^9. But see Bamaaunderi v. Kriahna Chandra 1 10 Cal. 424, in which 
the Court seemed to treat the point as yet open to question. As to the amount 
of notice necessary, see Bhala Roy v. Jakhu Roy, 11 Cal. 667 ; Churaman v. 
Balli, 9 All, 591. Act IV of 1882, J 8. 

(g) Dundaya v. Chenhaaapa, 9 Bom. 427 ; Hathi Sing v. Kuverji, 10 Bom. 
105. The possession must such as is inconsistent with the title on which the 
•ecoud purchaser relies. Moreahwar y. Vattu, 12 Boip. 569. 
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taken (h). In later cases the same Court appears to have 
treated possession under an unregistered deed as a fact 
from which notice of its existence might, but need nob 
necessarily be inferred ('it) . In one of these cases Garth, C. J., 
intimated his opinion that under § 54 of the Transfer of 
Property Act (IV of 1882), which requires cither a regis- 
tered instrument or delivery of possession in the case of all 
sales of immovable property, optional registration was 
virtually abolished, every written instrument requiring to 
be registered {Ic). Possibly the Act may be read merely as 
depriving an unregistered instrument of any operation if 
not followed by possession. If possession is equivalent to 
notice, and if notice takes away the benefit of registration, 
the result would be that wherever an unregistered document 
had any effect it would rank before a registered document 
of later date. 

§ 3G4. By § 48 of the Begistration Act III of 1877, All 
non-testamentary documents duly registered under the Act, 
and relating to any property whether movable or immov- 
able, shall take effect against any oral agreement or declar- 
ation relating to such property, unless where the agree- 
ment or declaration has been followed by delivery of 
possession. A deposit of title deeds under a verbal arrange- 
ment to secure a debt, has been held not to bo an oral 
agreement or declaration relating to property within the 
meaning of this section [1). Whatever view the Courts 
take as to the effect of notice under § 50 would apparently 
bo taken as to this section also (?a). 

§ 365. Writing is not necessary, under Hindu law, to the 
validity of any transaction whatever {n). Nor is there any 


(h) Fazludeen Khan v. FaUr Mahmued, 5 Cal 336, 

(i) Narain Chander v. Dataram^ 8 Cal. 597 ; Nani Dihee v. ffafizullaJi, 10 
Cal. 1073. 

(/c) 8 Cal., p. 612 ; Contra Knatu v. Madhuram, 16 Cal. 622. 

(1) Coggan v. Pogose, 11 Cal. 158. 

(m) Chunder Nath v. Bhoifrah Chunder^ 10 Cal. 250. 

(n) Srinivammmal v. Vijayammal, 2 Mad. H. C. 37 ; Krishna v. Payappa^ 
4 Mad. H. C. 9S ,* per curiam^ Jivandas v. Framji^ 7 Bom. H. 0. (O. C. J.) 51 ; 
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distinction between movable and immovable property as to 
the mode of granting it (o). Nor are any technical words 
necessary, provided the intention of the grantor can be 
made out. Hence, an estate of inheritance will be conferred 
by words which imperfectly describe such an estate, if an 
intention to create such an estate appears ; and if an estate 
is given to a man simply without express wwds of inherit- 
ance, it would, in the absence of a conflicting context, carry 
by Hindu law an estate of inheritance {j)). So, the grant 
of an estate to a man and his children and grandchildren, 
or fi'om generation to generation, or to a woman and the 
generations born of her womb, have been held to confer an 
absolute estate {q). A grant for years to a particular person 
enures to the benefit of that person’s heirs after his death (r) . 
A bequest to A for life, with unlimited powers of willing 
away or appointing to tlie property, has been treated as a 
gift of ail absolute estate (.s-). So a grant from a husband 
to his widow was held absolute, where it stated that she 
was to take all his rights without exception, and that 
neither he nor his heirs were to have any claim to the 
estate {t). A similar intention will be inferred where the 
object of the grant, e.g., for building, would be frustrated 
by a limited possession (?t). Such an intention would be 
negatived Avhcu the grantor himself had only a limited 
estate, and it appeared that the grant was intended to endure 
so long as that interest lasted, but no longer (r). Or where 
from the nature of the thing conveyed, an intention to 


Jiookho V. Madho, 1 N.-W. P. 59 ; llurpurshad v. Sheo Dhyaly 3 I. A. 259 ; S. 
C. 26 Suth. 55. Transfer of Property Act (IV of 1882) § 9. 

(o) Per Peel, C. J., Seehkisto v. East India Co., 6 M. I. A. 278. 

(p) Per Willes, J., Tagore v. Tagore, 9 B. L. R. 395 ; S. C. 18 Snth. 359 ; 
LeJehrag v. Kunhya, 4 I. A. 223 ; 8. C. 3 Cal. 210 ; Churaman v. Balli, 9 AIL 
591. Transfer of Property Act (IV of 1882) § 8. 

iq) Bhoohun v. Hurrit/h, 6 I A. 138; S. C. 4 Cal. 23 ; Ram Lai v. Secy, of 
State, 8 I. A. 46 ; S, C. 7 Cal. 304 ; Harihar v. Uman Pei’shad, 14 I. A. 7 ; S. C, 
14 Cal. 296. 

(r) Tej Chund v. Srikanth Qhose, 3 M. I. A. 261: QohindLal v. Hemendra, 
17 Cal. (P. C.j G86. 

(s) Bai Maniuhai v. Dosa Morarji, 15 Bom. 443 ; Javerhai v. Kahlihai, 15 
Bora. 326. 

(t) Ham Narain v. Pearay Bhugul, 9 Cal. 830 ; See post, § 584 

(u) Qungadhur v. Ayimuddin, 8 Oal. 960. 

(«») Lekhruj v. Kunhya, 4 1. A. 223; S. C. 8 Cal. 210. 
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grant only for the life of the grantee ought to be presumed, 
as in the case of a jaghire, unless distinct words of inherit- 
ance are used {w), or an office (x), or a gift for main- 
tenance (y). Or where the object of the grant was to 
enable the grantee to perform certain special services, in 
regard to which the grantor reposed a special confidence 
in him {%), In the case of leases, where no term is fixed, 
perpetuity cannot be assumed, even where the word Mo~ 
kurruri” is used, unless there are other circumstances from 
which such an intention can be inferred (a). 

§ 36G. The Transfer of Property Act (IV of 1882) con- 
tains vai-ious provisions ns to the form of alienation which 
will modify the Hindu law as to all transactions subsequent 
to the 1st July 1882. 

By § 54 A transfer by way of sale in the case of tangi- 
ble immovable property of the value of one hundred ru])ees 
and upwards, or in the case of a reversion or other intan- 
gible thing, can be made only by a registered instrument. 
In the case of tangible immovable property of a value less 
than one hundred rupees, such transfer may be made 
either by a registered instrument or by delivery of the 
property.^’ 

By § 59 Where the principal money secured is one hun- 
dred rupees or upwards, a mortgage can be effected only 
by a registered instrument, signed by the mortgagor and 
attested by at least two witnesses. Where the principal 
money secured is less than one hundred rupees, a mortgage 
may be effected either by an instrument signed and attested 


(uO Gulahdaa 'Collector of Surai,C) I. A. 54; S. C. 3 Bom. 186; Ramchnn- 
dra V. Venkatrao, 6 Bom. 598 ; affd. 18 1, A. 22 ; B. C. 15 Bom. 222 ; Dosibai v. 
Ishwardas, 9 Bom. 561. 

(x) Daudsha v. IsmaUha^ 3 Bom. 72. {y) Soepnst, § 425. 

(z) Kalidas v. Kanhya Lall^ 11 I. A. 218; 11 Cal. 121; Moidvi Muhammad 
V. Mt. Fatima lUbi, 12 I. A. 159; S. C. 8 All. 39. 

(a) Sheo Pershad v. Kally DasSy 5 Cal. 543 ; affd. Bilasmoni v. Sheo Pershad 
9 i. A. 33 ; S. 0. 8 Cal. 664; Toolshi Pershad v Raninarrain Shiyh, 12 I. A. 
205 ; S. C. 12 Cal. 11/ ; Parmes%var Pertab v. Padmanand ^iijgh, 15 Cal. (P. C.) 
342. 
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Leases. 


Gifts. 


as aforesaid or (except in tlie case of a simple mortgage^ i.e., 
hypothecation) by delivery of the property. Nothing in 
this section shall be deemed to render invalid mortgages, 
made in the towns of Calcutta, Madras, Bombay, Karachi, 
and Eangoon, by delivery to a creditor or his agent of 
documents of title to immovable property, with intent to 
create a security thereon.’^ 

By § 107 A lease of immovable property from year to 
year, or for any term exceeding one year, or reserving a 
yearly rent, can be made only by a registered instrument. 
All other leases of immovable property may bo made either 
by an instrument or by oral agreement.^^ 

By § 123 ^^For the purpose of making a gift of immov- 
able property, the transfer must be effected by a registered 
instrument signed by or on behalf of the donor, and attested 
by at least two witnesses. For the purpose of making a 
gift of movable property, the transfer may be effected either 
by a registered instrument signed as aforesaid or by 
delivery. Such delivery may be made in the same way as 
goods sold arc delivered.^^ (6) 

In cases under the old law of gifts it was held that 
registration of the deed of gift did not amount to, or make 
up for the want of possession (c) . Does the present section 
dispense with possession ? It certainly does not dispense 
with acceptance of the gift, which is essential under § 122. 
If then there can be no valid acceptance under Hindu law 
without possession, actual or symbolical, then § 122 does 
not alter the Hindu law. But if there can be a sufficient 
acceptance without possession so as to satisfy § 122, then a 
registered gift of movable property would be valid under 
§ 123 if accepted, even though Hindu law required delivery 


(b) As to gifts by Taluqdars of Oudh, see Act I of 18G9, § 13 and cases 11 
J. A. 1, 121. 

(c) Vaeudev v. Narayanj 7 Bom. 131 j Vagai Dabee v. Mothura Nath, 9 Cal. 
854. 
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of possession by the donor, as well as acceptance of the gift 
by the donee. It will be seen by § 129 that § 122 is not to 
affect any rule of Hindu law, but tliat § 123 will not be 
invalid even though it should do so. The Calcutta High 
Court has held that delivery of possession of property, 
whether movable or immovable, is unnecessary, where the 
deed of gift has been registered (d). 

(d) Dharmodas v. Nistarinij 14 Oal. 41.6. 
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CHAPTER XI. 

WILLS. 

§ 367. The origin and growth of tlie testamentary power 
among Hindus lias always been a perplexity to lawyers. It 
is admitted that the idea of a will is wholly unknown to 
Hindu law, and that the native languages do not even 
possess a word to express the idea (a). In early times, when 
the family property was vested in the family corporation, 
and when the members had nothing more than a right of 
usufruct, the idea that a,ny individual could exercise a power 
of disposal to commence after his own death, would have 
been a contradiction in terms. Even in later times, when a 
greater freedom of disposition had arisen, the principle that 
a gift could only take effect by possession would seem to 
oppose an absolute bar to devises. Yet there can be no 
doubt that from the earliest period of our acquaintance with 
India we find traces of a struggling towards the testa- 
mentary power, often checked, but constantly renewed. 
It has been common to ascribe this to the influence of 
English lawyers in the Supreme Courts ; but this expla- 
nation seems to me untenable. It is very probable that in 
the Presidency Towns, the example of Englishmen making 
wills may have stimulated the natives in the same direction, 
but the King^s Judges appear to have been quite neutral 
in the matter. They were conscious of their ignorance of 
native law, and anxiously sought the advice of their own 
pandits (§ 38), and of the Judges of the Company's Courts, 
and others who were experts in the unknown science. So 
far were they from grasping at jurisdiction, that they 


(a) 2 Dig : 516, n. ; 2 Stra. H. L. 418, 220, 431. 
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absolutely disclaimed it. In 177G tlie Supreme Court of 
Calcutta., after taking time to consider, granted adminis- 
tration to tbe goods of a Hindu, but on the terms that the 
administrator should administer according to Hindu law. 
In 1791 they reconsidered the matter, and decided that 
probate of the will, or administration of the goods of a 
Hindu or Muhamrnedan, could not be granted. It was not 
till July 1832 that a contrary rule was laid down, and from 
that date the practice of granting probate and administra- 
tion to the property of natives Avas fully established (6). 
A similar alteration of practice is recorded by Sir Thomas 
Strange as having taken place at Madras (c). The earliest 
known Avill of a native is that of the celebrated Omichund. 
It is dated 1758, a time when the English arms were more 
in the ascendant than the English Courts (cZ;. 


§ 308 . It seems to me that the true origin of the testa- 
mentary poAver is to be sought for in that Brahmanical 
influence, the Avorking of Avhich I have already traced in 
the hiAV of partition and alienation (c). It displayed itself, 
especially, in the sanctity attributed to religious gifts, that 
is gifts to religious men, or Brahmans. These Avere con- 
sidered valid A\diere even transfers for A^alue Avould have 
been set aside. In other countries gifts try to clothe them- 
selves with the semblance of a sale. Under Hindu law, 
sales claimed protection by assuming the appearance of a 
gift (/). It is obvious that a man is never more disposed 
to pious generosity than in his last days, AAdien the approach 
of death furnishes him Avith the strongest motives for invest- 
ing in the next Avorld that wealtli whicli he can no longer 


(b) Re Commula, Movton, 1 ; Goods of Hadjee Mustapha y 16.74; Goods of 
Beehee Muttra „ ib. 75. 

(c) 1 Stra. H. L. 207. 

(d) This will was di8ciis«<ed in a casfl which came before the Supreme Court 
of Calcutta in 1793. See Montriou, 321 ; per iViear, J., Tagore v. Tagorey 4 H. 
Ij. Jl. (O. C. .T.) 138; Heiig. Reg. II. (Collectors and Board of Revenue) and 
XXXVl of 1793, (llepistry for Wills and Deeds) cited by MaephersoUy J. 
Krishnaramavi v. AnandOy 4 B. L. R. (O. C. J.) 288 ; per Norman, J., Tagore 
V. Tagore, 4 H. L. R. (O. C. J.) 217- 

(c) Ante, §§ 219, 237> 238. See particularly the passage from Sir II. S 
Maine, cited § 287- 

(/) See Mitaksharn, i. 1. § 32; Uaghunandanay v, 25. 
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enjoy in the present. The acuteness of the Brahman would 
have readily discovered and utilised this fact. Nothing is 
more remarkable in the earliest Bengal wills than the 
enormous amounts which they bestow for religious purposes. 
The same thing was remarked by Sir Thomas Strange in 
all the wills made by Hindus in Madras^ and he observes 
somewhat cynically, that “ the proportion is commonly in 
the ratio of the iniquity with wdiich the property has been 
acquired, or of the sensuality and corruption to which it 
has been devoted'^ (f;). It is probable that such bequests 
'would often take the form of a ilonaiio mortis cansa, revo- 
cable if the grantor survived, or that they Averc effected by 
death-bed dispositions, followed up by immediate delivery 
of possession. But there are texts of the Hindu sages 
which contain the actual germ of a will, and which were 
capable of being developed into a complete testamentary 
system. Kafyayana says, ^^What a man has promised in 
health or in sickiiass, for a religious purpose, must be given ; 
and if he die without giving it, his son shall doubtless be 
compelled to deliver it.^’ And again, ^S\ftor delivering 
what is due as a friendly gift (promised by tlie father), let 
the remainder be divided among the heirs."’ And so TIarita 
saj's : A promise made in words, but not performed in 

deed, is a debt of conscience both in tliis world and the 
next” {li}. Such promises, being treaU'd as debts, Avould 
be enforced against the heir in exactly the same manner as 
an ordinary secular debt. At first lliey would be treated 
as a moral obligation, and then, by analogy, as a legal 
obligation. It is significant that the principle seems first 
to have been applied in favour of pious gifts. ]3ut it would 
rapidly extend to all dispositions of property, to the extent 
of a man’s povrer of disposing of it. In case of separate 
and self -acquired property the right would naturally be 
admitted with little hesitation. It would afterwards be 


(g) 2 Stra. H. L. 453. 

(h) 2 Dig. 96 ; 3 Dig. 388 ; 2 Dig. 171. The only writer, as far as I know, 
who has remarked the bearing of these texts upon the present question is M. 
Gibelin. See a very ititeresting discussion (Vol. ii. Titre. vii), in which be 
points out that the Hindu will was a native and not an European invention. 
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applied to the undivided share of a co-heir, or to ancestral 
property in the hands of a father or sole owner. In each 
province the rapidity and extent of the growth of the 
testamentary power would depend upon the degree to which 
the control of the testator over his property was admitted, 

This is exactly what took place. 

§ 369, The law of devise was, as might be expected, first Oases in Bengal, 
settled in Bengal, where the power of alienation was most 
widely extended. The reported cases commence in 1786, 
and the first two related to divided and self-acquired pro- 
perty, as to which, after reference to the Pandits, the wills 
were maintained (i). In 1792 the Nuddea case, (k) which 
has already been stated (§ 347), was decided in the Sudder 
Court, and it was followed next year in the Supreme Court 
by the case of Dialchiind v. Kissory (/), where the property 
appears to have been self-acquired. In both these cases the 
Pandits affirmed the right of a father to devise property, 
whether ancestral or self -acquired, and the former of the 
two is stated by Mr. Colebrooke to have been accepted as 
establishing the point. Mr. Sutherland, however, to whom 
the latter case was referred for his opinion, stated that the 
will would be only valid as against sons, ‘^provided no 
part of the property conferred by it were real ancestral 
property” (m). This view was evidently not taken by the 
profession, for in 1800 a most important case arising out 
of the Rajah Nohkw8en\<i will was litigated in the Supreme 
Court, where the Rajah, who had a natural-born and an 
adopted son, bequeathed an ancestral taluq to his adopted 
son, and the four brothers of such son, thereby depriving 
his natural son of all interest in the taluq, and his adopted 
son of four-fifths of his interest. The validity of the will 
was admitted without dispute, though the adoption was 


(i) Munnoo v. Qopee^ Monfcr. 290 ; Rusaick v. Choitun^ ih. 304 ; 2 M. Dig. 220. 
(fc) EslMnchund v. Eshorchwidf 1 S. D. 2. 

(l) Montr. 871 ; MaoN. 357. , , tr t 

(m) 2 Sfcra. H. L. 429. See Mr. Oolebrooke’sown opinions, 2 Stra. H. L. 431, 

486, 437 . 
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contested (n) . In 1808 the will o£ Nemychum Mullick was 
contested in the Supreme Court, and the decree declared 
^Hhat by the Hindu law Nemychurn Mullick might and 
could dispose by will of all his property, as well movable as 
immovable, and as well ancestorial as otherwise/^ This case 
went on appeal upon another point to the Privy Council, 
but the finding as to the validity of the will was never 
disputed (o). Accordingly, the will of a brother of Nemy- 
churn, who died possessed of great wealth, ancestral and 
self-acquired, was never contested, although by it he almost 
completely disinherited one of his sons (p). In 1812 the 
Sudder Pandits, when consulted as to the validity of an 
alleged devise by a widow, laid down the general principle, 
that the same rule applies to bequests as to gifts ; every 
person who has authority, while in health, to transfer pro- 
perty to another, possesses the same authority of bequeath- 
ing it^^ ( 5 ). Finally, after the period of doubt caused by 
the decision in Bhowanny Chumps case, the matter was set 
at rest for ever, as far as Bengal is concerned, by the certi- 
ficate of the Sudder Court in 1831, which has already been 
set out (§ 347). It is now beyond dispute that in Bengal a 
father, as regards all his property, and a co-heir, as regards 
his share, may dispose of it by will as he likes, whatever 
may be its nature (r) . 


Minor. § 370. A minor has been held in Bengal to be incapable 

Married woman. making a will (fit) . A married woman may make a will of 

her stridhana or any other property which is absolutely at 
her own disposal. But she cannot devise property inherited 
from males, since her interest in it ceases at her death (t). 


(n) Oopee v. Rajkristnaf Montr. 381 ; 8. 0. F. MacN. 866. 

(o) Rami^onoo v. Ramgopault F. MaoN. S36; 6. 0. I Kn. 245. 

ip) F. MacN. 850. 

iq) Sreenwrain v. tihya Jha^ 2 8. D. 28 (29, 37). 

(r) Per Ld. Kingadown^ Nagalutchmee v. Oopoo, 6 M. 1. A. 344 ; per Peaeoclt^ 
C. J., Tagore v. Tagore^ 4 B, L. R. (O. 0. J.) 169 ; per Willea, J., Tagore v. 
Tagore^ 9 B. L. R. 896 ; 8. C. 18 Sntb. 869. 

{a) Coaainavt Byaack v. Hurrooaoondry, F. MarN. 81 ; 2 M. Dig. 198, note. 
(t) Teencowree v. THnonatk^ 8 Sath. 49 ; Chooneelal v. Juafioo^ 1 Bor. 55 [60 J ; 
Bhoolubh V. Jeeveej. ih, 67 [76] ; Vtnroot v. Kulyandaa^ ib. 284 [8141; Venkata 
Rama v. Venkata Suriya^ 2 Mad. (P. C.) 888. 
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Both the above points are now aiSirmed by statute as 
regards Hindus (t^). 

§371. In Southern India wills hada-much more chequered 
career, as might be anticipated from the stricter views enter- 
tained as to the family union. During the time Sir Thomas 
Strange was on the Bench no question as to wills arose in 
such a form as to require a decision. He evidently consider- 
ed them a mere innovation, though, after consultation 
with Mr. Colebrooke, he was disposed to think that they 
might be allowed to the same extent to which a gift inter 
vivos would have been valid ( u) . He cites several f utwahs 
of Madras pandits in which they seem to take the same 
view. These are all commented upon by Mr. Ellis, whose 

authority on Madras law and usage ranked very high. He Early initanoes 
asserted with confidence that no Hindu could make a will doubtful, 
which would turn his property after his death into a different 
course from that which it would have taken by Hindu law. 

He intimated a very strong doubt whether the Pandits 
understood what was meant when they were questioned as 
to the operation of a will (u*). It is quite certain that in the 
case which ultimately settled the law, they thought they 
were being consulted as to the effect of a gift (o’). The 
course of decisions in Madras for many years was certainly 
in accordance with his view. The only case litigated in the 
Supreme Court was one where a testator had bequeathed 
part of his self-acquired property for the performance of 
religious ceremonies (i/) . This would clearly have been valid 
under the text of Katyayana already cited (§ 368). In the 
Sudder Court, however, there were numerous decisions. 

The first was in 1817, but as the devise was in favour of an 
adopted son, the first question was as to the validity of the 

( (u) Act X of 1865. § 46 [Suooeeriou] extended to Hindus by Act XXI of 

1870, § 2, and see 5 8 [Hindu Wills] and Act V of 1881, § 140 [Probate and 
Administratiou] . 

(e) Veerapermall v. Narrain^ 1 N. C. 91 $ 1 Stra. H. L. 267. 

twMStra. H. h. 217—228. 

(a) See post, § 874. It must be remembered that the Pandits did not speak 
English, and that their language contained no equivalent for will. 

(v) irafTatnsamy v. Amacnelta, I Stra. fi. L. 208, note ; KaHtnavaaam t. 

PocncAfy 1 Mad. H* C* 806. 
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Dictum of 
8udder Court. 


Early instances 
doubtful. 


adoption^ and as its validity was established^ that of the 
will never arose ( 2 ) . The next cases arose in 1824 and 1828, 
and gave rise to much litigation, extending ultimately to 
the Privy Council. In these a widow sued to set aside two 
alienations, made by her deceased husband to distant rela- 
tions, of property which would have otherwise come to her 
as his heir. In the first case the document is spoken pf as 
a will, but was in terms a deed of gift, and recited that 
possession had been given. This, however, appears not to 
have been done. The decision was in favour of the widow, 
but upon the ground that upon the proper construction of 
the will the devisee only took as manager for the heir, and 
was now dead. In their judgment the Court stated as their 
opinion " that under the Hindu law a man is authorised to 
dispose of his property by will, which under the same law 
he could have alienated during his survivorship by any other 
instrument” (a). This, of course, was purely obiter dictum. 
In the second case, possession under the gift was established. 
The property was self -acquired, and the question was cor- 
rectly put to the pandits, whether a gift of self-acquired 
property made by a man without male issue was valid as 
against a widow, who was left an heir to other property to 
a large extent. The pandits answered that the gift was 
valid, and the Court so decided. This case was confirmed 
by the Privy Council. There, too, though the document is 
spoken of as a will, the transaction is treated as an alien- 
ation, and its validity is rested on the opinion of the Hindu 
law oflScers, who had dealt with it purely as such (b) . In an 
intermediate case the question was whether a will would be 
valid if it left the whole of a partible zemindary to one of 
two sons. The Court decided that the document really left 
it to the two sons as joint heirs. But they said, The Court 
have repeatedly decided that the will of a Hindu is of no 
validity or effect whatever, except so far as it may be 


(z) Arnachsllum v. lyasamy. 1 Mad. Dec. 154. 

(a) Mulratue Vencata v. MuWauze Lutchmiak, 1 Mad. Deo. 488} 448. 
(5) Mulrauzc v. Chcllakany^ 2 Mad. Deo. 12, ajflrmed, 2 M. 1. A. 54. 
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sistent with Hindu law^^ (c). Later still the same Court 
treated a will, by which a grandfather was asserted to have 
left landed property to his wife to the prejudice of his sons, 
as being absolutely invalid as against their sons, i.e., his own 
grandsons (d). 


§ 372. So far there really had been no actual decisions, Tendency of 
but the tendency of the Sadder Judges had certainly been to 
accept the opinions of Sir Thomas Strange^ Mr. Colebrooke, 
and the pandits, that the legality of a will must be tried by 
the same tests as that of a gift ; for instance, that it would 
be valid if made to the prejudice of a widow, invalid if made 
to the prejudice of male issue. At this time Madras Reg. Beg. V of 1829. 
V of 1829 (Hindu Wills) was passed. It recited that wills * 
were instruments unknown, and had been made so as to be 
totally repugnant, to the authorities prevailing in Madras ; 
it then repealed a former regulation which had authorised 
the executors of the will of a Hindu to take charge of his 
property, and enacted that for the future Hindu wills should 
have no legal force whatever, except so far as they were in 
conformity with Hindu law, according to authorities preva- Validity of 
lent in the Madras Presidency. This regulation appears 
to have induced the Judges to regard wills as being wholly 
inoperative. Wills were not only set aside Tvhere they pre- 
judiced the issue, as by an unequal distribution of ancestral 
property between the sons (c) ; but the Court also laid do^m 
that where a man without issue bequeathed his property 
away from his widow and daughters, such a will would 
be absolutely illegal and void, unless they had assented 
to it (/). These decisions would appear to have put wills 
completely out of Court. But in the very next year a case 
was decided which ultimately proved to be the commence- 
ment of a complete revolution on the point. The circum- 


(c) Soomnanv v. Sooranany^ 1 Mad. Dec. 495. 

(d) Yejnanworty v. C/wiraly, 2 Mad. Dec. 16. 

(e) Moottoovengada v. Toomhayasamyj Mad. Dec. of 1849, 27* 

(?) Tullapragadahv. Crovedy^ 2 Mad. Deo. 79; Swacawmy v, Van9yummaL 
Mad. Deo. of 1860, 50. 
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stances attending it were so singular as to merit a little 
detail. 

§ 873. The suit was by a widow to recover her husband's 
estate, which consisted in part of ancestral immovable pro- 
perty. The defendants set up a will executed by the deceas- 
ed, by which he constituted them executors and managers 
of his estate, and, after providing for his wife and daughters, 
left the rest of his property to religious and charitable uses, 
with a proviso that if his wife, then pregnant, bore a son, 
the estate should revert to him on his coming of age- The 
will was found to be genuine, but the widow set up an 
authority to adopt a son in the event of a daughter being 
bom. The Civil Judge consulted the Sudder Pandits, and 
asked whether the will was valid, and if so, whether it would 
be invalidated by the authority to adopt, if actually given. 
The Pandits answered, " The will referred to in the question 
is valid under the Hindu law, the testator having thereby 
bequeathed a portion of his estate for the maintenance 
of his wife, and other members of his family, whom he was 
bound to protect, and directed the remainder to be appro- 
priated to charitable purposes in the event of his wife, who 
was then pregnant, not being delivered of a son. If the 
testator had really given his wife verbal instructions to 
adopt a son in the event of her not bearing male issue, her 
▼. compliance with those instructions would, of course, invali- 
date the will according to the Hindu law, it being incom- 
petent for the testator who authorised the adoption of a son 
to alienate the whole of his estate, and thereby injure the 
means of the maintenance of his would-be heir." The 
Civil Judge found against the alleged authority to adopt, 
and decided in favour of the will. His decision was given 
in 1849, before the decision of the Sudder Court last 
quoted. In appeal to the Sudder Udalut, the widow urged 
that under Reg. V of 1829 (Hindu Wills) the will was void. 
The case was heard by a single Judge, who affirmed the 
decree of the lower Court. In regard to the validity of 
the will, he said, The third objection taken by the appel* 
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lant 18 that the will is illegal^ because the widow is the 
party to whom the law gives the estate. The Court have 
referred to all the authorities quoted by the appellant in 
support of this position^ and find that although the opinions 
regarding wills of Hindus generally are conflicting, yet 
that the majority of them are against the argument of the 
appellant. It is unnecessary to cite all the opinions given 
on the subject, and the Court will content itself with refer- 
ring to the case of Ramtoonoo Mullich v. Ramgopaul Mullick 
(Mori. Dig., p. 39, Nos. 3 & 4), in which it was held that a 
Hindu might, and could, dispose by will of all his property, 
movable and immovable, and as well ancestral as otherwise^ 
and this decision was affirmed on appeal by the Judicial 
Committee of the Privy Council. Questions, however, 
regarding the legality of the will now under discussion were 
referred to the law officers of the Court, to whom the legis- 
lature have assigned the duty of declaring the law on such 
matters, and they distinctly stated their opinion, that it is 
a valid and good instrument. The arguments, therefore, 
of the appellant that it is not recognizable under the provi- 
sions of Reg. V of 1829, cannot be sustained” (g). 

§ 874. Upon this decision, Mr. Strange, lately a Judge Criticiwdby 
of the Madras Sudder and High Courts, remarks (fe), ^^This 
decision was passed by a single Judge, confessedly ignorant 
of the law. He sought to guide himself by authorities, but 
found them conflicting. Supporting himself by the opinion 
of the Pandits, and a judgment by the Calcutta Supreme 
Court, affirmed by the Privy Council, he upheld the will then 
in issue, which appointed trustees to the testator^s property, 
to the prejudice of his widow. The Pandits then applied to, 
are the same who have since declared that no Hindu can 
make a will, and they explain that they gave the opinion 
rested on in the above case under the idea that they were 
called upon to test the will by the power the testator had to 


<a) lingalutehmy v. Nadarajn, Mad. Deo. of 1851, 226. 
(A) Stra. Man. 4 176. 
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mistake of Pan- 
dits. 


Confirmed on 
appeal. 


Privjr Council 
decision. 


deal with the property during his lifetime, in the manner 
he had done by will.^^ Certainly no particular authority can 
be allowed to the decision of the Sudder Court. It is impos- 
sible to imagine where the learned Judge could have found 
the conflicting decisions he referred to, unless among the 
Bengal reports, and the case of Bamtoonoo v. Bamgopaul 
was, of course, upon this point of no authority whatever in 
Madras. The only Madras authority he could have found 
was the dictum in Mulrauze Vencata v. Mulrauze Lutchmiah, 
(1 Mad. Dec. 449,) which laid down the broad principle 
that whatever a man may do by act inter vivos, he may do 
by will. Probably this principle accounts for the mode in 
which the question appears to have been put to the Pandits, 
and for their misapprehension as to the point on which their 
opinion was required. That there must have been some 
misapprehension appears, not only from Mr. Strange'^ state- 
ment, made after personal consultation with them, but from 
a subsequent futwah of theirs, in which the very distinction 
is taken between a gift and a will. In 1852 they pronoun- 
ced that " A man may in his lifetime alienate his property 
to the prejudice of his widow, leaving her the means of 
maintenance ; but he cannot make arrangements that such 
arrangement shall take place after his death, since his widow 
would be entitle^ to what he died possessed oP' (i). 

§ 375. However, the case went, on appeal, to the Privy 
Council, and was there aflBrmed. Their Lordships said (k), 
" It may be allowed that in the ancient Hindu law, as it was 
understood through the whole of Hindustan, testamentary 
instruments, in the sense affixed by English lawyers to 
that expression, were unknown ; and it is stated by a writer 
of authority (Sir Thomas Strange) that the Hindu language 
has no term to express what we mean by a will. But it 
does not necessarily follow that what in effect, though not 
in form, are testamentary instruments, which are only to 


(i) Sadder Pandifce, 19f.h July, 1862 : Stra, Man. $ 178. 

(^r) Nagalutchmee v. Oo®oo, 6M. I. A. 809, 844. See too per Ld. Kingadovm, 
Bhoohum Moyee v. Bam hishore-f 10 M. I. A. 808 ; S. C. 8 Suth. (P. 0.) 16. ^ 
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oome into operation, and affect property, after the death 
of the maker of the instrument, were equally unknown. 
However this may be, the strictness of the ancient law has 
long since been relaxed, and throughout Bengal a man who 
is the absolute owner of property may now dispose of it by 
will as he pleases, whether it be ancestral or not. This 
point was resolved several years ago by the concurrence of 
all the judicial authorities in Calcutta, as well of the Supreme 
as of the Sudder Court (Z). No doubt the law of Madras 
differs in some respects, and amongst others with respect to 
wills, from that of Bengal. But even in Madras it is settled 
that a will of property, not ancestral, may be good. A 
decision to this effect has been recognized and acted upon 
by the Judicial Committee (m), and, indeed, the rule of law 
to that extent is not disputed in this case. If, then, the will 
does not affect ancestral property, it must be, not because 
an owner of property by the Madras law cannot make a 
will, but because, by some peculiarity of ancestral property, 
it is withdrawn from the testamentary power. It was very 
ingeniously argued by the respondent’s counsel, that in all 
cases where a man is able to dispose of his property by act 
inter vivos ^ he may do so by will ; that he cannot do so when 
he has a son, because the son, immediately on his birth, 
becomes coparcener with his father; that the objection to 
bequeathing ancestral property is founded on the Hindu 
notion of an undivided family ; but that where there are no 
males in the family the liberty of bequeathing is unlimited. 
It is not necessary for their Lordships to lay down so broad 
a proposition, as they think it safer to confine themselves to 
the particular case before them. Under the circumstances 
of testator’s family when he made his will and codicil, and 
having regard to the instruments themselves, the Pandits 


(l) This evidently refers to the certificate of the Sudder J udges to the Supreme 

Court in 1881. Bee ante, § 847. t a c 4 

(m) See the case of Mulraz v. Chalekany^ 2 M. I. A. 54, and the two caseBin 

the Sudder Court, Mulrauze Vencata v. Mulra%i»e Lutchmiah, 1 NLad. Dec. 488, 
atid Mulrauze v. Chellakany, 2 Mad, Deo. 12, ante, § 371, where it is shown that 
both were oases of gift ; the one which was affirmed in the P. 0. having un- 
doubtedly been followed by possession given to the donee in the life of the 
donor. 
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to whom this question was properly referred by the Court— 
the Pandits of the Sudder Dewanny Udalut — ^have declared 
their opinion that these instruments are sufl&cient to dispose 
of ancestral estate ; that opinion has been affirmed by two 
Judges successively, of whom it is but justice to say that 
they appear to have examined the subject very carefully, 
and after much consideration to have pronounced very 
satisfactory judgments, though in one or two incidental 
observations which have fallen from them their Lordships 
may not entirely concur/^ 

§ 376. This decision undoubtedly gave a new direction 
to the law of Madras as regards wills. Being a decision of 
the Court of final appeal, it ought to have been impossible 
ever again to lay down the principle, that a will could have 
no operation, and must be treated as wholly invalid, if its 
directions were opposed to the rules of succession which 
would have prevailed in its absence. The decision, no 
doubt, was expressly based upon the opinion of the Pandits, 
and the judgments of two Judges. The former appears to 
have been founded on a misconception, and the latter upon 
the erroneous application of decisions given under one 
system of law, to a case which ought to have been governed 
by a wholly different system. But there can be little doubt 
that the decision was in unconscious conformity to the 
popular feeling, a feeling which aimed at increased liberty 
in regard to property, and which showed itself by attempts 
to alienate it in ways unknown to the law of the Mitak- 
shara. In fact, the people of Southern India were trying, 
perhaps without knowing what they did, to take upon 
themselves the powers which Jimuto, Vnhutui and his dis- 
ciples had conferred upon the Hindus of Bengal. But 
beyond the fact that their Lordships, as it were, gave 
vitality to wills, the actual effect of the decision was very 
narrow. It carefully refrained from asserting that the power 
of bequest was co-extensive with that of alienation inter 
vivos. It laid down that a man, who had in other ways 
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provided for his wife and daughters, might devise ancestral 
immovable property as he pleased to their prejudice. It 
seemed to assume that he could not do so as against male 
descendants. It neither affirmed, nor denied, the further 
doctrine of the Pandits, that, if he had given authority to 
adopt, his devise would be invalid as against a son adopted 
in pursuance of such authority {n). 

§ 377. The decree of the Judicial Committee was pro- 
nounced in 1856, and in 1852 and subsequent years several 
decisions of the Madras Sudder Court are recorded, which 
seem to have been passed in perfect unconsciousness of their 
own decree in 1851. In the first case (o) a person who is 
described as the son of the cousin-german of the testator, 
sued to set aside a will by the deceased in favour of the 
foster son. The property in this case was certainly not 
ancestral. It had come to the testator from his brother, to 
whom it had been bequeathed by his maternal grandmother. 
He might therefore have disposed of it by gift at his plea- 
sure (§ 318). The Sudder Pandits said, As the Hindu law 
does not recognize a foster son, it was not legal that F. (the 
testator) should constitute H. (the special appellant) his 
foster son, and make a will accordingly, nor is it consistent 
with the Shaster that H. should perform F.^s funeral rites. 
Such performance on his part is legally ineffectual, and 
cannot entitle him to the property of F., which must go to 
F.^s sapinda kinsmen, who are included in the order of 
succession to the property of a person who died leaving no 
male issue.^^ The Sudder Court affirmed the correctness 
of this exposition, but dismissed the suit on the ground 
that the plaintiff was not the testatoPs heir. In 1855 and 
1859 the Sudder Court again broadly laid down the rule 
that a will was of no effect unless it took effect by 
possession during the donor^s lifetime ; that as a mere will 


(n) See P. MacN. 161, 228; Burma v. Coomara^ Mad. Dee. of 1852, p. Ill, 

(o) Sarny Josyen v. Ramieut Mad. Deo. of 1652, p. 60« 
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it created no title, and could not affect the inheritance [p ) . 
In 1861 there were three cases, in all of which the wills 
were set aside as being opposed to Hindu law. In two of 
these cases the will was made to the prejudice of the 
testator^s widow, as in the Privy Council case. The latest 
case is said to have been exactly similar to that of Naga* 
hitchmy v. Nadaraja ; but the Sudder Court refused to be 
bound by that decision, holding that it had been based 
upon an opinion of the Pandits, which was given under a 
misapprehension, and which the law officers had after- 
wards retracted ( 2 ). 


Harmony're- 
stored by 


High Court 
decision. 


§ 378. In 1862 the High Court was constituted in Madras, 
and the question shortly came again before a tribunal which 
was more willing to be bound by the decisions of the Privy 
Council than its predecessor. Here the testator, who had 
no male issue, had bequeathed the bulk of his property, 
movable and immovable, to a distant relation, allotting what 
was admitted to be a sufficient maintenance to his legal 
representative, his widow. No possession had been given, 
and confessedly the disposition could only operate as a will. 
There was no finding whether the property was ancestral or 
self -acquired, but the Chief Justice said it must be assumed 
to be the former. The Court reviewed all the previous 
decisions, and affirmed the will. They said, ^^It is not 
necessary for us here to consider and lay down any general 
rule as to how far, or under what circumstances the law 
gives to a Hindu the power of disposal by will. But we 
may observe, that now that the legal right to make a will is 
settled, there seems nothing in principle or reason opposed 
to the exercise of the power being allowed co-extensively 
(as stated in some of the cases, and forcibly urged in Naga^ 
lutchmy v. Nadaraja) with the independent right of gift or 


(u) Stra. Man. § 177 ; Chocalinga v. lyahf Mad. Dec* of 1859| 85 } KasalB V. 
Palaniayif ib* 2^7. See, too, Bogaraz v. Tanjore Venka^rav, M^. Deo. of 
1860, 115. 

{q) Muttu V. Annavaiyangar, Mad. Dec* of 1861, 67 ; Virakwnara ▼. 
ibi 147 { Vallinayagam v. Pachche, 1 Mad. H. C. 8881 note. 



fwu. S9y>8fOJ 


In souTHJtBN iNuU. 


461 


other disposal by act inter vivos, which by law or established 
usage, or custom having the force of law, a native now pos- 
sesses in Madras. To this extent the power of disposition 
can reasonably be considered to be in conformity with the 
respective proprietary rights of the possessor of property, 
and of heirs and coparceners, as provided and secured by 
the provisions of Hindu law^^ (r). This decision, of course^ 
put an end to all discussion as to the capacity of a testator 
in Madras to make a binding will. The extent of that capa- 
city will be considered further on (§ 380). 

§ 379. The same silent revolution appears to have taken 
place in the Bombay Presidency. In a very early case in 
which the pandits were consulted they said, There is no 
mention of wills in our Shasters, and therefore they ought 
not to be made and proceeded to point out that the owner 
of property could only dispose of it in a manner, and to the 
persons, directed by law («). Accordingly, the Shastries 
declared wills to be invalid by which a man devised property 
away from his wife and daughters, though he provided for 
their maintenance, putting it on the general principle that 
the wife was heir, and therefore the will was ineffectual (^) . 
And, similarly, where the will was in favour of one of two 
sisters' sons, to the exclusion of a third sister, and the 
second son of the second sister (u). In all these cases, it 
will be observed, a gift would have been perfectly valid. 
These decisions ranged from 1806 to 1820. When the cur- 
rent changed I am unable to state ; but in 1866 Westropp, 
J., said, In the Supreme Court the wills of Hindus have 
been always recognized, and also in the High Court, at the 
original side. Whatever questions there may formerly have 


(r) ValUnayaqam v. Pachche, 1 Mad. 11. C. 826, 389 ; Ashutosh v. Doorga 
Churn, 6 1. A. 182 ; S. G. 5 Cal. 488 1 S. G. 5 G. L. Ji. 296. 

(e) 2 Stra* H. L. 449. 

it) Deo Baee v. Wan Baeey 1 Bor. 27 [29] i Goolah v. Phool, ih, 154 [178] ; 
Qungaram v. Tappee, ib. 872 [412]. 

(u) Ichharam v. Prumanund, 2 Bor. 471 [515]. For oapes where the persons 
disinherited mav possibly have been coparoeners ; see Tooljaram v. Nurbheramt 
X Bor. 880 [421] ; Eureewuluhh v. Keehowram, 2 Bor. 6 [7j s and Man Baee y. 
Kriehnee, to. 124 [141]. 
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been as to the right of a Hindu to make a will relating to 
his property in the Mofussil, or as to the recognition of 
wills by the Hindu law, there can be no doubt that tes- 
tamentary writings are, as returns made within the last 
few years from the Zillahs show, made in all parts of the 
Mofussil of this Presidency ; but, as might have been ex- 
pected, much more frequently in some districts than in 
others, and this Court at its appellate side, has, on several 
occasions, recognized and acted on such documents (t?). 

§ 380. The extent of the testamentary power, after being 
subject to much discussion, has at length been finally 
settled by decisions, and by express legislation. Whatever 
property is so completely under the control of the testator 
that he may give it away during his lifetime, he may also 
devise by will. Hence, a man may bequeath his separate, 
or his self -acquired, property ; and one who, by the ex- 
tinction of coparceners, holds all his property in severalty, 
may devise it, even in Malabar, so as to defeat the claims 
of remote heirs (tc). So, a woman may dispose by will of 
such parts of her stridhaimm as are during her life absolutely 
under her own control (x ) . She cannot dispose of property 
which she has inherited from a male, and as to which her 
estate is limited by the usual restrictions (y). A member 
of an undivided family cannot bequeath even his own share 
of the joint property, because at the moment of death, 
the right by survivorship is at conflict with the right by 
devise. Then the title by survivorship, being the prior title, 
takes precedence to the exclusion of that by devise^^ (z). 


(v) Narottam v. Narsandds, 3 Bom. H. C. (A. C. J.) 8. 

(to) Beer i*ertabv. Maharajah Hajender, 12 M, I, A, as i S.C.OSuth iP 

16, Afarpifam y. JVar«aj«id.. « Bom. H. b. (A. O. J.)*?,’ AJa J rAomu, 12 

a. ““•® '■“‘® “Ppaara to prevail in the Bunjab. Bnajab ouetums, 

84, 68. Foujab Customary law, 111. V4. ^ * 

(») Venkata Rama v. Venkata buriya, 2 Mad. (P, C.) 833. 
iy) Bat Vevkore v. Amritram, 10 Horn. 872, 

(»; Per curiam, Batten v. Ya^namma, 8 Mad. H. C. 6 1 Oooroova ». 
Narratneawmy, ib. 13, Barottamv.tlareandie, 3 Boiu. U. C. (A. 0. J 1 Ai 

3 Bom. H. C. (A. 0. J.J 66 ; Vdaram v. Ba»u, 11 Born! 
H. O. JOt Imkehman v. Ramchandra, 7 I. A. 181 , 8. O. 6 Bom. 48. Thi* rala 

* •? o*" ’"“*’■** “ M it doea in the caw of » 

■on t» eeee, Hanmamt Bamchandra v. Bbimacharya, 12 Bom. 106. 
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And on the same principle, a devise by one of several 
widows of property to which she is entitled jointly with 
her co-widows, is invalid (a). The cases which decide 
this latter point are all from Madras and Bombay. But they 
would, of course, have been followed by the Bengal Courts 
in cases under the Mitakshara law, since they do not admit 
the right of a coparcener even by sale, much less by gift, 
to dispose of his own undivided share during his lifetime, 
without the consent of those jointly interested in it (§ 337), 

The same result is arrived at by legislation. Act XXT of 
1870 (Hindu Wills) extends to Hindus, Jains, Sikhs and 
Buddhists various provisions of the Succession Act, X of 
1865, which relate to wills ; but § 3 provides that nothing 
herein contained shall authorise a testator to bequeath 
property which he could not have alienated inter vivos, or 
to deprive any persons of any right of maintenance of which, 
but for § 2 (the extending section) he could not deprive 
them by will; and that nothing herein contained shall 
affect any law of adoption or intestate succession/^ The 
probate and administration Act V of 1881, which also 
applies to Hindus, provides by § 4, that nothing herein 
contained shall vest in an executor or administrator any 
property of a deceased person which would otherwise have 
passed by survivorship to some other person.^^ 

§ 381. So far we have been treating of the testator^s Estate must bo 
power to devise as it relates to the persons to whom he SSidula^ 
may devise, that is, his power to alter the order of succes- 
sion as it would arise in the event of intestacy. But a 
completely different question arises as to his power to alter 
the nature of the estate which will vest in his devisee, that 
is, to create an estate of a different species from that to 
which the law would give rise. As to this, the rule is that, 
so far as he has the power of bequest at all, he may not only 
direct who shall take the estate, but may also direct what 
quantity of estate they shall take, both as regards the object 


(a) Q'urivi Reddi v. Chinnammaf 7 Mad. 



BXTBNT OP TBBTAHBNTART POWBB. [Oluq^. XI» 


464 


matter to be taken^ and tbe duration of time for which it is 
to be held, and he may also arrange, so that on the ter- 
mination of an estate in one person, the estate shall pass 
over, wholly or in part, to another person. But this liberty 
is shackled by the condition that no one limitation, either 
as regards the person who is to take, or the estate that is 
to be taken, shall violate any of the fundamental principles 
of the Hindu law (b). Therefore the person who is to take 
must be capable of taking, and the estate which he is given 
must be an estate recognized by the Hindu law, and not 
encompassed with limitations or restrictions opposed to the 
nature of the estate given. And though trustees may be 
employed to facilitate a legal form of bequest, they cannot 
be made use of so as to carry out indirectly what the law 
does not allow to be done directly. 

BUfting ertate. § 382. The first point was laid down by implication iu the 

case of Soorjeemoiiey Dossee v. Denohundo Midlich (c), and 
expressly in the case of Tagore v. Tagore (d). In the former 
case the testator, a Hindu resident in Calcutta, by the 5th 
clause of his will left his property to his five sons in such a 
manner as would, if there had been nothing more, have 
made them absolute owners. By the 1 1th clause he declared 
that if any of his five sons should die without male issue, 
his share should pass over to the sons then living or their 
sons, and that neither his widow nor his daughter, nor his 
daughter’s son, should get any share out of his share. The 
event which he contemplated took place. One of the sons 
died, leaving no male issue. Under the law of Bengal the 
widow would inherit his share, and she claimed it, notwith- 
standing the will, on the ground that the bequest to the son 
was absolute, and the gift over invalid. The claim was 
rejected in the Supreme Court, and on appeal the Lord 


(h) See per Turner , L. J., Sonatun Byaack v. Juqouteoondree, 8 M. I. A. 85. 

(c) 6 M. I. A. 626 I 8. O. 4 8uth. (P.‘0.) 114; 9 M. 1. A. 128. 

(d) 4 B. L. B. ((). C. J.) 103, on appeal in the (P. O.) 9 B. L. B# 877 : S. O. 
18 Suth. ^9 ; £. A. Sapp. Vol. 47. 
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Justice Knight Bruce said (e), Whatever may have formerly 

been considered the state of that law as to the testamentary 

power of Hindoos over their property, that power has now 

long been recognized, and must be considered as completely 

established. This being so, we are to say, whether there 

is anything against public convenience, anything generally 

mischievous, or anything against the general principles of 

Hindoo law, in allowing a testator to give property, whether 

by way of remainder, or by way of executory bequest upon 

an event which is to happen, if at all, immediately on the 

close of a life in being. Their Lordships think that there is Devise with gift 

not ; that there would be great general inconvenience and 

public mischief in denying such power, and that it is their 

duty to advise Her Majesty that such a power does exist.^' 

The bequest above cited was in fact exactly the arrangement 
which the Mitakshara law would have made for the devolu- 
tion of the testator^s property. If the effect of his will had 
been permanently to impress upon his property, in the hands 
of all its successive holders, the law of inheritance prescribed 
by the Mitakshara in place of that of the Daya Bhaga which 
governed the family, the will would undoubtedly have been 
invalid according to the doctrines laid down in the Tagore 
case. But the case which arose for decision was simply 
that of a gift to a person in existence, with a proviso that in 
a certain event the property should pass over to another 
person also in existence. This was the ordinary case of a 
gift made with a condition annexed fixing its duration (/). 

A bequest absolute in one event, for life in another. It is, 
however, undecided whether the Hindu law allows an estate 
to be given subject to conditions subsequent, upon the 
happening of any of which an estate, which has once' vested, 
would be divested. And whether the gift over of an estate 


ie)9 M. I. A 185. 

(/) Bee tho case explained, 4 B. L. R. (O. C. J) 192, and 9 B. L. R. 899 ; S. 
C. 18 Suth. 359 ; Bee. also, lihoobum Moyee v. Ram Kiahoyef lOM. I. A. 279, 
808, 811 ; S. 0 3 Butb. (P. 0.) 16 ; Uhoobun v. Rurrish, 6 I. A. 188; S. C. 4 
Cal. 28 ; Kumar Tarakeatvar v. Kumar Shoshi, 10 I. A. 51 ; S, C, 10 Cal. 952 ; 
KTistoromoney v. NarendrOf IG I. A. 29 ; S. C. 16 Cal. 888. 
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on events which may happen not upon the close of a life 
in being, but at some uncertain time during its continuance, 
would not also be void (g ) . 

383. The language of the Judicial Committee which 
might be taken as laying down the general rule that an 
executory bequest would always be valid by Hindu law 
where it would be valid by the law of England, was much 
relied on in a subsequent case of great importance, where 
an attempt was made to push the right of bequest to an 
extent greater than would bo allowed even in England. 
This was the case of Jailndra Mohun Tagore v. Ganendra 
Mohtin Tagore [h). There the testator, who had property, 
ancestral and self-acquired, real and personal, producing 
an income of 2^ lacs, commenced his will by reciting that 
he had already provided for his only son, and that he was 
to take nothing whatever under his will. He then vested 
the whole of his estate in trustees with provisions for their 
number being constantly maintained. After providing for 
numerous legacies he proceeded to direct the course in 
which the coiyus' of the property should devolve. The key 
to this was to be found in his express wish that the bulk 
of the property should neither be diminished nor divided. 
To effect this he directed that the legacies and annuities 
should be paid gradually out of the income ; and while this 
process was going on, the tru.stees were to hold the property, 
paying only the balance of the yearly income to the person 
entitled to the beneficial enjoyment of the real property.’^ 
As soon as all charges upon the estate were paid off, the 
trustees were to convey the real estate to the use of the 
person who should, under the limitation.s of the will, be 
entitled to ib, subject to the limitations therein expressed, 
so far as the then condition of circumstances would permit, 
and so far only as such limitations could be introduced 
into a deed of conveyance or settlement without infringing 


(o) Ham hal v, B^y. of StatB^ 8 I. A. 4p 6, 68 ; S. C. 7 Cal. 804 
(a) 4 B. L, K. (O. C. J.) 103, OH nppeal in the (P. C.) 9 B. L. K. 377 ; 8. C. 
IS Buth. 359 ; S. C. I. A Supp. Vol 47. 
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upon any law against perpetuities which might then be in Tagore case, 
force. The person beneficially interested in the real estate 
was to be ascertained by reference to the following limit- 
ations : — 

1. To the defendant Jatindra for life. 

2. To his eldest son^ born during the testator^ s life time, 

for life. 

3. In strict settlement upon the first and other sons of 

such eldest son in tail male. 

4. Similar limitations for life and in tail male upon the 

other sons of J atindra, born in the testator^s life time, 
and their sons successively. 

5. Limitations in tail male upon the sons of Jatindra born 

after the testator’s death. 

6. After the failure or determination of the uses and 
estates herein before limited to the defendant Surendra 
for life.” 

7. Like limitations for his sons and their sons. 

8. Upon failure or determination of that estate, like limit- 

ations in favour of the sons of Lalit Mohun, who was 
dead at the making of the will, and their sons. The 
will ex]wessly adopted primogeniture in the male 
line through males, and excluded women and their 
descendants, and all rights of provision or main- 
tenance of either man or woman. It also forbade 
the application of any rule of English law whereby 
entails might be barred, showing an intent that each 
tenant, though of inheritance, should be prohibited 
from alienation. The personalty was practically to 
pass under similar limitations to the person who 
would from time to time be entitled to the realty. 

The only provision made by the testator for the 
plaintiff, his son, consisted of property producing Rs. 7,000 
per annum, settled upon him at his marriage. His being 

59 in 
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disinherited arose from his having subsequently become a 
Christian. Of course under Act XXI of 1850 (Freedom 
of Religion) this circumstance was no bar to his claim 
as heir. 

At the time of the testator’s death, Jatindra, the head of 
the first series of estates, had no son, nor had he any during 
the suit. 

Surendra, the head of the second series of estates, had a 
son, Promoth Kumar, who was born in the life time of the 
testator. 

Lalit Mohun, the head of the third series, was 
dead at the making of the will, but left a grandson, Sut- 
tendra, born during the life time of the testator, and 
capable of taking under the will. These were the only 
persons beneficially interested under the limitations of the 
real estate. 

The son, as might have been expected, sued to set aside 
this will, except as to tlie legacies ; contending, bv/, that it 
was wholly void as to the ancestral estate ; 2ud, that in any 
case the father was bound to provide him with an adequate 
maintenance, the adequacy being estimated, not with refer- 
ence to his own actual wants, but to the magnitude of the 
estate ; Srd, that the whole framework of the will, resting 
as it did on a devise to trustees, was void, since the Hindu 
law recognized no distinction between legal and. equitable 
estates ; 4thj that the life estate to Jatindra was void, since 
a Hindu testator could bequeath nothing less than what 
was termed his whole bundle of rights bth, that at all 
events the estates following upon this life estate were void, 
as infringing the law against perpetuities ; and 6th, that as 
to everything after the life estate there was an intestacy, and 
the plaintiff was entitled as heir-at-law, notwithstanding 
the express words of the will that he was to take nothing 
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§ 384. The first four points were disposed of with little Father power 
difficulty. The original and appeal Courts were of opinion 
that the power of a father in Bengal to bequeath all his 
property, of every sort, was beyond discussion, and that it 
went so far as to exclude the son even from maintenance (t). 

The Privy Council did not enter upon this question, being 
of opinion that in any case the maintenance actually allot- 
ted to the son was adequate (t). The 3?*^ objection was 
also set aside (/). The Judicial Committee said (m), The may beexer- 
anomalous law which has grown up in England of a legal trustees, 
estate which is paramount in one set of Courts, and an 
equitable ownership which is paramount in Courts of Equity, 
does not exist in, and ought not to be introduced into, 

Hindu law. But it is obvious that property, whether mova- 
ble or immovable, must for many purposes be vested more 
or less absolutely in some person or persons for the benefit 
of other persons, and trusts of various kinds have been 
recognized and acted on in India in many cases (??). The 
distinction between ^ legaF and ^ equitable^ represents only 
the accident of falling under diverse jurisdictions, and not 
the essential characteristic of a possession in one for the 
convenience and benefit of another. As to the 4th objec- 
tion, the Courts dismissed it also. Peacocl’, C. J., referring 
to a doubtful expression of the Judicial Committee in Bhoo^ 
hum M(njfM'\s case (o), and the express decision in Reicioi 
Persad v. Eadhn Bvebij Q)), said, If a testator can disin- 
herit his son by devising the whole of his estate to a Estate may b« 
stranger, there seems to be no reason why he should not be 
able to divide his estate by giving particular and limited 
interests in the whole of the property to different persons 
in existence, or who may come into existence during his 


(t) 4 B. L. 11. (O. C. J.) 132, loll. 
ik) 9 B. L. U. 413 ; S C. lb Suth. 359. 

ll) 4 B. li. R. (O. 0. J ) 134, IGl ; Krishnaramani v. Ananda, 1 B. L. R. (O. 
O. J.) 278, 284, explaining the reuiarkn of the C. J., in Kumnra Aaima v. 
Kumara Krishva^ 2 B. L. R. (O. C. J.) 36. 

(tn) 9 B. L. R. 401 ; S. C. 18 Suth. 359. See Seedee Nazeer v. Ojoodhya^ 8 
Stitb. 899; Veddamuthulaty v. I'imma JReddij 2 Mad. H. C. 272. 

(n) See OopeekHst v. Qungapersavd^ 6 M. I. A. 63. 

40 ) 10 M. 1. A. 811 ; S. C. 3 Suth. (P. C.) 15. 

(p) 4 M. I. A. 187 } S. 0. 7 Suth. (P. C.) 85. 
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life time, to be taken in succession, as well as by giving his 
whole interest or bundle of rights in particular portions pf 
land included in his estate to different persons {q ) . 


Devise mnst 
oooform to or* 
dinary law of 
property. 


385. The bth point was decided in favour of the plaintiff, 
not upon any application of the English doctrine of per- 
petuities, which was held to be founded upon special con- 
siderations which had no place in Hindu law (r), but upon 
the general principle that the kind of estate tail which the 
testator wished to create was one wholly unknown and 
repugnant to Hindu law (^*) . That he was in fact trying to 
introduce a new law of inheritance, which should make all 
the subsequent holders of the estate take it in an order, and 
with retrictions and exemptions, wholly opposed to the 
principles of law which governed the testator and his family. 
Their Lordships of the Privy Council observed (/) : The 
power of parting with property once acquired, so as to confer 
the same property upon another, must take place cither by 
inheritance or transfer, each according to law. Inheritance 
does not depend on the will of the individual owner ; trans- 
fer does. Inheritance is a rule laid down (or, in the case of 
custom, recognized) by the State, not merely for the benefit 
of individuals, but for reasons of public policy. Domat., 
2413. It follows directly from this that a private individual 
who attempts by gift or will to make property inheritable 
otherwise than the law directs, is assuming to legislate, and 
that the gift must fail, and the inheritance take place as the 
law directs. This was well expressed by Lord J ustice Turner 
in Soorjeemoney Doesee v. Denohundo Mullick (u) : ' A man 


(g) 4 B L. R. (O. C. J.) 166 ; ou appeal in the (P. C.) 9 B. L. R. 405 s 8.0. 
ISSuth. 859. 

(r) Tagore v, Tagore, 4 B. L. B. (O. O. J.) 167 ; Ooberdhun v, Shamchandt 
Bourhe, 282 ; Kumara Asimn v. Kumara Kriehna, 2 B, L. K. (0. C. J.) 11, 82. 
As to religious perpetuities, see post, § 895. 

(#) 4B. L R. (O. 0. J.) 17), 212 

it) 9 B. L. R. 394, 396 j S. 0 18 Sutli. 859. See Sonaton Bysack v. J'Mgut 
Soondree, 8 M. 1. A. 78; Shoshi v, Tarokessur, 6 Cal. 42] ; offd. Kumar Tara- 
heswar v. Kumar Shoshi, 10 I. A. 51 ; S. C. 10 Cal. 952 ; Surija Row v. Qunga* 
dhara, 13 I. A. 97 ; Bhookmoy v. Monohari. 7 Cal. 269; affd. 12 I. A. 108 { S, 
C. 11 Cal. 684. Kristoromouey v. Narvndro^ 16 I. A. 29; S. C. 16 Cul. 8^, 

iu) 6 M. 1. A. 555, Hie. ; 8. C. 4 Butli. (P. C }114. But these words aro not 

^ u vofnrrpd to. Cf, 8 M. I. A., P, 420. 
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cannot create a new form of estate^ or alter the line of 
suooession allowed by law, for the purpose of carrying out 
his own wishes or policy/ . . . It follows that all estates of 

inheritance created by gift or will, so far as they are incon- 
sistent with the general law of inheritance, are void as such, 
and that by Hindu law no person can succeed thereunder 
as heir to estates described in the terms which in English 
law would designate estates tail/’ 

§ 386. The result, therefore, was that the life estate to 
Jatindra was valid, but the estates to successive holders 
would be void if they must be held as coming in as heirs in 
tail. It was, however, contended that successive persons 
might be regarded as successive donees for life, having the 
power and subject to the restrictions sought to be imposed 
by the will upon the successive heirs in tail (r). If so, they 
also would defeat the rights of the plaintiff as heir-at-law. 

These donees fell into two classes : Ia*/, those not in 
existence at the death of the testator, but who might come 
into existence before the first life estate fell iti ; 2)id, those 
who were in existence at his death. 

Jatindra had no sons alive at the death of the testator. 
But, of course, he might have sons, and default of natural- 
born sons might adopt, as under the will each successive 
taker was authorized to do. The second and third series of 
estates were also represented by persons living at the testa- 
tor’s death. 

It was held that none of these could take. Not the pos- 
sible issue of Jatindra ; because the donee must be a person 
capable of taking at the time when the gift takes effect, and 
must either in fact, or in contemplation of law {w), be in 
existence at the death of the testator (x). Not the existing 


(v) 9 B. L. R. 896 ; 8. 0. 18 Suth. 359. 

{w) Tliat is \?lieu in embryo at the deuth, or adopted Bubeequently to death, 
under authority given before it. 9 B. L. R. (P, C.) 897 ; S. 0. 18 Suth. 869, 
(») 4 B. L R. ((). 0. J.) 188, 191, 221 ; S. C. oo appenil in the P. C, i 9 B. 
L. R. 396—400; S. C» 18 Suth. 859; Krishnaramani y, Anandat 4 B. L. R. 


Tagoi« case. 


Estate tail 
invalid. 


Donc^ must be 
in existence at 
death. 
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representatives of the 2nd and 3rd series of estates, because 
they were only to take after the failure or determination” 
of the previous series, and these words were held to mean 
the actual exhaustion of the line of Jatindra in conformity 
with the will, and not its incapacity to succeed by reason of 
Trust for illegal the illegality of the will. Consequently, the event on which 

purpose invalid. .iii . i 

they were to take had never arisen and never could arise [y ] . 
Finally, it was held that all the bequests must be looked on 
as if they had been made directly to the persons who were 
the subjects of them, and that the intervention of trustees 
made no difference, since that which could not be done 
directly, could not be done indirectly by the medium of a 
trust (z). The result was that the plaintiff, the heir-at-law, 
was held entitled to the whole estate after the life of Jatin- 
dra, subject to the payment of legacies and annuities. 

Directions for § 387. This case has been cited at great length on account 
accumulation. numerous points decided by it, and also as establish- 

ing in the most authoritative manner that the power of 
devise by a Hindu is limited, as to the objects and subjects 
of the bequest, by the general purposes of Hindu law. On 
this ground, wills directing an estate to go in an order of 
succession which should exclude female heirs, or heirs by 
adoption, (a) or wills containing trust to accumulate the pro- 
ceeds of the property have been held invalid. In one will, 
the trust was to accumulate for ninety-nine years, and no 
direction was given as to the appropriation of the fund at 
the end of the time (6). In another, the fund was to accu- 
mulate till it reached three lakhs, and was then to be divid- 

(O C. J.) 231, 2T9, over-ruling Arumugam v. Ammi Ammal, 1 M. H C. 400 ; 
Bramamayi v. Jages, 8 B. L. E. 400 ; ftamguttee v. Krisfo, 20 Suth. 472 ; 8ou» 
darniney v. Jaqefth, 2 Cal. 202 ; Mangaldas v. Krishnahai, 6 Bom. 38 ; Chitndi 
Churn v. Rani Sidheswari, 15 1. A. 149 ; 8. C. 16 Cal. 71. Succession Act X 
of 1866, § 92-98. 

(y) 9 B. L. R. 409 ; S. 0. 18 Sutb. 369. 

iz) 4 B. L. R. (O. C. J.) 162, 196 on appeal, 9 B. L. R. 402; S. C. 18 Suth. 
859 ; Kumara Anima v. Kumnrn Krishna, 2 B. L. R. (O C. J.) 11 ; Krishna^ 
ramani v. Ananda, 4 B. L. R. (O. C. J.) 2/4; Rajender v. Sham Chund, 
6 Cal. 106. 

(a) Kumar Taraleswar v. Kumar Shashi, 10 f. A. 51 ; S. C. 10 Cal. 952; 
Surya Rao v. Qungadhara, 13 I. A. 97 ; S. C. 9 MHd.499. 

(b) Kumara Asima v. Kumara Krishna, 2 B. L. R. (O, C. J.) 11. 
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and the process of accumulation to recommence (c). 

Such provisions not only create an estate held in a manner^ 
and for purposes, foreign to Hindu law, but are also repug- 
nant to the very nature of property, as forbidding its enjoy- 
ment by the owner, or, indeed, putting pi'operty in a position 
to have no owner at all. As Mr. Justice Norman remarked 
in the former case (d), A testator cannot, in giving his illegal eondi> 
property by will, impose conditions in contravention of the 
objects for which property exists, or contrary to the policy 
of the law. For instance, suppose an estate were given to 
a man on condition that it should be allowed to relapse into 
a jungle, or never be cultivated, no one could doubt that 
such a condition would be void.’’ So, a will would be 
invalid which forbade alienation within the limits incidental 
to the estate created (e), or prohibited partition by the 
persons entitled to divide (/), or attempted to free property 
from any of the burthens incident to it by law, such as 

liability to debts, or maintenance of those whose support is a Ine^ctnal 

^ * pro VI MOWS. 

burthen upon the estate {g ) . So, it has been held in Madras 
by Mr. Justice Holloway that a clause in a will whereby 
the enjoyment of the property by the son, who was heir-at- 
law, was postponed beyond the period of minority was 
invalid, on the ground that this was, protanto, taking away 
from the son a right of property which the law of the 
Mitakshara vested in him (/i) . A similar decision was given 
upon a Bengal will, where the testator had attempted to 
postpone the enjoyment of the shares of his grandchildren 
until they had attained twenty-one, on the ground that by 


(c) Krishnaramani v. Ananda^ 4 B. L. B. (O. C. J.) 231 ; Shoolcmoy v. 
Monohari, 7 Cal. 269 ; affd, 12 I. A. 103 ; 8. C. 11 Cal. 684. 

(d) 2 B. L. R. (O. C. J.) 25. 

le) 2 B. L. R, (O. C. J.) 25 ; Nitai Charayi v. Oanga^ 4 B. L. R. (0. C. J.) 
265, note j Fromotho v. RadhikOy 14 B. L. R. 175 ; Ashutosh v. Doorqa C/iurn, 
A. 182; S. O. 5 Cal. 488; S. O. 5 C. L. R. 296; Qokool Nath v. Issur 
LochuUt 14 Cal. 222. Act IV of 1882, §10, 11, (Tmnsfer of Property). 

(/) Nuhkissen v. HurrishchundeTf F. MacN. 323; Mokoondo v. Oonesh^ 
1 Cal. 104; Rajender v. Shamchund^ 6 ChI. 106. 
ig) Sonatun Bymck v. Sreemutty Jugautsoondree^ 8 M. I. A. 66, 76. See po«f, 

L 424. The doctrine of election epplies to wills in India. Mangaldas v. 
tncHHoddoSj 14 Bom. 438. 

(ii) Devardja v. Venayaga and Canniah Chetty v. Lutchmenarasoo^ both 
decided in the Original Coui-t, May 23, 1867, MS. See, too, Mokoondo v. 
Oonesh, 1 Cal. 104; Gosling v. Gosling t John., 265. 
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[Chap. XI, 


Hindu law an estate cannot remain in suspense, or without 
an owner (i). But, of course, a father in BengHl could 
delay, just as he could defeat, the rights of his issue, by 
interposing a ralid estate previous to theirs (/c). 


Form of will 
imniaterial . 


Inteution is the 
firuide of inter- 
pi'etatioii. 


§ 388. As regards form, the will of a Hindu may be oral, 
though, of course, in such a case the strictest proof will be 
required oF its terms (/). So, a paper drawn up in accord- 
ance with the instructions of the testator, and assented to 
by him, will be a good will, though not signed (m). And if 
a paper contains the testamentary wislies of the deceased, 
its form is immaterial. For instance, petitiofis addressed 
to officials, or answers to official enquiries, have been held 
to amount to a will (n). Even a statement in a deed exe- 
cuted by a w’idow in pursuance of the instructions of her 
late husband and containing an assertion of his last wishes 
as to the devolution of his property has been held to be 
good evidence of a nuncupative will by the husband (o). 
And a will may be revoked orally, or in any other manner 
by which it might have been made (p). Nor are technical 
words necessary. The single rule of construction in a 
Hindu, as in an English, wdll, is to try and find out the 
meaning of the testator, taking the whole of the document 
together, and to give effect to this meaning. In applying 
this principle, special care must be taken not to judge the 
language used by a Hindu according to the artificial rules 
which have been applied to the language of Englishmen, 
who live under a different system of law and in a different 
state of society ( 5 ). A devise in general terms, without 


(t) Bramamayi v. Jaqes^S B. L. R. 400 ; Callyriauth v. Chundernath^ 8 Cal 
378 ; S. C. 10 C’. L. R, 207. 

(fc) Huvrosoomdery v. Coirnr, Falton, 893. 

(l) Beer Pertah v. Maharajah Rajender^ 12 M. T. A. 2 ; S. O. 9 Snth. (P. O.) 
15 ; ante, | 365. See now the Hindu Wills Act, XXI of 1870, which applies to 
Hindus in Bengal, and the towns of Madras and Bombay. 

(m) Tara Chand v. Nolin Chunder^ 3 Suth, 138; Radhahai v, Qaneaht 
3 Bom. 7. 

(n) Shumfthul v. Shewulcramf 2 T. A. 7 ; S. C. 14 B. L. R. 226 ; Hurpurshad 
V. 8heo Dhyalt 8 I. A. 259 ; S. C. 26 Suth. 55 ; Kalian v. Sanwal^ 7 All. 1^ • 
Haidar All v. Taaadduky 17 I. A. 82 ; S. C. 18 Cal. 1. 

(o) Chintaman v. Aforo Lakshmany 11 Bom. 89. 

ip) Pertah v. Suhhao. 4 I. A. 228; S. C. 8 Cal. 426. 

iq) See per Turnery L. J., Soorjeemoney v. JDenobundo, 6 M. I. A. 550 ; S.Oi 
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words of inlieritance, or with words imperfectly describing 

an estate of inheritance, will pass the entire estate of the 
testator, unless a contrary intention appears from the con- 
text (?•) . On the other hand, stronger words, and a more 
evident intention, would be required to pass an absolute 
estate, where the* bequest was to a woman, and especially 
where it would operate to the prejudice of the testator’s 
issue (^). But although every effort will be made to carry 
out tlie wishes of the testator, where they are ascertain- 
able and legal, the Court cannot make a new will for 
them. Therefore, a will must fail if its terms are so wbereva^Qe. or 

... . .1 lUegfal. 

vaguely expressed that it is impossible to ascertain what 
are the testator’s objects (i). And if the intention of the 
testator is obviously to do something that is illegal, the 
Court will not put a non-natural construction upon his 
language, so as to turn an illegal into a legal arrange- 
ment (u). The result, of course, will be an intestacy as to 
so much of the property as has been ineffectually disposed 
of, and the residue will go to the heir-at-law, however posi- 
tive the expression of the testator’s wish may have been 
that he should not take. The estate must go to somebody, 
and there is no one to whom it can go except the heir-at- 
law. As Peacock, C. J., said in the Tagore case, A mere 


4 Soth. (P. C.) 114; per Ld. Kingsdowrif Bhoohuni Moyee v. Ram Kishore, 10 
M. I. A. 308 ; S. C. 3 Suth. (P. C.) 15 ; Lakahmihai v. Ga'iipat, 4 Bom. H. C. 
(O. C. J ) 161 ; Lalluhai v. Mankuvarhaiy 2 Bom. 408. 

(r) Per WilleSy J., Tagore v. Tagore 9 B. L. K. 395 ; S. C. 18 Suth. 359 ; 
Sursuttxj V. PoornOy 4 Suth. 65 ; Broughton v. Pogose, 12 B. L. R. 74 ; S C. 
19 Suth. 181; Vulluhhdasx. Thucker Oordhandasy 14 Bom 360. Succession 
Act X of 1865. §82. 

(s) Rahutty v. Sihchunder, 6 M. 1. A. 1 ; Lukhee v. Gokool, 13 M. 1 A. 209 ; 
S. C. 3 B. L. K. (P. C.) 57 ; S. C. 12 Suth. (P. C.) 47 ; Shumshiil v. Sheivuk- 
ranty 2 I. A. 7i 14 ; S. C. 14 B. L. R. 226 ; Bhagbutti v. Chmodruy 2 I. A. 256 ; 
S. C. 24 Suth. 168; Lakshmihai v Hirabaiy 11 Bom. 69; affct. p. 5/3; Pro- 
aunno v. Tarrucknathy 10 B. L. R. 267 ; S* G, Sub n&tniney Tarucknath v. 
ProaonOy 19 Suth. 48 ; Kollany v. Luchmecy 24 Suth. 395 ; Jeetvun v. Mt. Sona, 

1 N.-W. P. 66; Punchoomoney v. Troyluckooy 10 Cal. 5’42. 

(#) Sandial v. MaitlandL Fultou. 475. SeeKumara Asima v. Kumara KrishnOy 

2 B. L. R (O. C. J.) 38 ; Tagore v. TagorCy 4 B. L. R. (O. C. J.) 198 ; Jarman* s 
EatatCy 8 Ch. D. 584. 

{u) Tagore v. TagorCyd B. L. R. 407 ; S. C. 18 Suth. 369 ; per Lord Selborne , 

5 App. Ca. p. 719. See as to the propei* iuterpretatiou to be put upon M^ills, 
where questions of remoteness ariae yArumugam v. Ammi Ammally 1 Mod. H. 
0. 400; Bramamayi V. Jagea, 8 B. L. R. 400; Soudaminey v. Jogeahy 2 Cal. 
262 ; Kherodomoney v. Doorgamonexjy 4 Cal. 466; Ram Lalt Sett v. Kanai Lai, 
12 Cal. 663. antey § 366. 
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coNSTiiucrriON of wills. 


[Chap. XI, 


Disinheritance. 


Foseession. 


The Hindu 
Wills Act. 


expression in a will that the heir-at-law sliall not take any 

part of the testator’s estate is not sufficient to disinherit 

• 

him, without a valid gift of the estate to some one else. He 
will take by descent, and by his right of inheritance, what- 
ever is not validly disposed of b}" the will, and given to 
some other person On the other hand, it is not 

necessary that a will should contain an express declaration 
of a testator’s desire or intention to disinherit his heirs, if 
there is an actual and complete gift to some other person 
capable of taking under it [w). 

A devise which cannot take effect at all is as if it had 
never been made. Consequently the property devised passes 
to the heir. The rule of the English Common law that an 
undisposed of residue ve.sts in the executor beneficially, 
does not apply in case of a Hindu will (j* ■. The case of a 
devise to a class of persons, which fails as to some, has 
already been discussed 354 — 356). Where a testator 

leaves a legacy absolutely as regards his estate, but restricts 
the mode of the legatee’s enjoyment to secure certain 
objects for the benefit of the legatee, if the objects fail, the 
absolute gift prevails iy'. 

§ 389. As posses.sion under a devise is not necessary to 
its validity, so neither is it necessary that the legatee should 
he capable of assenting to it. Therefore, a bequest in favour 
of an idiot or an infant will be valid. And so it will be 
in any other case, although the legatee would have been 
incapable of inheriting from some personal disability { 2 ). 

§ 390. Under the combined operation of the Hindu Wills 
Act (XXI of 1870) § 2, and the Probate and Administration 

(v) 4 B L. R (O 0. J.) 187 ; S. C. on nppeal, y B. L. R. 402 ; S. C. 18 Sutb. 
ii;>y ; I'loinothu V. iiadhikat 11 13. L. ll. 175; Lalluhhai v. Mankuvarhaif 
2 Bom. 488. 

(lo) l*rotfHtinno V. Tan'ucknnth^ 10 B. L. R. 267 ; B. C. 19 Suih. 48, dia* 
approving Itooploll v. Muhima, ih. 271, note. 

(») Anfe^ § 386. Lallubhai v. Mankuvarbait 2 Bom, 888. 

(y) Administrator- General of Bengal v. Apear, 3 Cal. 553. 

(si> ooldebnarain v. Mt. Wooma^ Marsh, 357. 
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Act (V of 1881) § 154, numerous sections of the Indian 
Succession Act (X of 18(55) (a), are extended to all wills 
and codicils made by any Hindu, Jain, Sikh or Buddhist, 
on or after the 1st day of September 1870, within the terri- 
tories subject to the Lieutenant-doverrior of Bengal, or the 
local limits of the ordinary original civil jurisdiction of the 
High Courts at Madras and Bombay, and to all sucb wills 
and codicils made outside tliose territories and limits, so far 
as relates to immovable property situate within such terri- 
tories or limits. The primary result is to abolish all forms 
of wills except tliose written and attested as prescribed by 
the Succession Act. To gruard a<?ainst the danj^ers which 
might arise from the application to persons under one law 
of a complicated aeries of provisions intended for persons 
governed b}' a wholly ditferent law, § 3 provides that 
nothing in the Act shall autlioiise a testator to bequeath Saving danse, 
property which he could not have alienated intt'r vivo(<, or to 
deprive any persons of any right of maintenance of which, 
but for § 2 of the Act, he could not deprive them by will, or 
shall affect any law of adoption or intestate succession, or 
shall authorise any Hindu, &c., to create in property any 
interest wliich he could not have created before the lir.^t of 


September 1870. Under this last clause it lias been held 
that notwithstanding the express words of § 99 of the 
Succession Act, which is one of those ext^mded by the 
Wills Act, a Hindu cannot make a bequest lo a ])ersou 
unborn at the death, but born between that date and the 


termination of a previous 


estate after which his interest is 


to take effect (/>). 


(a) Tlie BOctioiiK ho exttMulod nrc* the tt>lIo\Yiiig : 46, 4U, f.<n<city to make, 
revoke or aUer a will ; 48. effect of fi-Miid, cVc. ; oO, .51, mode of execution ; 57 — 
6(f, or revociition or revival ; 5.5, witiiess not ilisqualihed hy iiiterent ; 61 — 07, 
82, 83, 85, 88 —98, oonftruotiou of will ; 99 — 103, void bequest-s ; 196 — 108, vest- 
ing of legacies; i09, 110, onerous ; 111, 112, contingent ; »e‘d 113 — 124, con- 
Jitioual bequests; 125 — 127, bequesis with directions as to application or 
enjoyment ; 128, bequests to executor ; 129—136, specific ; and 137, 138, demon- 
strative legacies ; 139 — 153, ademption; 154— 157, liabilities at tiieliing to lega- 
cies ; 15S, general bequests ; 159, bequests of interest t»r produce ; and 160— » 
16.3, of annuities; 164—166, legacies to creditors or poitioners; 167 — 177, 
election ; 187, necessity of probate for executor ov legatee. See also as to the 
llegist ration twid Deposit of Wills Act III of 1877, § 40—46. 

(5) Alanyutnonjori v. Sonainoni^ 8 Cal. ()37» 
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[Chap. XI, 


Probate and 

Administration 

Act. 

* 


« 

Act 1 of 1869, § 13 also contaius a provision requiring 
wills made by taluqdars in Oudli in certain cases to be 
executed and attested three months before the death of the 
testator and registered within one month after execution (c), 

§ 391. The Probate and Administration Act (V of 1881) 
applies to all Hindus (d) and persons exempted under 
§ 332 of the Succession Act, no matter when they died, but 
does not render invalid any transfer of pr(>perty duly made 
before the 1st of April 1881 ; but, except in cases to which 
the Hindu Wills Act applies, no Court beyond the limits of 
the towns of Calcutta, Madras and Bombay, and the terri- 
tories of British Burmah shall receive applications for 
probate or letters of administration unless authorised by the 
Local Government with the sanction of the Governor- 
General. By § 149 it is provided that nothing in the Act 
shall validate any testamentary disposition which would 
otherwise have been invalid ; invalidate any such disposi- 
tion wdiich would otherwise have been valid ; deprive any 
person of any right of maintenance to which he would 
otherwise have been entitled ; or affect the Administrator- 
General of Bengal, Madras or Bombay. 

§ 392. Previous to the Hindu Wills Act, it was held that 
the executors of a Hindu did not, in the character merely of 
executors, take any estate properly so called, in the property 
of the deceased; — or in other words, that the mere nomi- 
nation of executors, though followed by probate, did not of 
itself confer any estate on the executor, further than the 
estate he might have by the express words of the will, or as 
heir of the testator. The grant of probate or letters of 
administration to a Hindu took effect only for the purpose 
of recovering debts and securing debtors paying the same, 
except so far as was otherwise provided by Act XXVII 


(c) See as to this section Aj'udhiu Buhsh ▼. 3//. Buhmin Kuar^ 11 I. A. 1 ; 
Baji Ahdnl v. 3f\iv«hi Amir Baidar, 11 I. A. 121 ; Act X of 1886. 

{d) TliiB term ioclndeB JainB, Bachebi v. Mahharii 8 All. 55. 
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of 1860 (e). The Hindu Wills Act incorporated § 179 of 
Act X of 1865 which provided that the executor or 
administrator, as the case may be, of a deceased person, is 
his legal representative for all purposes, and all the pro- 
perty of the deceased vests in him.” Also § 187 which 
provides that no right as executor or legatee cau be estab- 
lished in any Court of Justice unless probate or letters of 
administration shall have been granted (/). The Act V 
of 1881 repeals § 179 as part of Act XXI of 1870 but re- 
enacts it as part of itself. The result is that in all cases 
coming within the Hindu Wills Act or the Probate Act, 
the executor or administrator as such is the legal repre- 
sentative of the deceased, and statutory owner of his 
property, except such as would otherwise have passed by 
survivorship to some other person ( 9 ). 


(e) Shaik Utoosa v. Sheik Eesa, 8 Bom. 241, p. 252 ; Ardesi'i v. H/iabai, ibid. 
474 , p. 479 ; Lalluhhai v. Mankuverhai^ 2 Bom., p. 406. 

(/) ThU eectioD is not incorporated in Act V of 1881. Therefore as regaids 
Hindu Wills prior to 1st September 1870 though proWt« may be granted, it is 
iiotneoessarv. Krishna Kinkur v. Panchuramt 17 Cal. 272. Frobate cannot be 
lefused on tiie ground that the will is illegal or void. Hormusji v. Dhanhaiji, 
12 Bom. 164. 

{g )Act V of 1881, § 4. As to whether a creditor can apply for revocation of 
probate, see Nilmoni v. Umanath^ 10 I. A. 80. As to wills mode before Ist 
September 1870, see Krishna Kinkur v. Jfai Mohuny 14 Cal. 37 



CHAPTER XIL 

RELIGIOUS AND CHARITABLE ENDOWMENTS. 

§ 393. Gifts for religious and charitable purposes were 
naturally favoured by the Brahmans, as they are every* 
where by the priestly class. Sancha lays down the general 
principle that wealth was conferred for the sake of 
defraying sacrifices^’ (a). Gifts for religious purposes are 
made by Katyayana an exception to the rule that gifts are 
void when made by a man who is afflicted with disease 
and the like, and he says that if the donor dies without 
giving effect to his intention, his son shall be com- 
pelled to deliver it (6). This is an exception to the rule 
that a gift is invalid without delivery of possession. The 
Bengal pandits state that this principle applies even 
against a son under the Mitakshara law, though his assent 
would be indispensable if the gift was for a secular object ; 
they seem, however, to limit the application of the rule to 
a gift of a small portion of the land (c). Similarly in the 
N.-W. Pi •ovinces the Court affirmed the right of a father, 
even without his son’s consent, to make a permanent 
alienation of part of the ancestral property as provision for 
a family idol, provided the grant was made bona fide, and 
not with an intention to injure the son (d). In Western 
India grants of this nature have been held valid ; even 
when made by a widow, of land which descended to her 
from her husband, and to the prejudice of her husband’s 


(a) 3 Dig. 484. 

(b) 2 Dig 96. See ManiK i». 823 ; Vyasa, 2 Dig. 188 ; Mitakshara, i. 1, § 27, 82 

(c) See futwah, Qopal Chand v. JBabu Kunwar^ 5 8. D. 24 (28) : MitaKshara. 
1*1 § 28 * 

Ragh'math v. Gohind^ 8 AU. 76. 
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male lieire (a). And bo a grant by a man to bis family 
priests, to take effect after the life estate of bis widow, 
was decided to be good (/). 

§ 894. The principle that such gifts can be enforced 
against the donor^s heirs, would naturally slide into a prac- 
tice of making them by will (§ 368). It is probable that Effected by wiiL 
as Brahmanical acuteness favoured family partition as a 
means of multiplying family ceremonies, so it fostered the 
testamentary power as a mode of directing property to 
religious uses, at a time when the owner was becoming 
indifferent to its secular application. Many of the wills held 
valid in the Supreme Court of Calcutta have been remark- 
able for the large amounts they disposed of for religious 
purposes {g). In one case arising out of Gohulchunder 
CorformaVs will, where practically the whole property had 
been assigned for the use of an idol, the Court declared 
the will proved, but wholly inoperative, except as regards 
a legacy to the stepmother of the testator [h). Sir F. Mac- 
Naghten suggests that the will might properly have been 
cancelled, as, upon its face, the production of a madman. 

No reason can be offered why such a will should be set 
aside in Bengal, merely because the whole property was 
devoted to religious objects. In the case of Radhabullnbh 
Tagore v. Gopeemohun Tagore, which was decided in Cal- 
cutta the very next year (1811), the right of a Hindu so to 
apply the whole of his property, seems to have been 

admitted {ij, 

* 

§ 395. The English law, which forbids bequests for Superstitious 
superstitious uses, does not apply to grants of this character 


(e) Jugjeexmn v. I)eo8unlcui\ 1 Bor. 394 [436] ; Kxtpoor v. S^vuhramy ih, 405 
but see Umhashxinker V . Tooljaramf 1 Bor. 400 [442]; Muhalukmee v. 
Xripa$hookulf 2 Bor. 610 [567] » Hamanund v. Eamkissenf 2 M. Dig. futwab, 
at p. 117. Bee too, ®osf, § 686, 

(/) Keshoor v. Mt. Ramkoonwar, 2 Bor. 314 [345.] 

(g) F. MttoN. 323, 331, 336 — 347, 349, 350, 871 ; Ramtonoo v. Rarngopaf^ 1 
Kn. 245. The same tbiug was remarked by Sir Thomas Strange as a feature 
in tlie wills made by Hiuous iu Madras. 2 Stra. H. L. 468. 

(h) P. MacN. 320, App. 68. P. MacN. 835. 
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uor perpetoities. 


Colourable reli- 
gions endow, 
ment. 


Tenure in 
trustee. 


in India^ even in the Presidency Towns (k), and such grants 
have been repeatedly enforced by the Privy Council (1), 
Nor are they invalid for transgressing against the rule 
which forbids the creatiou of perpetuities. It being 
assumed to be a principle of Hindu law that a gift can be 
made to an idol, which is a caput mortuum, and incapable 
of alienating, you cannot break in upon that principle by 
engrafting upon it the English law of perpetuities {m)/* In 
fact both the cases in which the Bengal High Court in 1869 
set aside the will as creating secular estates of a perpetual 
nature, contained devises of an equally perpetual nature in 
favour of idols, which were supported (w). But where a 
will, under the form of a devise for religious purposes, 
really gives the beneficial interest to the devisees, subject 
merely to a trust for the performance of the religious pur- 
poses, it will be governed by the ordinary Hindu law. Any 
provisions for perpetual descent, %ud for restraining alien- 
ation, will, therefore, be void. The result will be to set 
aside the will, as regards the descent of the property, leaving 
the heirs-at-law liable to keep up the idols, and defray the 
proper expenses of the worship (o). A fortiori will this 
rule apply, where the estate created is in its nature secular, 
though the motive for creating it is religious (p). 

§ 396. As an idol cannot itself hold lands, the practice is 
to vest the lands in a trustee for the religious purpose, or 
to impose upon the holder of the lauds a trust to defray 


(fc) Daw Merces v. Cone$t 2 Hyde, 65 ; Andrews v. Joalrtm, 2. B. L. E. (O. C. J.) 
148 ; Judah v. Judaht 6 B. L. E. 468 ; Khusalchand v. Mahadevgiri, 12 Bom. 
H. 0. 214. Rupa Ja^shet t. Krishnaji, 9 Boro. 169. 

(l) Ramtonoo v. Ramgoval, 1 Kn. 246 ; Jewun v. Shah Kuheerood^deen^ 2 
M. I, A, 8W; S. C. 6 Sutb. (P. C.) 8 ; Sonatun Bysack v. Jugqutsocmdree^ 8 
M. 1. A. 66 ; Jvggutmohini v. Mt, Sokheemoney^ 14 M. I. A. 289 ; B. 0. 10 B. 
L. B. 19; S, 0. 17 iSutb. 41. 

(m) PreMarkhyt J., KumaraAsema v. Kumara K’ri«h9ia,2 B. L. B. (0. C J.) 
p. 47. See ael to the ^plication of the rule to cases not under Hindu Law, 
Fatnxa Bibi v. Advocate-Cfeneral, Bom5ai/,6 Bom.42 ; Limji v. Bapuji, 11 Bom. 
441. 

(n) Tagore v. Tagoi'e. 4 B. L B. (O. C. *T.) 108, in the P. C., 9 B. L. B. 877 ; 
S. C. 18 Buth. 869; Kriahnaramani v. Ananda, 4 B. L. B. (0. 0. J.) 881 ; 
Brojoaoondery v. Luehmee Koonwaree^ 16 B. L. E. (P. C.) 176 note. 

(o) Promotno v. Radhika^ 14 B. L. E. 176 ; Phate ▼. Damoodar^ 8 Bom. 84. 
\p) Anantha v. Nagamuthu, 4 Mad. 200. 
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the expenses of the worship (g). Sometimes the donor is 
himself the trustee. Such a trust is, of course, valid, if 
perfectly created, though, being voluntary, the donor can- 
not be compelled to carry it out if he has left it imperfect (r) . 

But the effect of the transaction will differ materially, 
according as tlie property is absolutely given for the reli- 
gious object, or merely burthened with a trust for its sup- 
port. And there will be a further difference where the 
trust is only an apparent, and not a real one, and where 
it creates no rights in any one except the holder of the 
fund. ( 5 ) 

§ 397. The last case arises where the founder applies his Tnistimperfecfc. 
own property to the creation of a pagoda, or any other 
religious or charitable foundation, keeping the property 
itself, and the control over it, absolutely in his own hands. 

The community may be greatly benefited by this arrange- 
ment, so long as it lasts, but its continuance is entirely at 
his own pleasure. It is like a private chapel in a gentle- 
man^s park, and the fact that the public have been per- 
mitted to resort to it, will not prevent its being closed, or 
pulled down, provided there has been no dedication of it to 
the public. It will pass equally unencumbered to his heirs, 
or to his assignees in insolvency. He may diminish the 
funds so appropriated at pleasure, or absolutely cease to 
apply them to the purpose at all (<). In short, the charac- 
ter of the property will remain unchanged, and its appli- 
cation will be at his own discretion. 


Another state of things arises where land or other pro- 
perty is held in beneficial ownership, subject merely to a 


Property held 
under trust. 


iq) See futwah in Kounla Kant v. Ram Hitree, 4 S. D. 196, (247). It is said, 
however, that a trust is not required for this purpose. Manohvr Qanesh v. 
Lakhmirnmy 12 Bom. p. 263. (r) See Lewiu, Trusts, p. 61. 

(tt) Acc, p 0 »* curiam f 11 All. p. 22-27. 

(0 Howard v. Pestonji, Perry, O. C. 536 ; Venkatachellamiah v. P. Narain- 
apaht Mad. Dec. of 1863, 104; S. C. Mad. Deo. 1864, 100 ; Chemmanthatti v. 
Mayenef Mad. Dec. of 1862, 90 ; 2 W. MacN, 108 ; Brojosoondenj v. Luchmee 
Koomoareet in the P. 0., 15 B. L. R. 176, (note) ; 8, C 20 Suth. 95 ; Delroos v. 
Nawah Synd, 16 B. L. R. 167, affirmed in P. 0. 8 Cal. 324 ; Sub Ashgar 

V, Delroos. 


61 in. 
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trust as to part of the income^ for the support of some reli- 
gious . endowment. Here again the land descends and is 
alienable, and partible (w), in the ordinary way, the only 
difference being that it passes with the charge upon it (v). 
The same rule would apply where the owner retained the 
property in himself, but granted the community or part of 
the community an easement over it for certain specified 
purposes (to). 

The remaining case is the one first named, where the 
whole property is devoted, absolutely and in perpetuity, to 
the religious purposes. Here, of course, the trustee has no 
beneficial interest in the property, beyond what he is given 
by the express terms of the trust. He cannot encumber or 
dispose of it for his own personal benefit, nor can it be taken 
in execution for his personal debt. But he may do any act 
which is necessary or beneficial, iu the same manner and to 
the same degree as would be allowable in the case of the 
manager of an infant heir. He may, within those limits, 
incur debts, mortgage and alien tl»e property, and bind it 
by judgments properly obtained against him (x). And he 
niHy lease out the property in the usual manner, but he 
cannot create any other than proper derivative tenures and 
estates conformable to usage ; nor can he make a lease, or 
any other arrangement which will bind his successor, 
unle.ss tlie necessity for the transaction is completely 
established (y). 


(it) JUun Citrnnar v. 4 Cal 56. Suppammal v. Collect 6r of Tanjore^ 

1*2 Mad. 387. P. 391. 

(f; Alahatao v. Mirdad^ 5 S. D. 268 ( 813), approTod by P. 0., 15 B. L. R. p. 
178; enp. note (/) Futtoo v. Bhurrut^ 10 Suth 299; Haeoo v. Kiahen, 13 Satn. 
200 ; Sonalun Byaack v. JuggutaoondreCy 8 M. I. A. 66. Sheikh Mahomwi v. 
Amarchand ; 17 1- A. 28 ; B. 0. 1/ Cal. 498. 

{%c) JaqgcL/noni v. Nilmoni^ 9 Cal. 76. 

ix) l^roaunno v. Qolah. 2 I. A. 145 ; S. O. 14 B. L. R. 450 : Konwury, Kam* 
chunder^ 4 1. A. 52 ; S. C. 2 Cal. 341 ; Kalee Churn v. Bunganec^ 15 Sntb. 3^ s 
Khuaalchand v. Mahadevgiri, 12 Bom. H. C. 214; Fegredo v. Mahomedf 15 
Suth. 75 ; Shankar Bharati v. Venkapa Naikf 9 Bom. 422. Biahen Chand w. 
Sued Nadir f 15 1. A. 1 ; 8.^ U. 15 Cal. 829. In Boraba^tit has been held that 
although the rents of a religione endowment may be alienated, the corpue of 
the property is absolutely inalienable; Narayan v. Chintamant 6 Bom 898; 
Collector of Thana v. Hari, 6 Bom. 546. Shri Qaneah ▼. KeahavraVf 15 Bom. 
625 This is no donbt tbe general rale, but weeper 4 I. A., p. 68. 

(v) Radhahullahh v. Juggntehunder, 4 8. D. 151 (192) ; 8hibe$$ouree r. 
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§ 398. The devolution of the trust, upon the death or 
•default of each trustee, depends upon the terms upon which 
it was created, or the usage of each particular institution, 
where no express trust-deed exists {z). Where nothing is 
said in the grant as to the succession, the right of manage- 
meut passes by inheritance to the natural heirs of the donee, 
according to the rule, that a grant without words of limit- 
ation conveys an estate of inheritance (a). The property 
passes with the oflBce, and neither it nor the management is 
divisible among the members of the family (b). Where no 
other arrangement or usage exists, the management may 
be held in turns by the several heirs (r). Sometimes the 
constitution of the body vests the management in several, 
as representing different interests, or as a cbeck upon each 
other, and any act which alters such a constitution would 
be invalid (cZ). Where the head of a religious iusiitution is 
bound to celibacy, it is frequently the usage that he nomi- 
nates his successor by appointment during his own lifetime, 
or by will (e). Sometimes this nomination requires con- 


Mothooranath, 13 M. 1. A. 270 ; 8. C, 13 Sutb. (P. C.) 18 ; Jiiggcssur v. Roodro, 

12 Suth. 209; Tahboonissa v. Koomar^ 15 Suth. 228; An uih v. Jugqiirnatk, 
18 Suth. 439 ; Mohuiit Barm v Kha»hee, 20 Suth. 471 ; Bunivaree v. iludden^ 
21 Suth 41. Where an unlawful Hlieiiation has been made by a trustee of a 
religious endowment the statute of limitation begins to run from the appoint- 
metits of hia successor. Mahomed v. Qanapati^ 13 Mad. 277 ; Vedapuraih v. 
Vallahhat ib. 402. 

(*) Qreedharee v. NHndhis}it>re, Marsh. 573; jiflfd., 11 M. I. A. 428; S. C. 

8 8uth. (P. O.) 25 ; Mattii l{amaling(i v. renanayaqum. 1 I. A. 209; Janoki 
V. Oopal, 10 1. A. 32 ; 8. C. 9 Cal. 700 ; Genda w'Chatur, l3 I. A, 100, 9 All. 
1; Appaeami v. Naqitppaf7 M.id. 499; liangachariar v. Yejna Dikshatur, 

13 Maa. 524. 

(o) Chutter Sein*s awe, 1 S. U. 180 (239) ; Venkatachellamiah v. P. Naraiiu 
apahf Mad. Dec. dI 1853, 104. See Tagore cofte, 4 B. L. K. (O. C. J.) 182 

9 B. L. K. (P. 0.) 395; S. C 18 Suth 359; per eunam, 9 Cal., p. 79. Nanah^ 
hai V. Shriman Ooswami, 12 Bom. 331. 

(5) Jaafar v. Aji, 2 Mud. H. C. 19 ; Kumarasami v. Ilamalinga^ Mad. Dec. 
of 1860, 261. 

(c) Nubkinaen v. Hurrischunder^ 2 M. Dig. 146. See Anundmoijee v. Boy- 
kantnath^ 8 Suth. 193; Hameooml ur \ . Taruck^ 19 Suth. 28; Mitta Kunth v. 
Neerunjutij 14 B. L. ll. 106; S. C.22 Suth. 437 ; Maacharamv. Pranslmnkar^ 
6 Bom. 298. There is uothing t o prevent a female being manager. See Moottoo 
Meenatchy v. VilLoo, Mad. Deo. of 1858, 130; Joy Deb titirniah v. Huroputty^ 
16 Buth. 282. See Hussain Beebee v. Hussain Sh&rif^ 4 Mad. H. 0. 23; Pun- 

Customs, 88 ; unless the actual discharge of spirituiU duties is required; 
lUujavar v. Hussain ^ 3 Mad. 93. Special custom is necessary, Janoh^e v. 
Qopaul, 2 Cal. 865 ; affd., 10 1. A. 32 ; S. O. 9 Cal. 766. 

(d) Bajah Vurniah r. Havi Vunnah^ 4 1. A. 76; S. 0. 1 Mad. 285. See 
Teramatfi i. Lakshmi, 6 Mad. 270. 

(e) Hoogly v. Kishnanund^ S. D. of 1848, 253 ; Soohratnaneya v. Arootnooga^ 


Devolntion of 
trust. 
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firmation by the members of the religious body. Some- 
times the right of election is vested in them (/). In no case 
can the trustee sell or lease the right of management, though 
coupled with the obligation to manage in conformity with 
the trusts annexed thereto ((/), nor is the right saleable in 
execution under a decree (h). It has, however, been held 
in Bombay that there is no objection to an alienation of a 
religious office, made in favour of a person standing in the 
line of succession, and not disqualified by personal unfitness. 
Such an alienation is in fact little more than a renunciation 
of the riglit to hold the office (i). But, I imagine, that 
even in such a case, the Court might refuse to ratify the 
transaction, if it appeared to have been actuated by improper 
motives. The same rule applies to the sale of religious 
offices (A*). It has been decided in Calcutta that a private 
endowment of a family idol may be transferred to another 
family, the idol being a part of the gift and the property 
continuing to be appropriated to its benefit as before (/). 

§ 399. Unless the founder has reserved to himself some 
special powers of supervision, removal, or nomination, 
neither he nor his heirs have any greater power in this respect 
than any other person who is interested in the trust (m). 
Aud such powers, when reserved,must be strictly followed (71). 
But where the succession to the office of trustee has wholly 
failed, it has been held that the right of management reverts 


Mad. Dec ot 1858, 38; Greedharee v. Nundkishore, 11 M. I. A. 406; 8. C. 
8 Sutb, (P. C.) 25 ; Trimhahpuri v. Ganqnhai, 11 Bom. 614. 

(/) iSohunt Gdjxtl V. Kerparam, R. D of 1850, 250; Narain v. Brindahun^ 
2 S. D. 151 (102 1 ; Gossain v. BisneHHnr^ 19 Sutb. 215; Madho v. Kamta^ 
1 A 11. 539. 

(ff) Bajah Vurmah v. Bavi Vurmah, 4 I. A. 76; 8. C. 1 Mad. 285, over- 
ruliDgr Bagvnoda v Chinnappay 4 Mad. Rev. Reg. lOi? ; Rama Varma v, Raman 
Nair^ 5 Mnd. 89 ; Kannan v. Bilakundan^ 7 Mad. 387. 

(h) Durga v. Chanchalf 4 All. 81. 

(i) Sitaramhhal v. Sifaram, 6 Bom. H, 0. (A. C. J.) 350; Mancharam v. 
Pranshankar^ 6 Bom. 298. 

(A ) Kvppa V. Dorasami, 6 Mad. 76 ; Narasimma v. Anantha, 4 Mad. ; 
Juggpmath Roy v. Perehad Surmahf 7 Sutb. 266 ; Duho Misser v. SrinifMiBf 
5 B. L. R. 617/ Narayana v. Ranga^ 16 Mad 188. 

(?) Khettur Chunder v. Hart Daa^ 17 Cal. 657. 

(tn) Teertari^a v. Soonderajien, Mnd. Dec. of 1861, 67 ; Lutchmee v. Rook* 
♦nowee, Mad. Dec. of 1867, 152 : 2 W. MacN. 102. 

(n) Advoratt-Oeneral y. Fatima, 0 Bom. B. C. 19. 
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to the heirs of the founder (o). Where no trust has been 
created^ the law will vest the trust in the founder and his 
heirs, unless there has been some usage or course of dealing 
which points to a different mode of devolution (p). 

A trust for religious purposes, if once lawfully and com- 
pletely created, is of course irrevocable {q ) . The beneficial 
ownership cannot, under any circumstances, revert to the 
founder or his family. If any failure in the objects of the 
trusts takes place, the only suit which he can bring is to 
have the funds applied to their original purpose, or to one 
of a similar character (r). 


(o) Jai Bansi v. Chattar^ 5 B. L. K. 181 ; S. (7. 13 Suth. 396 ; 8uh nomine^ 
Peet Koonwar v. Chuttur : but- see Act XX of 1863, (Native Keligious Endow- 
luentsh Bhate v. Damodar^ 3 Bom 84; Hori Dasi v. Secy, of StatCy 5 Cal. 228. 

(p) Qossamee v. Raman LolljeCy 16 I. A. 137 ; S. C. 1/ Cal. 3. 

(q) Juggutmohini v. Sokheemnney, 14 M. 1. A, 289; S. C. 10 B. L. R. 19; 
S. Cl. 17. Suth. 41 ; Pubjib Customs, 92. 

(r) Mohesh Chunder v. Koylaak, U 8utb. U3 ; Reasat v. Abbotty 12 Suth. 
132; Nam Narain v. Ramnony 23 Suth. 76; Atty^Oenl. v. Brodie, 4 M. 1. A. 
190; Mayor of Lyons v. Adv-Genl. of Bengal, 3 I. A. 32; S. C. 26 Suth. 1. 
See Act XX of 1^3, Panchcowrie v. Chnmeoolally 3 Cal. 563. Brojomohun y . 
Hurrolally 5 Cal. 700; Hemangini v. Nobin Chand, S Cal. 788 ; see as to suits 
by devotees or others interested in Religious trust ; Radhahai v. Chimnaji^ 
8 Bom. 27 ; Dhadphale v. Quvav, 6 Bom, 122. As to suits by or with the per- 
mission of the Advooate-Geneial, see Civil Pro. Code X of 1877, § 539; XI V of 
1882, § 539. As to suits for the removal of the trustee on the ground of impro- 
per conduct, see Mohun v. Lutchinuny 6 Cal. 11. 


Trust irre- 
vocable- 



CHAPTER XITL 

BENAMI TRANSACTIONS. 

§ 400. Thebe probably is no country in the world except 
India, where it would be necessary to write a chapter On 
the practice of putting* property into a false name.*’ Yet 
this is the literal explanation of a Benami transaction, and 
such transactions are so common as to have given rise to a 
very considerable body of decisions. Sir George Campbell 
says of the Benami system, The most respectable man 
feels that if he has not need to cheat any one at present, 
he may some day have occasion to do so, and it is the cus- 
tom of the country. So he puts his estate in the name of 
his wife’s grandmother, under a secret trust. If he is 
pressed by creditors or by opposing suitors, it is not his. 
If his wife’s grandmother plays him false, he brings a suit 
to declare the trust («).” In many cases, however, the 
object of masking the real ownership was not to prepare the 
means of future fraud, but to avoid personal annoyance and 
oppression by providing an ostensible owner who might 
appear in Court, and before the Government officials, to 
represent the estate. In some instances the practice can 
only be accounted for by that mysterious desire which 
exists in the native mind, to make every transaction seem 
different from what it really is. Whatever be the origin 
of it, the custom of vesting property in a fictitious owner, 
known as the Benamidar, has been long since recognized 
by the Courts of India, and by the Privy Council. Even 
the familiar principle that a tenant cannot dispute his land- 
lord’s title has been made to yield to its influence. A tenant. 


(a) Systems of Land Tenure, 181. 
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when sued for rent due to his lessor, has been allowed to 
* prove that the person from whom, nominally, he accepted 
a lease, was only a Benamidar for a third person, to whom 
the rent was really due {b). And conversely, where a land- 
lord had accepted rent continuously from persons in whose 
name a lease had been taken for the benefit of their hus- 
bands, when the Benainidars were unable to pay, he was 
allowed to sue tlie persons really interested in the lease 


Tenancy no 
estoppel. 


6 401. Of course, the law of Benami is in no sense a Principles of 
» ^ Bens mi 

branch of Hindu law. It is merely a deduction from the 

well-known principle of equity, that where there is a pur- 
chase by A. in the name of B., there is a resulting trust of the 
whole to A.; and that wliere there is a voluntary convey- 
ance by A. to B., and no trust is declared, or only a trust 
as to part, there is a similar resulting trust in favour of the 
grantor as to the whole, or as to the residue, as the case 
may be, unless it can be made out that an actual gift was 
intended (d). In the English O^nrts an exception is made 
to this rule, where the person in whose name the convey- 
ance is taken or made is a child of the real owner, when 
the transaction is ]iresnined to have been made by wa^ cd 
advancement to hini.^ But this exception lias not been 
admitted in India. Idiore the rule is well established, tliat 
in all cases of asserted Benami the true criterion is to ascer- 
tain from whose funds the purchase-money proceeded. 

Whether the nominal owner be a child (»r a stranger, a 
purchase made with the money of another is pri)nd facie 
assumed to be made for the benefit of that other (c). It 
has been suggested, that where a conveyance was taken by 
a Hindu in the name of a daughter, the probability that 
it was intended as an advancement would be much stronger 


(6) Donzelle v. Kedarvath^ 7 R- R. 7-0; S. C. 16 Suth. 180, 

(c) Dehnath v. Giidadhnr, 18 Suth. 132. 

id) Lewin, Trusts, 127, 144. Standing v. BowHnq, 31 Cli. D. 282. Act II of 
1882, §81, 82 [Trusts]. 

ie) GopeeWtst v. Oungapersaiid^ 6 M I. A. 53 ; Moulvie Sayyud v. Alt. Behee^ 
18 M. 1. A 232; 8. C. 13 Suth. (P. C.) 1 ; Bissesaur v. Lnehme^sur, 6 I. A. 
233 ; S C. 5 C. L. R. 477 *» Naginhhai v. Abdulla^ 6 Bom. 717 ; Ashahai v. Haji 
Ty$bf 9 Bom. 115. 
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Strict proof. 


than if it were taken in the name of a son ; for in a 
Hindu joint-family the son^s holdings would always remain 
part of the common stock, whereas the daughters would, 
on their marriage, necessarily be separated^^ (/). But the 
existence of any distinction of this sort was denied in a 
much later case by Mr. Justice Mitter. He said, “ So far 
as the ordinary and usual course of things is concerned, the 
practice of making benami purchases in the names of female 
members of joint undivided Hindu families is just as much 
rife in this country, as that of making such purchases in the 
names of male members*^ (^). It has been lately held that, 
in the absence of evidence as to the origin of the purchase 
money, there is no presumption either way as to whether 
property purchased in the name of a Hindu wife was her^ 
husband's property or her own. {h). But, I imagine, it 
could hardly be said there was an absence of evidence as 
to the origin of the purchase money, unless there was evi- 
dence that both wife and husband possessed funds from 
which the purchase might have been made. The decision 
was reversed upon the evidence by the Privy Council, 
which found tliat the purchase was Benami (i). 

Of course, the assertion that a transaction is not really 
what it* professes to be, is one that will be regarded by the 
Courts with great suspicion, and must be strictly made out 
by evidence (fc^ Hut when the origin of the purchase- 
money is once made out, the subsequent acts done in the 
name of the nominal owner will be explained by reference 
to the real nature of the transaction. The same motive 

(/) Ohhoy Churn v. Punchanun^ Marsh. 664. 

(y) Chunder Nath v. Kristo, 15 Bath. 357; Nohin Chunder v. DokhohaUit 
10 Cal. 686 

(h) Chowdrani v. Tariny, 8 Cal. 646 ; uieapproving of Bindoo v. Pearee, 6 
Sutli 812 ; Narayana v. Krishna^ 8 Mud. 214 

(i) Dharani Kant v. Kristo Kumari^ 13 I. A. 70; 8. 0. 18 Cal. 181 ; cf. Mt. 
Thakro v. (Janya Pershad^ 15 I. A. 29; 8. C. 10 All. 197. 

(fc) Sreemnnchunder rr , (Jopaulchu/nderf 11 M. 1. A.28; B. C. 7 8uth. (P. C.) 
10; Azimut v. Hurdwaree^ 18 M. I. A. B. C. 14 Bath. (P. 0.) 14; Faez 
Bukah V. Pukeeroodeen, 14 M. I. A. 284 ; 8. C. 9 B. L. B. 466 ; Utnan Pershad 
▼. Qandharp Sinah^ 14 I. A. 127 ; B. 0. 16 Cal 20. Oral efidenoe if iuffloient, 
Palaniyappa ▼. Arumugam^ 2 Mod. H. C. 26; Taramonte t. Bhibnathf 6 Suih» 
191 ; Ktmara v. Srinivasa, 11 Mad. 218. 
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wliich dictated an ostensible ownership, would naturally 
dictate an apparent course of dealing in accordance with 
such ownership ( 1 ). 

§ 402. Where a transaction is once made out to be Effect given to 
Benami, the Courts of India, which are bound to decide 
according to equity and good conscience, will deal with it 
in the same manner as it would be treated by an English 
Court of Equity (tji). The principle is that effect will be 
given to the real and not to the nominal title, unless the 
result of doing so would be to violate the provisions of a 
statute, or to work a fraud upon innocent persons. For 
instance, the real may sue the ostensible owner to establish 
his title, or to recover possession (?2) ; and conversely, if the 
benamidar attempts to enforce his apparent title against 
the beneficial owner, the latter may establish the real nature 
of the transaction by way of defence (o). Similarly, credi- 
tors who are enforcing their claims against the property of 
the real owner, will liave exactly the same rights against 
his property held benami as if it were in his real name (p) ; 
and conversely, if they seize this estate in execution of a violation of 
decree against the benamidar, the real owner will be entitled 
to set aside the execution (5). On the other hand, there 
are various statutes which provide that in sales under a 
decree of Court, or for arrears of revenue, the certified pur- 
chaser shall be conclusively deemed to be the real purchaser, 
and shall not be liable to be ousted on the ground that his 
purchase was really made on behalf of another (r). Such 
acts, of course, bar the equitable jurisdiction of the Courts, 


(.1) Beehee Nyamiit Fuzl Hossein, S D. of 1859,139; liohee v. Dindyal^ 
21 Suth. 257. 

(m) Expaiie Kahundas, 5 Bom. 164. 

(■n) Thukrain v. Qovernincnt^ 14 M. 1, A. 112. 

(o) Ramanmp'a v. Mahasiindur^ in the P. C , 12 B. L. U. 433. 
ij>) Mumdee v. Mettrza^ G M. 1. A. 27; Hemanginee v Jogendro^ 12 Sutli. 
23o; Qopi v. Markande, 3 Bom. 30; Ahdool Hye v. Mir Mahomed^ 11 1. A. 10; 
S. O. 10 ChI. 616. 

(o) Tara Soonduree v. Oojul, 14 Sutb. 111. 

(r) See Act VI 11 of 1859, § 260 (Old CivU Procedure Code) ; X of 1877, §317 
(Ditto ; Act XIV of 1882, 5 317 (New Civil Procedure Code) ; Act I of 1845, 
§ 21 (Bengal — Revenue Bale) ; Act XI of 1859, § 36 (Bengal — Zemindary 
Btvenue Sale). 

G2 17). 
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but they will be strictly construed. Therefore if the real 
owner is actually and honestly in possession, and the be- 
namidar attempts to oust him by virtue of his nominal title, 
the statute will not prevent the Courts from recognizing 
the unreal character of his claim {s). And a purchase made 
by the manager of a Hindu family in his own name, as is 
usual, would not be considered as coming within the mean- 
ing of such statutes {t). It has also been held that these 
provisions are only intended to prevent the real owner dis- 
puting the title of the certified purchaser, and that they do 
not preclude a third party from enforcing a claim against 
the true owner in respect of the property purchased as 
henami (u). 

§ 403. Even independently of statute, the Courts will 
not enforce the rights of a real owner where they would 
operate to defraud innocent persons. One familiar instance 
occurs, where the benamidar has sold or mortgaged the 
property of which he is the ostensible owner, for value, to 
})ersons who had no* knowledge that he was not the real 
owner. In such a case the Judicial Committee said, It 
ii^ a principle of natural equity, which must be of universal 
application, that where one man allows another to hold him- 
self (»ut as the owner of an estate, and a third person pur- 
chases it for value from the apparent owner in the belief 
that he is the real owner, the man who so allows the other 
to hold himself out shall not be permitted to recover upon 
his secret title, unless he can overthrow that of the pur- 
chaser, by showing either that he had direct notice, or 
something which amounts to constructive notice of the real 
title, or that there were circumstances which ought to have 
put him upon an enquiry that, if prosecuted, would have 
led to a discovery of it’’ (r). But, of course, notice of the 

(«i) Buhun8 V. halla huhooree^ 14 M. 1. A. 496; S.C. 18 8utb. 157 ; Lokhee 
V. Kalypuddc, 2 I. A. 164. 

(0 Boe Ttindun v. Pokh JVaram, 6 B. L. R. 546; S. C. 18 Suth. 847; Bodh 
Singh V. Qunesht in P. G. 12 B. L K. 817 ; 8. C. 19 Both- 856. 

(u) Chundra Kamvney v. Ramrvltonf 12 Cal. 802. 

(v) Ramcoomar v. McQueen, \\ B. L. H. (P. G.) 46, at p. 52 ; Luehmun 
Chunder v. Kalli Chum, 19 Bath. (P. 0 ) 292. Bee too per Phear, J., Bhuguwn 
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trust may be implied as well as express, and if a man deals 
with another who is not in possession, or who is unable to 
produce the [proper documents of title, these facts may 
amount to notice which will make his transaction be subject 
to the real state of the title of the person witli whom he 
deals (w). In such cases there is no deliberate intention 
on the part of the real owner to commit a fraud upon any 
one. But if he deliberately places all the means of com- 
mitting a fraud in the hands of his benamidar, Equity will 
not allow him to assert his title to the detriment of a person 
who has actually been defrauded. 

& 404. A still stronofer case is that in which property has Frauds upon 

i- f creditors, 

been placed in a lalse name, lor the express purpose oi 

shielding it from creditors. As against them, of course, the 
transaction is wholly invalid (§ 402). But a very common 
form of proceeding is for the real owner to sue the benami- 
dar, or to resist an action by the benamidar, alleging, or the 
evidence making out, that the sale was a merely colourable 
one, made for the express purpose of defrauding creditors. 

In other words, the party admits that he has apparently 
transferred his property to another to effect a fraud, but 
asks to have his act undone, now that the object of the 
fraud is carried out. The rule was for some time considered 
to be, that where this state of things Avas made out, the 
Court Avould invariably refuse relief, and would leave the 
parties to the consequences of their own misconduct; dis- 
missing the plaint, wlieii the suit was brought by the real 
owner to get back possession of his property (a;), and refus- 

V. Upooch^ 10 Sutb. 185. Soo numerous ciisoa, Rackhaldoss v. Hindoo^ Marsh. 

293 j Obhoij w Panc}uinn}it ib., i KallyDossv Gohind, i’6., 509; Rennie v, 

Qunganarain^ 3 Suth. 10 ; Nundun v. Taijler, 5 Suth. 37 ; Brojonnthw Koijiasht 
9 Sutb. 593; Nidhec v. Bisso^ 24 Sutii. 79; Chit^ider Coomar v. Hurhuns 
^ahaif 16 Cal. 137 ; ct. Sarat Chnnder v. Gopal Chiinder^ ibid. 148, where it 
was held, that the mere fact of a benami transfer did uot Hmoiint to a represent- 
ation wbiob bound the real owner or his heirs as against a purchaser from the 
benamidar. 

iw) Hakeemy. Beejoy, 22 Sutb. 8; Mancharjiv. ICoiigseoo, 6 Bom. H C. (O. 

C. J.) 59 ; Imamhandi v. Kumleswari^ 13 I. A. 160, p. 165 ; S. C 14 Cal. 109. 

(a?) Ramindur v. Roopyiarain ^ 2 8. D. 118 (149); Koashau v. Collector of 
Myniensingh^ S. D. of 1846, 120; Bvimho v. Ram Dolnh^ S. D. of 1849, 276 ; 

Bajnaruin v. Jugunnathf 8. D. of 1851, 774 ; Koonjee v. Jankee^ S, D. of 1852, 
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ing to listen to the defence, when he set it up in opposition 
to the person whom he had invested with the legal title (y) . 
And persons who take under the real owner, whether as 
heirs or as purchasers, were treated in exactly the same 
manner as he was (2;). On the other hand, a contrary doc- 
trine was laid down in more recent cases. In the first of 
these the plaintiff claimed registration of title as vendee of 
certain parties, whom the defendant asserted to have been 
merely benamidars for her, she being actually in possession. 
The sale by the benamidars was found to be without consider- 
ation. It appeared, however, tliat in a former suit, to 
which the defendant and the benamidars were all parties, 
she had maintained that the latter w'ere the real owners. 
It was also found that the property had been placed in the 
name of the benamidars by the defendant’s late husband 
for the purpo.se of defrauding his creditors. On these two 
grounds the Judge held that the defendant could not now 
rely on the real state of the title. The High Court of Ben- 
gal reversed his judgment on both points. On the latter 
point, Couch, C. J., said: In manj" of these cases, the 
object of a benami transaction is to obtain what may be 
called a shield against a creditor ; but notwithstanding this 
the parties are not precluded from showing that it wa.s not 
intended that the property should pass by the instrument 
creating the benami, and that in truth it still remained in 
the person who professed to part with it.” He then refer- 
red to English decision.s, and proceeded, '^Although, no 
doubt, it is improper that transactions of this kind should 
be entered into for the purpose of defeating creditors, yet 
the real nature of the transaction is what is to be discovered, 

838; Bhnn-anvy v. Fur&ni, B. D. of 1853, 639; Rammonder Anundimth 8. 
D. of 1856, 542; Hurry Snnlprv. Kali, 8uth. for 1864, 265; AlolcHnovdry 
Horn, 6 Suth 287 ; Kefshuh t. Vyaavwnec, 7 Sutb. 118 ; per curiam, Azimut v. 
Hurdwaree, 13 M I. A. 402 ; S. C. 14 Sutb. (I* C.) 14; Sukhimani v. Mahen- 
drnnafh, 4 B. L- R. f P. C.) 28, 29 ; S. 0. 13 Bufli. (P. C.) 14. 

(y) Ohhoy churn v. Treelochun, 8. D. of 1859, 1639; Ram Lull v. Kishen, S 
D. of I860, i. 436; per curiam, Ramanurga v. Mahaaundur, 12 B. L. R. 
(P. C.) 438. 

(z) Luckhee v. Taramonee, 3 Sutb. 92 ; Purikheet v. Radha Kishen, ih, 221 ; 
Kaleenath v. Doyal Kristn, 18 Sutb. 87. 
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tlie real rights of the parties. If the Courts were to hold 
that persons were concluded under such circumstances, 
they would be assisting in a fraud, for they would be 
giving the estate to a person when it was never intended 
that he should have it (a). 

intermediate Principle of 

decision. 

between that which was laid down broadly in this last case, 
and in those which it appears to over-rule. Where a trans- 
action is once made out t») be a mere benami, it is evident 
that the benamidar absolutely disappears from the title. 

His name is simply au alias for that of the person beuefi- 

cially interested. The fact that A. has assumed the name of 

B. in order to cheat X., can be no reason whatever why a Has fraud gone 

Court should assist or permit B. to cheat A. But if A. mten. 

requires the help of the Court to get the estate back into his 

own possession, or to get the title into his own name, it may 

be very material to consider whether A. has actually cheated 

X. or not. If he has done so by means of his aliaSy then it 

has ceased to be a mere mask, and has become a reality. 

It may be very proper for a Court to say that it will not 
allow him to resume the individuality, which he has once 
cast off in order to defraud others. If, however, he has not 
defrauded auy one, there can be no reason why the Court 
should punish his intention by giving his estate away to B., 
whose roguery is even more complicated than his own. This 
appears to be the principle of the English decisions. For 
instance, persons have been allo\ved to recover property 
which they had assigned away in order to confer a parlia- 
mentary qualification upon a friend, who nev er sat in parlia- 
ment; or in order to avoid serving in the office of a sheriff, 
where they ultimately paid the fine, instead of pleading that 
they had no property in the country ; or where they had 
intended to defraud creditors, who in fact were never 

(a) Sreemuttij Dehia v. Bimola^ 21 Sutb. 422, followed Oopeenatk v. Jadoo^ 

28 duth. 42 ; Bykunt v. Oohoollahj 24 Sutb. 391. See, too, Birj Afohun v. Bam 
Nureinghf 4 8. D.'841, (485) ; Param v. Lalji^ 1 All. 


§ 405. Possibly the real rule is something 
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injured (?>) ; or in order to avoid the efPects of a conviction 
for a felony, which the grantor supposed he had committed, 
blit which in fact he had not, and could not have com- 
mitted (r). But where the fraudulent or illegal purpose 
has actually been effected by means of the colourable grant, 
then the maxim applies, Li pari delicto potior est conditio 
posMentidJ^ The Court will help neither party. Let the 
estate lie where it falls” (d). But it was suggested by Lord 
Eldon that perhaps this rule would not be enforced in case 
of one who claimed under the settlor, but was himself not 
a party to the illegality or fraud (e). And in order to enable 
the grantee to retain the property, he must expressly set up 
the illegality of the object, and admit that he is holding 
for a different purpose from that for which he took the 
property (/). Even wlien the ease is one in which the Court 
would not have relieved as matters stood originally, it 


fresh dealings have taken place between the real owner and 
the beiiamidar inconsistent with the ostensible character of 


the transaction, the former may be precluded from relying 
on his appaient title (r/). 


Origi Hill pur- 
made riH 


§ 406. Even bef(»re tlie recent decisions, it was held in 
Bengal (liat there was nr^thiiig to prevent a man enforcing 
his rights against a beiiamidar, where he had made a new 
purchase, taking the conveyance in tlie name of a stranger, 
even tln'Ugli lie had done so for tlie purpose of preventing 
the property from being seized by creditors. The Court, 
after referring to the cases already cited, said, '‘In this case 
the plaintiff does not seek to render void an act done by liim 


(b) Jiirch V. lihiffrarv, Aiiih. 204; Cottimitou v. Fletcher^ 2 Atk. 150; Plata- 
mone v. Staple, G. Coop. 250 ; Youito v. Peavht'y, 2 Atk. 254 ; Symes v. hhtghes, 
L K. 9 Kq. 475; per Lord Westhury, Tenueut v. Tenitent, L. K. 2 Sc. & 1) 9 ; 
Cecil V. hvtcher, 2 Jac. A W 505. 

{c) Davies v.Otty, 33 Hcav. 208; Manniiuj v. Gill, L. R. 13 Eq. 486. See 
Great Berlin Steamboat Co., 20 Cli. D. 016 
id) Dvke of Bedford v. Coke, 2 Vc*b. Sen. 110; Mnckletton v. Brawn, 0 Vei- 
68; Chaplin v. Chaplin, 8 P. W. 238; Brackenhury v. Brackenhury 2 Jac. & 
W. 391 ; ZMe V. Ri^herte, 2 H. & Aid. 807; Leain, 93; Story, Eu. Jur. $ 2W. 
Thifl beeiiiH to be the effect of tbe Indian Truats Act, II of lo82, J 84. Chenvi- 
rappa v. Pvttapva, 11 Bom 708. (e) Lewin, 93; 6 Vea. 68. 

(/) Haigh v. tCaye, L. R. 7 Ch. 469. 
ig) liahadajx v. Vittil Vallal, 7 Bom. 78. 
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in fraud, or, in other words, to be relieved from the effect of 
his own fraudulent act. He simply sues to have a legal act 
enforced, an act legal in itself, though in the present instance 
done with a motive of keeping the property out of the reach 
of his creditors’^ (h). It may also be well to remember that 
the rules which govern benami transactions have no appli- 
cation to the case of gifts made in contemplation of insol- 
vency, and with the intention of defrauding creditors (i). 
Nor to cases in wliicli property has been sold or handed over 
to one creditor, in order to defeat an expected execution by 
another creditor (A:). If the transfer is really intended to 
operate, and is not colourable, it is not a benami transaction. 
Whether it is valid or not, depends upon other considerations. 

§ 407. Decrees are conclusive between the parties both 
as to the rights declared, and as to the character in which 
they sue. It is allowable for a third person, who was not 
oil the record, to come in and show that a suit was really 
carried on for his benefit (/). So, it is allowable for a per- 
son who is on the record, to show that a suit was carried 
on really against a person who was not a party to it. But 
where judgment is given in an apparently hostile suit, it is 
nut allowable for either party to come in and assert that 
the fight was all a sham, and for the defendant on the 
record to show, that so far from being really a defendant 
he was the plaintiff, tind that so far from judgment having 
been recovered against him, he had really recovered judg- 
ment (m). Hence as a general rule it is desirable, if not 
necessary, that the benamidar should be a party to all suits 
which affect the j>roperty of which he is the nominal owner. 
But this is not necessary wlien there is no dispute as to his 
title being only apparent (n). In the absence of any evi- 

y.,, Suhoodra v. hikroniadit^ S. D. of 1858, 543,548. 

(i) Be© Qnanahhai v. Srinavasa^ 4 Mad. H. C, 84. 

(k) Sd'nknrappn v. Kamayyat 3 Mad. H. C. 231 ; Pullen v. Raindlin^u^ 
5 Mad. H. C 868; Tillakchand v, Jitamal,\0 Bom H C. 206. 

(0 Lachman v. Pdtniramy I All. 510. 

(m) Bhowahul v. RdjendrOy 13 Suth. 157 ; Chenvirappa v. Puttappdy 11 Bom. 
708. 

(n) Kuireenionisea v. Ulohahut, S. D. of 1851, 356, 


Insol veucy 


Effect of 
decrees . 


Beuamida i 
should be a 
party. 


63 



498 


BENAMl TRANSACTIONS. 


[Chap. XIII, 


dence to the contrary, ifc is to be presumed that a suit 
brought by a benaraidar has been instituted with the full 
authority of the beneficial owner, and if this is so, any 
decision come to in his presence would be as much binding 
upon the real owner, as if the suit had been brought by the 
real owner himself (o). Where, however, a suit is brought 
to establish the plain tiff^s right to land and for possession, 
if it appears that he is only benamidar his suit must be 
dismissed, and it will make no difference that the real 
owner is a defendant, and gave evidence disclaiming title (p). 


(o) Oopinath v. Bhugwat^ 10 Cal. 697, p. 705. 

(p) Bari Qohind v. ATchoy Kumar ^ 16 Cal. 364. 



CHAPTER XIV. 

MAINTENANCE. 

§ 408. The importance and extent of the right of main- 
tenance necessarily arises from the theory of an undivided 
family. Originally, no doubt, no individual member of the 
family had a right to anything but maintenance. This is 
still the law of Malabar (a), and the case is much the same 
in an ordinary Hindu family under Mitakshara law prior to 
partition (§ 268) . The head of the undivided family is bound 
to maintain its members, their wives and their children ; 
to perform their ceremonies, and to defray the expenses of 
their marriages {h). In other words, those who would be 
entitled to share in the bulk of the property, are entitled to 
have all their necessary expenses paid out of its income. 
But the right of maintenance goes farther than this. Those 
who would be sharers, but for some personal disqualifica- 
tion, are also similarly entitled for themselves and their sons, 
for their wives, if chaste, and for their daughters. As for 
instance, those who from some mental or bodily defect are 
unable to inherit (c) ; illegitimate sons, when not entitled as 
heirs, even though the connection from which they spruug 
may have been adulterous (d) ; persons taken in adoption 
whose adoption has proved invalid, or who have been 


(a) Ante, § 220. As to the rights of the male members of a Malabar Tar- 
waad to maintenance, see Bappan v. Maicki, 6 Mad. 269 ; Parvati v. Kamaran, 
ibid. 341 ; Kunhammata v. Kunhikutti, f Mad. 233. Kesava v. Unikkanda, 
11 Mad. 307 ; Chandu v. Raman, ih. 378 ; Chekkutti v. Pakki, 12 Mad. 305. 

(b) Mann, ix, § 108 ; Narada, xiii. § 20 — 28,33. This right is not founded on 
contract ; and, therefore, a suit for maintenance, where there is no special con- 
tract, is not cognizable by a Small Cause Court. Sidlingapa v. Sidava, 2 Bom. 
624 ; Apaji v. uangabi, ih. 632. 

(c) Mitakshara, ii. 10; Daya Bhaga, v. § 10, 11; D. K. S. iii. §7—17 ; V. 
May., iv 11, § 1—9 ; W. & B, 761 . 

(rt) Mitakshara, i. 12, § 3 ; Muttusamy v. Venkatasuhha, (Yetteyapooram 
Zemindary) 2 Mad. H. 0. 293; affirmed 12 M. I. A. 208; 8. C. 2 B. L. R. 
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deprived of their full rights by the subsequent birth of a 
legitimate son (e). Whether the same privilege extended 
to outcasts and their offspring, is a point upon which the 
authorities differ (/). Since Act XXI of 1850 (Freedom 
of Religion) it has ceased to be a point of any practical 
importance. Concubines also are entitled to be main- 
taiued, even though the connection with them is an adulter- 
ous one (|/). But this liability only exists where the con- 
i^ction was of a permanent nature, analogous to that of 
the female slaves who in former times were recognized 
members of a nian^s family {h). A fortiori the widows of 
the members of the family are so entitled, provided they 
are chaste, and so long as they lead a virtuous life (i) ; 
and the parents, including the step-mother, and mother-in- 
law (fe). The sister, or step-sister, is entitled to main- 
tenance until her marriage, and to have her marriage 
expenses defrayed. After marriage, her maintenance is a 
charge upon her husband’s family ; but, if they are unable 
to support her, she must be provided for by the family of 
her father (Ij. 


(P. 0.) 15 ; S. C. 11 Suth. (P. C.) 6 ; Chuotu?ya v. Sahuh Purhulad, 7 M. I. A. 
38; S. C. 4 Suth. (P. C.) 132; Rahi v. Govind, 1 Bom. 97; Yiraramuihi v. 
SingaravelUf 1 Mad. 306. Kuppa SingaravelUy 8 Mad. 326 ; Hargohind v. 
Dharam, 6 All. 329. 

ie) Mitakebara, i, 13, § 28 ; Datta Obandrika, i. § 15. See ante, § 163 — 165. 

(/) Mitaksbara. ii. 10, § 1 ; Daya Bbagn, v. § 11, 12 ; D. K. S. iii. § 14—16 ; 
V. May., iv. 11, § 10. 

(f/) Mitaksbara, ii. 1, § 28; Daya Bhaga, 3ii, 3, § 48 ; V. May ♦ iv. 8, § 5 ; 1 
Stra. H. L. 174; 2 W. MacN. 119; W. & J3. 164; Khemkor v. IJmiashankar, 
10 ilom. H. C. 381 ; Vrandavandas v. Yamuna, 12 Bom. H. C. 229. 

{h) Sikki V. Vencatasamy, 8 Mad. H. C. 344. 

ii) “ Let them allow a maintenance to his woman for life, provided these 
preserve unsuUied the bed of their lords. But if they behave otherwise, the 
brethren may resume that allowance” (Nnrada, xiii. § 26). This text is 
said by Jimuta Valmna to apply to women actually espoused who have not 
the rank of wives, but another passage of Narada (cited Smriti Chan* 
drika, xi. 1, § 34) is open to no such objection. “ Whichever wife ipatnt) 
becomes a widow and continues virtuous, she is entitled to be provided with 
food and raiment.” See, too, Smriti Chandrika, xi. 3, § 47 ; 2 W. MacN. 112; 
Muttammal v. Kamakshy, 2 Mad. H. C. 837 ; per curiam, Sinthayee v. Thana- 
kapudayen, 4 Mad. H. C. 186 ; Kery Kolitany v. Moneeram, 13 B. L. R. 72, 88 ; 
S. C. 19 Suth. 367, 7 I* A. p. 151. But see Honamma v. Timannahhaf, I Bom. 
559, where it was held that subsequent unchastity did not deprive a widow of a 
mere starving maintenance awarded by decree, post, § 414. See too Roma Nath 
v. Rajonimoni, 17 Cal. 674 

(k) 2 W. MacN. 118, 118 ; W. & B., 234 ; per Norman, 3., Khetramani v. KashU 
nath, 2 B. L. R. (A. 0. J.) 15; S.C. 10 Suth. (F. B.)93j Cooppummal v.RooTc" 
many, Mad. Dec. of 1856, 238. Per curiam Savitribai v. Luximthai, 2 Bom. 697. 

[l) 2 W. MacN. 118; W. & B., 246, 487. 
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Misbehaviour, or ex-communication from caste on the 
ground of misbehaviour, does not of itself disentitle the 
offender to maintenance (m). 

§ 409. There is some difference of opinion as to whether 
the right of maintenance is an absolute obligation, which 
attaches itself upon certain persons by virtue of their rela- 
tionship to the destitute individual, or whether it is merely 
a claim upon the property of those who hold it, by virtue of 
their possession of the property. It is stated in a text 
ascribed to Maim, that A mother and a father in their old 
age, a virtuous wife, and an infant son, must be maintained, 
even though doing an hundred times that which ought 
not to be done^^ {n). So the Mitakshara lays down that 

Where there may be no property but what has been self- 
acquired, the only persons whose maintenance out of such 
property is imperative are aged parents, wife, and minor 
children^^ (o). The Smriti Chaiidrika also expressly states 
that the obligation to maintain widows is dependent on 
taking the property of the deceased ( 2 >). This rule is 
followed in Madras, where suits for maintenance have been 
dismissed when brought by a widow against her brothers- 
in-law, or her father-in-law, who held no ancestral property, 
or where the only property out of which maintenance could 
be given was a salary ( 9 ) . So, it has been held in Bengal that 
the widow of a separated brother is not entitled to be main- 


(m) Putanvitil Seyan v. Putanvitil Ragavan^ 4 Mad. 171 j R. v. Mai'UnuttUf 
ibid. 243. 

{n) 3 Dig. 406. The last clause is cited in another chapter as meaning that 
these relations must bo maintained even by crime. See per curiam^ Savitrihai 
V. Luximihaif 2 Bom. 597. 

( 0 ) Mitakshara on Subtraction of Gift, cited Stra. Man. § 209; Suhbaraynna 
V. Suhoakkat 8 Mad. 236. A step son is not bound to support his step-motber 
unless he has family property. Bui Vaya v. Natha Qovindlal, 9 Bom. 279; 
Kedar Nath v. Hemanginiy 13 Cal. 336. 

(p) Smriti Chandrika, xi. 1. § 34. ‘‘In order to maintain the widow, the 
elder brother or any of the others above mentioned must have taken the pro- 
perty of the deceased ; the duty of maintaining the widow being dependent on 
taking the property.” It is immaterial whether the property is movable or real. 
Kamini Daaaee v. Chandra Pode^ 17 Cal. 373. 

(g) Vudda v. Venkummahy Mad. Dec. of 1858, 225 ; Comarasaiemy v. SeZZwm- 
mauly Mad. Dec. of 1859, 6 ; Virdbadrachari v. Knppammaly ib, 265; Brahma* 
varapu v. Venkammay ib. 272 ; Animakannu v. AppUy 11 Mad. 191. See Visa* 
latchy V. Annasamiy 5 Mad. H. C. 150, where tbo point had been left undecided. 
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tained by the family of her father-in-law, and the same 
opinion was given by the Bombay High Court, in a caso 
where a deserted wife claimed maintenance from her 
husband’s brothers. Their liability was stated to depend upon 
their having in their hands any of her husband’s property (r) . 
In a case under the Mitakshara law in Bengal, Kemp, J., 
said, The question to be decided is, whether the father 
and son were joint in estate, and whether any joint estate 
was left which was burthened with the payment of proper 
maintenance to the plaintiff, the defendant’s daughter- 
in-law” (s). The question was recently examined with great 
fulness and care by the Courts of the North-West Provinces 
and of Bengal. In the former the widow of a deceased mem- 
ber of a joint family claimed maintenance from her father- 
in-law and brothers-in-law. There was admittedly joint 
ancestral property, but it was contended that the widow 
could only be maintained out of her husband’s property, 
and that he left none, his interest in it passing to his copar- 
ceners. The Court affirmed her claim. They rested it on 
the ground that the share which her husband had in the 
property had passed to the defendants, that she could not 
be in a worse position than the wife of a disqualified heir, 
Avho would be admittedly entitled to maintenance ; that she 
might be looked upon as one who, though interested in the 
property, was disqualified from inheriting it by sex ; and 
that where her husband had an interest in property, out of 
which she would be maintained during his life, the obligation 
to maintain her out of that property continued after his death, 
whether it passed by inheritance or by survivorship {t)* 
It will be observed that it was assumed that there would 
have been no such obligation if there had been no joint 
property, or if it had not passed into the hands of the 
defendants, and the judgments relied much on the passage 
in the Smriti Chandrika (xi. 1, § 34), in which this rule is 


(r) Kumulmoney v. Bodhnarain^ 2 W. MacN. 119 j Ramabai v. Trimhak, 
9 Bom. H. C. 283. 

(8) Henna Kooeree v. Ajoodhya, 24 Suth. 474. 

(0 Lain Kuar v. Ganga^ 7 N.-W. P. 261. 
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laid down. The principle that a widow of a son has no 
legal claim for maintenance against the separate or self- 
acquired property of her fafcher-iu-law was affirmed by a 
Full Bench of the Allahabad High Court. They held, 
however, that the father-in-law was under a moral obli- 
gation to provide for the widow out of this property, and 
that when, upon his death, the property devolved upon his 
other sons they came under a legal obligation to carry out 
this moral obliij^ation, and could be compelled to do so (u), 

§ 410. The Bengal decision was given on appeal from a 
judgment of a Full Bench under the following circum- 
stances (v) ; The plaintiff was the widow of the defendant's 
son. There was no joint family property, and the son left 
no property of his own. The only property possessed by 
the father-in-law was a monthly pension. After her hus- 
band’s death, the widow went to reside in her own father’s 
liouse. 'Ihe suit was brought by her to have a fixed money 
payment made to her. It was admitted that the defendant 
was willing to support her in his own house, and that she 
had not been driven from his house by any ill-treatment. It 
was held by eleven out of thirteen Judges (diss. Loch and 
Kemjij JJ.) that her claim could not be supported. For the 
purpose of this ruling, however, it was not necessary to 
decide whether the father-in-law was under an obligation 
to give his daughter-in-law lodging, food and raiment. It 
was only necessary to decide that where she practically 
refused to accept these, she was not entitled to a fixed 
monthly allowance. It was admitted by all the Judges 
that where a person took property, either by inheritance 
or survivorship, he would be legally bound to maintain 
those whose maintenance was a charge upon it in the hands 
of the last holder. But where there was no such property. 
Peacock, C. J., Macphersoa, Bayley, Glover, JJ., were of 
opinion that there was no legal obligation whatever to 

(w) Janhi v. Nand Earn, 11 All. 194. This case was approved and followed 
by the High Court of Bengal, Kamini Dassee v. Chandra rode^ 17 Cal. 373. 

(v) Khetramani v. Kashinathy 2 B. L. R. (A.C. J.) 15 j S. 0. 10 Sutli. (F. B.) 
89 J Hamcoomar v. Ichamoyiy 0 Cal. 36. 
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maintain the daughter at law, and that the precepts which 
seemed to enjoin upon relations the duty of maintaining the 
widows of deceased members were of merely moral obli- 
gation. On the other hand, several of the other Judges 
stated that they offered no opinion as to the right of a 
dependent widow to receive necessary subsistence in the 
house of the head of the family. If he allowed her to 
continue in his house as a member of the family, and if she 
were an infant, or otherwise unable to maintain herself, it 
was intimated by NormaJi^ J., that such a state of things 
would carry with it a legal obligation on the part of the 
father-in-law, who had taken upon himself the care of her 
person, and the charge of entertaining her as a member of 
his family, and on whose protection she was dependent, to 
provide her with food and the actual necessaries of life. 
But the Civil Courts would have no jurisdiction to interfere 
with his discretion in determining the manner in which this 
obligation should be discharged (w). 

Bomkiy § 411. Ill Bombay, it was formerly laid down that where 

a widow of one of the near members of the family, such as 
a father, son, or brother, is actually destitute, she has a 
legal right to be maintained by the other members, even 
though they were separated from her late husband, and 
possess no assets upon which he or she ever had a claim (x). 
These cases were, however, examined and over-ruled in a 
later decision, in which a widow, who was living apart from 
lier husband’s family, sued his paternal uncle, the nearest 
surviving male relation of her husband, for a money allow- 
ance as maintenance. The Court, after an exhaustive review 
of the whole law upon the subject, held that the suit must 
fail for two reasons, either of which would be fatal to her 
claim; first, that the defendant was separated in estate 
from the plaintiff’s husband at the time of his death ; and 

(w) 2 B. L. U. (A. C. J.) p. 48 ; 8. 0. 10 Suth. (F. B.), p. 9i'. 

(x) Baee v. LukmeedasSf ] Bom. H. C. 18; Chandrahhaqdbai v. Kashinath^ 
2 Bom . H. C. 341 ; Timmappa v. Parmeshriammay 5 Bom. H. C. (A. 0. J.) 180 ; 
Vdaram v. Sonkahoi, 10 Bom. H. 0. 483. 
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secondly, that at the institution of the suit there was not in 
the possession, or. subject to the disposition, of the defend- 
ant, any ancestral estate, or estate of the plaintiff^s hus- 
band, or of his father [y), 

§412. The obligation to maintain a son appears to be Rights of son. 
limited to the case of his being an infant {z), in which case 
the law of every nation imposes an obligation upon the 
parent to maintain him, or of his being a co-sharer in the 
property of whicli his father is the manager. The mere 
relationship of father and son imposes no such obligation, 
where the son has reached an age at which he can support 
himself. Whether the case might be different if a perina- 
nent incapacity to support himself were made ont is not 
clear, A temporary incapacity would certainly entail no 
such duty (a). Wliere, however, the whole of the family 
property is impartible, and subject to the law of primogeni- 
ture, an adult son is entitled to maintenance, since this is 
the only mode in which he can obtain any benefit from the 
ancestral estate {h), 

§ 413. The maintenance of a wife hy her husband is, of Wife to be 
course, a matter of personal obligation, arising from the iTusband 
very existence of the relation, and independent of the pos- 
session of any property (c). And this obligation attaches 
from the moment of marriage. Where the wife is imma- 
ture it is the custom that she should reside with her parents, 
and they maintain her as a matter of affection, but not of 
obligation. If from inability, unwillingness, or any other 
cause, they choose to demand her maintenance from her 
husband, he is bound to pay it (d). And, conversely, her 


{y) Savitrihai v. Luximihait 2 Bom. 673 ; Apaji v. Oangahai^ ib. 632 ; Kalu 
V. Kashihaiy 7 Bom. 127 ; Bai Kanku v. Bai JadaVy 8 Bom. 15 ; Adibai v. C«r- 
aandaSy 11 Bora. 199. 

(e) AntSy 5 409. Amma Kannu v. Ajpp%iy 11 Mad. 91. 

(a) Fremchand v. Hulashchandy 4 B. L. R. Appx. 23 ; S. C. 12 Sath. 494. So 
ae to grandson, Mon Mohinee v. Balucky 8 B. L. .R. 22 ; S. C. 15 Sutb. 498; or 
adult illegitimate sou, Nilmoney v. Baneshury 4 Cal. 91. 

(b) Himmat v. Ganpaty 12 Bom. H. C. 94 ; Ramchandra v. Sakharaniy 2 Bom. 
346 ; po8ty § 416. 

(c) AntOy § 409. (d) Bamien v. Condximmaly Mad Dec. of 1858, 154. 
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husband is alone liable. No other member of the family, 
whether joint or separate, can properly be made a party 
to the suit, unless, perhaps, in cases where he has abandoned 
her, and his property is in the possession of some other re» 
lation. (e). 


Bound to roeide § 414. As soon as the wife is mature, her home is neces- 
sarily iu her husband^s house (/). He is bound to main- 
tain her in it while she is willing to reside with him, and to 
perform her duties. If she quits him of her own accord, 
either without cause, or on account of such ordinary quarrels 
as are incidental to married life in general, she can set up 
no claim to a separate maintenance {g ) . Nothing will justify 
Wife leaving her her in leaving her home except such violence as renders it 

unsafe for her to continue there, or such continued ill-usage 
• as would be termed cruelty in an English matrimonial 

Court (h). For instance, where a Hindu husband kept a 
Mahoinedan woman, the Court considered that this was such 
conduct as rendered it impossible for the Avife to live with 
him any longer, consistently with her self-respect and reli- 
gious feelings {i). But I doubt whether the same rule 
would be applied to the mere keeping of a concubine, which 
is a matter of familiar usage among Hindus, especially of the 
higher i*anks (k). And the circumstance of a man^s taking 
another wife, even without any of the reasons which are 
stated as justifying such a course (Z), does not entitle a 


(e) lyagaree v. Sashamma^ Mad. Dec. of 1856, 22; Rangaiyan v. Kaliyan; 
Mad. Dec. of 1860, 86 ; Gudimellav. VenkammUy Mad. Dec. of 1861, 12; /2a* 
'taahai v. Trinibak, 9 Bom. H. C. 283. 

(/ ) See the whole subject discussed in Dadaji v. Rukmahaiy 9 Bom. 529, rever* 
sed 10 Bom. 301, where a wife of mature years, whose marriage hiid never been 
cotiBummated, refused to take up her residence with her huabaud, and it was 
held that a suit would lie to compel her to do so. 

(g) 2 W. MacN. 109; Kullyanessurce v. Dwarkanath^ 6 Suth. 116; S. 0. 2 
Wym. 123 ; Sidlingapa v. Btoata, 2 Bom. 634. 

(h) Pudmanahiah v. Moonemmah^ Mad. Dec. of 1857, 138; Vejayah v. Anja^ 
lummaul. Mad. Dec. of 1853, 223 ; Matangini v. Jogendro, 19 Cal. 84. 

(i) Lalla Qobind v. Dowlut, 6 B. L. R. Appx. 85 ; S. C. 14 Suth. 451. As to 
cases where either party becomes a convert and is therefore repudiated by the 
other, see Act XXI of 1866, (Native Converts Marriage Dissolution). 

Ck) Yajnavalkya says (V. May., zx. § 2), "Let the bidding of their husbands 
be performed by wives; this is the chief duty of a woman. Even if he be 
accused of deadly sin, yet let her wait until be be purified from it.” 

(2) See as to these, Manu, ix. § 77 — 82. 
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wife to leave her home, so long as her husband is willing to 

keep her there (m). For such a step on his part is one of 

the incidents of Hindu married life. Of course, a wife who 

leaves her home for purposes of adultery cannot claim to When unchaste. 

be maintained out of it, nor to be taken back (?i) Whether 

an unchaste wife can be turned out of doors by her lius- 

band without any provision whatever seems unsettled. It is 

stated generally that an unchaste woman may be turned out 

of doors without any maintenance (o). But the passages 

upon which this dictum rests refer to the maintenance either 

of the . wives of disqualified heirs, or of the widows of 

deceased coparceners {p), Vasishtha treats even adultery 

on the part of a wife as an expiable ofPence, and states the 

particular penances by which she is rendered pure again. 

He adds, But these four wives must be abandoned, one 
who yields herself to her husband^s pupil or guru, and 
especially one who attempts the life of her lord, or who 
commits adultery with a man of a degraded caste.’^ In 
another passage he says, wife though tainted by sin, 
whether slie be quarrelsome, or have left the house, or have 
suffered criminal force, or have fallen into the hands of 
thieves, must not be abandoned ; to forsake her is not 
prescribed by the sacred law.^^ Those versed in the sacred 
law state that there are three acts only which make women 
outcastes, the murder of the husband, slaying a learned 
Brahman, and the destruction of the fruit of their womb” (5) . 

It appears pretty certain that no one except her husband, 
or perhaps her son, is bound to keep an unchaste woman 
alive. But there are contradictory opinions as to whether 
her husband is not liable to furnish her with a bare subsist- 
ence. The obligation, if it exists, is dependent on the 


(m) Manu, ix. § 83 ; Virasvami v. Aypasrawi, 1 Mad. H. C. 375 ; Rajah Row 
Boochee v. Vencata Neeladri/t 1 Mad Dec. 366. 

(n) 2 W. MaoN. 109; Rata v. Narayanan ^ 1 Mad. H. C. 372. 

( 0 ) V. May., iv. 11, § 12 ; Smriti Chandrika, v. § 43. 

(p) See Narada, xiii. § 25, 26; Mitaksliara, ii. 1, § 7 ; Viramit., p. 174 ; Daya 
Bhaga, xi. 1, § 48, and per P. O. Moniram v. Kerry Koliiany^ 7 1. A. 151 ; S. 
0. 5 Oal. 776. 

(g) Vasishtha, xxi. 7 — 10; xxviii. 2—7. 

64 m. 
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woman abandoning her course of vice (r) . Where a decree 
has been given awarding a bare maintenance to a woman, 
it has been held that she does not forfeit it by subsequent 
unchastity. Though it might be different if the maintenance 
awarded were on the full scale (s). This ruling was dis- 
sented from in a later case where a widow was declared 
not entitled even to a starving maintenance on account of 
her incontinence. There, however, the property out of 
which she claimed to be maintained had been bequeathed 
by her father-in-law to her mother-in-law, by whom the 
action was brought to recover it, and the Court intimated 
that possibly her husband or her son would be bound to 
keep her from absolute destitution (i). This decision was 
again followed in a case very similar to that of Honamma 
V. Timannahhaty the widow having obtained a decree for 
maintenance before her misconduct. The Court held that 
her subsequent unchastity might be used either as a defence 
to an action by her to enforce the decree, or as a ground 
for setting it aside. They relied on the text of Narada 
referred to in the Day a Bhaga (XL J, § 48) : — ^^Let them 
(the husband^s relations) allow a maintenance to his women 
for life, provided they keep unsullied the bed of their lord ; 
but if they behave otherwise, the brother may resume that 
allowance.^^ This text is pointed out by the Privy Council 
in Moniram v. Kerry KoUtany [u)y as clearly showing that 
the right was one liable to resumption or forfeiture as 
distinguished from the case of a widow^s estate by suc- 
cession (v). 

When a wife leaves her husband’s home by his consent, he 


(r) Bussunt v. Kummuly 7 S. D. 144 (168) ; 1 Stra. H. L. 172 ; 2 Stra. H. L. 
39,309; Stra. Man. § 206; Muthammalv. Kamakshy Animal^ 2 Mad. H. 0. 
337. And consider remarks of H. Ct. Lakshman v. Mamchandrat 1 Bom. 660, 
See texts. 2 Dig. 422—425; Narada, xii. § 91; Vajnavalkya, i. § 70; Viramit., 
p. 158 ; per curiam^ 17 Cal. p. 679. 

(s) Honamma v. TinnanntwhaL 1 Bom. 659. But see per curiam^ Sinthayee 
V. Thanakapudayen, 4 Mad. H. C. 185. 

(0 Valu V. Qunga^ 7 Bom. 84. (u) 7 I. A. p. 161. 

(t>) Vishnu Shamhhog v, Mawjomwia, 9 Bom. 108. The rule applies a fortiori 
in the case of a concubine of a deceas^ coparcener. Yashvantrav v. Kashibau 
12 Bom. 26. 
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is, of course, bound to receive her again when she is desirous 
to return, and if he refuses to do so, she will be entitled to 
maintenance just as if he had turned her out (w). 

A wife who is unlawfully excluded from her own home, or 
refused proper maintenance in it, has the same right to 
pledge her husband^s credit, as a wife in England. But the 
onus lies heavily on those who deal with her to establish 
that she is in such a position (aj) . 

§ 415. The same reasons which require a wife to remain 
under her husband^s roof do not apply where she has become 
a widow. No doubt the family house of her husband^s 
relations is a proper, but not necessarily the most proper, 
place for her continued residence (i/) . Where she is young, 
and is surrounded by young men, it may even be more 
prudent and decorous for her to return to her father’s care, 
and it may, under many circumstances, be not only a safer 
but a happier home. At all events it is now settled by deci- 
sions of the highest tribunal that all that is required of her 
is, that she is not to leave her husband’s house for impro- 
per or unchaste purposes, and she is entitled to retain her 
maintenance, unless she is guilty of unchastity, or other 
disreputable practices, after she leaves that residence” ( 2 ). 
It does not, however, follow, that the right to choose a 
separate residence and a money maintenance rests abso- 
lutely with the widow, merely for her own pleasure. The 
Bombay High Court, after a review of all the previous 
decisions, appears to be of opinion that the Courts have a 
discretion, “ which should be exercised so p,s not to throw 
upon the deceased husband’s family a needless or oppres- 
sive burden at the caprice of the widow or her family.’^ 
They cited with approval, as containing the true principle 


(w) Nitye V. Soondaree, 9 Snth. 475. 

(oj) Virasvami v. Appasvamif 1 Mad. H. C. 375. (y) 2 Dig. 450. 

(«) Pirthee Singh v. Rani Rajltooer^ 12 B. L. R. (P. C.) 238; 8. 0. 20 Satb. 
21, where most of the previous cases are cited; Viaalatchi v. Annasamy^ 6 
Mad. H. 0. 160; Kasturhai v. Shivajiranif 3 Bom. 872, dissenting from Rango 
Vinayaic v. Yamunahaif 3 Bom. 44; per curiam^ 6 Mad. p. 85; Qokibai v, 
LaJthmidati 14 Bom. 490. 
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of law, tLe statement by Colebrooke (2 Stra. H. L. 401) 
She does not lose her right of maintenance by visiting 
her own relations ; but a widow is not entirely her own mis- 
tress, being subject to the control of her husband’s family, 
who might require her to return to live in her husband’s 
house {a}.” If the husband chose by his will to make it a 
condition, that his widow should reside in his family house, 
such a direction would be binding, and the continuance of 
her maintenance would depend upon her obedience (/>) . A 
widow cannot insist on residing in any particular house. 
If she elects to live with her husband’s family, she must 
accept such arrangements for her residence as they make for 
her (c). In Madras it has been laid down that a widow 
who, without any special cause, elects to live away from her 
husband’s relations, is not entitled to as liberal an allow- 
ance as she would be if, from .any fault of theirs, she was 
unable to live with them (d). But I imagine that her elec- 
tion to live apart from them cannot be visited with any* 
thing in the way of a penalty, or forfeiture of her proper 
rights (e). Under Bengal Law, where a partition takes 
place between the sons and stepsons of a widowed mother, 
her claim for maintenance attaches upon the share of her 
own sons, not upon the whole estate. So long as the estate 
is undivided the maintenance of all the mothers is a charge 
upon the w^hole estate (/). 

All heirs bound. § 416. A female heir is under exactly the same obliga- 
tions to maintain dependent members of the family as a 
male heir would have been under by virtue of succeeding 
to the same estate (^). The obligation extends even to the 


(a) Rango Vinayak v. Yamundbai, 3 Bom. 44; Ramchandra v. Sagunahaiy 
4 Bom. 261. 

(b) Bamaaunderi v. Puddomoneet S. D. of 1869, 467 f Cunjhunnee v. Oopeef 
F. MacN. 62; per curiam, Pirthee Singh v. Rani Ra^ooer, 12 B. L. R. 247; 
B. C. 20 Suth 21. Mulji Baishanker v. Bai Ujam, 18 Bom. 218 ; Qirianna v. 
Honamma, 15 Bom. 236. 

(c) Mohun Qeer v. Mt. Tota, 4 N.-W. P. 168. 

(d) Anantaiya v. Savitramma, Mad. Dec. of 1861, 59. 

(e) See cases cited, note iz ) ; Nittokissoree v. Jogendor, 6 A, I. 55. 
if) Hemangini Daei v, Kedamath, 16 I. A. 116; S. C. 16 Cal. 768. 

Qunga v. Jeevee, 1 Bor. 884 [426] ; 3 Dig. 4^. 
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King when he takes the estate by escheat^ or by forf eiture {h ) . 

And where the claim to maintenance is based upon tJie 
possession of family property^ it equally exists though the 
property is impartible, as being in the nature of a Raj, or a 
Zemindary in Southern India {i). In Bombay it has been 
lield that where a member of an ordinary undivided Hindu Right of co 
family is in a position to sue for a share of the property, 
he cannot sue for maintenance (k). But it is difficult to see 
why a coparcener, who is willing to continue as a member 
of an undivided family, should be driven out of it by what 
must be wrongful conduct on the part of the manager, in 
refusing him his proper support out of the family funds. 

Such suits are, of course, very rare, as maintenance would 
never be refused to a coparcener unless his right as such 
was denied, in which case he would naturally test his right 
by suing for a partition. 

§ 417. In cases where a man forsakes his wife without Amonnt. 
any fault on her part, it is said that he is bound to give her 
one-third of his property, provided that would be sufficient 
for her maintenance (Z), In other cases no rule is, or can 
be, laid down as to the amount which ought to be awarded. 

In any particular instance the first question would be, what 
would be the fair wants of a person in the position and rank 
of life of the claimant ? Tlie wealth of the family would be 
a proper element in determining this question. A member How deter- 
of a family who had been brought up in affluence would 
naturally have more numerous and more expensive wants 
than one who had been brought up in poverty. 'J’he extent 
of the property would be material in deciding whether these 


{h) Navadrt, xiii. §52; Qolah Koomvur v. Collector of Benares. 4 M. I. A. 
246; S. O. 7 Suth. (P. C.) 47. 

(i) Muttusaivmy v. Vencatasivara^ 12 M. I. A 203; S. C. 2 B. L. R. (P. C.) 
15; 8. C. 11 Sutli. (P, C.) 6; Katchekaleyana v. KachiviJayOy ih. 495 ; 8. C. 2 
B. L. R. (P. C ) 72 ; S. C. 11 Suth. (P. C.) 33 ; ante^ § 412. In the case of the 
Pachete Raj the Court hold that there was no law, or custom, which entitled 
any one but a sou or daughter of the deceased Rajah to receive mainteuauce. 
Numony Singh v. Hingoo^ 5 Cal. 256. 

{k) Himmat Sing v. Ganpat Sing, 12 Bom. H. C. 96, note. 

{1) V. May., XX. § 1 ; Huree Bhaee v. Nathoot 1 Bor. 63 [69] ; Ramahai v. 
Trimhak, 9 Bom. H. C. 283. 
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wants could be provided for, consistently with justice to the 
other members (m). The extent of the property is not, 
however, a criterion of the suflBciency of the maintenance, 
in the sense that, any ratio had existed between one and the 
other. Otherwise, as the Judicial Committee remarked (n), 

a son not provided for mi^ht compel a frugal father, who 
had acquired large means by his own exertions, to allow a 
larger maintenance than he himself was satisfied to live 
upon, and than children living as part of his family must be 
content with.’^ Every case must be determined upon its own 
peculiar facts. As regards widows, since they are only 
entitled to be maintained by persons who hold assets over 
which their deceased husbands had a claim, (§ 409 — 411) 
the High Court of Bombay has ruled tliat it follows as a 
corollary, “ that the widow is not, at the utmost, entitled to 
a larger portion of the annual produce of the family pro- 
perty than the annual proceeds of the share to which her 
husband would have been entitled on partition were he now 
living” (o). 

In calculating the amount of maintenance to be award- 
ed to a female, her own stridhnna is not be taken into 
account, if it is of an unproductive character, such as clothes 
and jewels. For she has a right to retain these, and also to 
be supported, if necessary, by her husband's family. But 
if her property pi'oduces an income, this is to be taken into 
consideration. For her right is to be ma^tained, and, so far 
as she is already maintained out of her own property, that 
right is satisfied (p). And it would seem that a member of 
the family, who has once received a sufficient allotment for 
maintenance, and who has dissipated it, cannot bring a suit 
either for a money allowance, or for subsistence out of the 

(m) HaiHni v. Rup Singh^ 12 All. 558. 

(w) Tagore v, Tagore^ 9 B. L. K p. 418; S. C. 18 Sutli 369; Bhugwan v. 
Bindoo, 6 Suth. 286 ; NittoJcisaorce v. Jogericb'o, 5 I. A. 66. 

(o) Madhatrav v. Oangahat, 2 Bom. 639 ; Adihaiv. CursandaSfJl Bom. 199. 

(p) 1 Stra. H. L. 171 ; 2 Stra. H. L. 807 ; 8hih Dayee v. Doorga Pershad^ 
4 N.-W. P. 68 ; Chandrahhagabai v, Kaehinath, 2Bom. H. C. 841 ; per curiam, 
Savitrihai v. Luximibai, 2 Bom. at p. 684. A mere right of action to recover 
property under a will is not a legitimate ground for reducing maintenance. 
Uohebai v. Lalihmidas, 14 Bom. 4^. 
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family property (q). On the other hand, an allowance fixed 
in reference to a particular state of the family property may 
be diminislied by order of the Court if the assets are after- 
wards reduced (r), provided the reduction has not arisen 
from the voluntary act of the person liable for mainten- 
ance (fif). And on the same principle, no doubt, the allow- 
ance might be raised, if the property increased. 

Arrears of maintenance used to be refused by the Madras 
Sudder Court. But this view has now been over-ruled, and 
it is settled that such ari*ears may be awarded, at all events 
from the date of demand {t). Such an award is, however 
at the discretion of the Court, and arrears may properly be 
refused where a widow has chosen to live apart from her 
husband’s relations witlioub any sufficient cause, and has then 
sued not only for a declaration of her right to future 
maintenance, but for a lump sum as arrears for the period 
during which she resided with her own family (zO* The 
Bombay High Court has lately ruled that, even without a 
precedent demand, a widow may recover arrears of mainten- 
ance for any period, subject to the operation of the law of 
limitation. That is to say, that a demand and refusal may 
limit her right to arrears, but is not required to create it (r). 

§ 418. Another question is, whether the claim for main- 
tenance is merely a liability which ought, in the first place, 
to be satisfied out of the family property, or whether it is 
an actual charge upon that property, which binds it in the 
hands of the holders of the property ? 


{q) Savitrihai v. Luximihai^ 2 Bom 573. 

(r) Rukdbai v. Go7idabai, 1 All. 694. 

{ft) Vijaya v. Sripathi^ 8 Mad. 94. 

it) Venkopadhyaya v. Kavan^ 2 Mad. H. C. 86; Sakwarhai v. Bhavanjee, 
1 Bom. H. O. 194; Ahaladyw, Mt. Lukhymonee, 2 Wjm. 49; Pirthee Singh v. 
Ranee Raj Kooer^ 2 N.-W. jP. 170 ; afirmedj 12 B. L. B. (P. C.) 238 ; S C. 20 
Suth. 21 ; Jadumani v. Kheytra Mohan^ V. Darp. 884 ; Narhadabai v. Mahadev^ 
5 Bom. 99. 

(at) Rango Vinayak v. Yamunahai, 8 Bom. 44. 

{v) Jivi V. Ramjif 8 Bom. 207. See as to the effect of limitation upon a 
decree awarding maintenance, Lakshmibai v, Bapuji, 12 Bom. 65. A merely 
declaratory decree for maintenance cannot be enforced, Venkanna v. Aitammot 
12 Mad. 188. Otherwise where the decree specifically awards future maintenance. 
Ash/utosh Bannerjee v, Lukhimoni^ 19 Cal. 189. 
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How far a There are several texts which prohibit the cfift of property 

charge upon the . , j. i. i. j • ^ ^ r •? c ^ 

property. to sucn an extent as to deprive a man s family or the means 

of subsistence. Vriliaspati says (to), man may give 
what remains after the food and clothing of his family ; the 
giver of more (who leaves his family naked and unfed) may 
taste honey at first, but shall afterwards find it poison. If 
what is acquired by marriage, what has descended from an 
ancestor, or what has been gained by valor, be given with 
the assent of the wife, or the co-heirs, or of the King, the 
gift is valid.’’ ay ana declares what may and may 

not be given. Except his whole estate and his dwelling- 
house, what remains after the food and clothing of his 
family a man may give away, whatever it be (whether fixed 
or movable) ; otherwise it may not be given” (a:). Vyasa 
says (y), They who are born and they who are yet unbe- 
gotten, and they who are actually in the womb, all require 
the means of support, and the dissipation of their heredi- 
tary maintenance is censured.” So a passage ascribed to 
ManiL (z) declares, ‘^The support of persons who should 
be maintained is the approved means of attaining heaven. 
But hell is the man’s portion if they suffer. Therefore let 
a master of a family carefully maintain them.” This Jimuta 
Vahana explains by saying, ^'The prohibition is not against 
a donation or other transfer of a small part not in compati- 
ble with the support of the family.” 

Upon these passages, however, it is to be observed : Firsty 
that they all refer to cases of gift or dissipation, where no 
consideration exists for the transfer. The same pi ohibition 
livould not f»pply to a sale, either for a family necessity, or 
for value, where the purchase-money would take the place 
of that which was disposed of. Secondly ^ the penalties sug- 
gested seem to be rather of a religious nature, punishing 
the act, than of a civil nature, invalidating it. Thirdly^ 
the very authors who cite these texts treat them as merely 


(^) 2 Dig. 181. (») 2 Dig. 188 ; 8 Dig. 581. {y) Daya Bhaga. i. § 45. 

(*) Daya Bbaga, ii. g 28, 24, not to be found in the Institutes. 
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moral prohibitions, and Jagannatha points out, acutely 
enough, as to one text, that tbe gift cannot be invalid, if 
the immediate result of it is to taste as honey in the mouth 
of the donor (a). 

§ 419. The question has arisen frequently for decision 
within the last few years, though it can hardly be said that 
every poiut that can be suggested has been set at rest. 
It seems to be how settled that the claim even of a widow 
for maintenance is not such a lien upon the estate as binds 
it in the hands of a bond fide purchaser for value without 
notice of the claim (h). As Phear, J., said (c), When the 
property passes into the hands of a bond fide purchaser 
without notice, it cannot be affected by any thing short of 
an existing proprietary right ; it cannot be subject to that 
which is not already a specific charge, or which does not 
contain all the elements necessary to its ripening into a 
specific charge. And obviously, the consideration received 
by the heir for the sale of the deceased's property will, so 
far as the widow’s right of recourse to it is concerned, take 
the place of the property sold.” It was also pointed out 
by the Bombay High Court [d) that the texts which are 
relied on as making the maintenance a charge upon the 
inheritance are exactly similar to those which charge it 
with the payment of debts, the expenses of marriage and 
funeral ceremonies, and the charges of initiation of younger 
members. But these charges would admittedly not be pay- 
able by a purchaser for value, whether with or without 
notice of their existence. They also pointed out that such 
a doctrine would equally invalidate a sale made by the 
husbaud himself, as a wife’s maintenance is even a stronger 
obligation than that of maintaining a widow. In fact the 
Madras Sudder Court did carry out the principle to that 
full extent, by holding that a sale of property made by a 

(a) 2 Dig. 182 : Da^a Bhaga, ii. § 28. 

(b) Bhagahaii v. Kanailalt SB L. B. 225; S G. 17 433 note; Adhi- 

ranee y. Shona Mateet 1 Cal. 865; Lahshman v. Sa^'asvatxbaij 12- Bom. fl. 

69 ; Lakfihman v. Satyahhamahait 2 Bom. 494. 

(c) 8 B. L. B. 229. (d) 12 Bom. H. G. p. 77. 

65 tn. 
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husband was invalid, where nothing was left for the main- 
tenance of his wife (e.) 

Where § 4'20. Supposing this to be established, it would follow 

that the purchaser must have notice, not merely of the exist- 
ence of a right to maintenance — that is, of the existence 
of persons who did or might require to be maintained — but 
of the existence of a charge actually created and binding 
the estate. Otherwise, it is evident that an estate never 
could be purchased as long as there was any person living 
whose maintenance was, or might become, a charge upon 
the property. A decree actually settling the amount of 
maintenance, and making it a lien upon the property, would, 
of course, be a valid charge ; but not, apparently, a merely 
personal decree against the holder of the property (/). So, 
if the property was bequeathed by will, and the widow^s 
maintenance was fixed and charged upon the estate by the 
same will {g) ; or, if by* an agreement between the widow 
and the holder of the estate, her maintenance was settled 
and made payable out of the estate (h), a purchaser taking 
with notice of the charge would be bound to satisfy it. 
And the charge, where it exists, is a charge upon every 
part of the property, and may be made the ground of a suit 
against any one who holds any part of it (i ) . In a case 

Effect of notice, already quoted, Phear, J., seemed to think that notice of a 

widow having set up a claim for maintenance against the 
heir would be suflScient (fc). But if nothing binds the 


(e) Lachchanna v. Bapanamma^ Mad. Dec. of 1860, 280. 

(/) Per West, J., Lahshman v. Satyahhamahai, 2 Bom. p. 624 ; Adhiranee v. 
Shona Malee, 1 Cal. 365 ; Saminatha v. Rang at ham mal, 12 Mad. 285, Nor would 
a decree agHiust u member of a joint family in ber individual capacity bind the 
joint family property hb against its representative, or other members, not parties 
to the suit. Muttia v. Virammal, 10 Mad. 288. 
ig) Prosonno v. Barhosa^ 6 Suth. 268. 

{h) Heera Lall v. Mt Kousillah, 2 Agra, 42. See this case explained, 12 
Bom. B!. C. 75 ; Abadi v. Asa, 2 All. 162. 

(t) Ramchandra v. Savitribai, 4 Bom. H. C. (A. C. J.) 78 See it explained, 
Nistarini v. Makhanlal, 9 B. L. R. 27 ; t>. C. 17 Suth. 482 ; 12 Bom. H. 0. 78. 
If the holder of part (»f the property pays the whole mainteuanoe, bis remedy is 
by a suit for contribution, 4 Bom. H. C. (A. C. J.) 78. 

(fe) 8 B. Ji. K. p. 229 ; 8. C. 17 Suth. 488, note^ West, J., siiys “ We should 
rather substitute ‘ notice of the existence of a claim likely to oe unjustly im- 
paired by the proposed transaction,* ** 2 Bom. p. 617. 




Paras. 419-431.] 


MAINTENANCE. 


517 


estate except a charge, actually created, it is difficult to see 
how a purchaser could be affected by notice that a widow 
had a claim which had not matured into a lien. And 
in a later case Gouchj C. J., said, Whatever may be the 
rights of the younger members of a family, where the estate 
is inherited by the eldest member, until the maintenance has 
become a specific charge upon the property, which it might 
be by a decree of a Court making provision for the payment 
of the maintenance, and declaring that a part of the property 
should be a security for it, or by a contract between the 
parties charging the property with a certain sum for main- 
tenance, we do not see how it can be a charge upon the 
estate in the hands of a hand fide purchaser for consider- 
ation’^ (Z) . Even express notice at an execution sale under 
the decree that a widow had a claim for maintenance upon 
the estate, has been held not to affect the rights of the 
purchaser (m). In a case in which the Crown had confis- Bseheat. 
cated property out of which a widow was being maintained, 
it does not appear that any charge in the above sense had 
ever been created. But the decree affirming the mainten- 
ance against the Crown was submitted to without opposi- 
tion (n). 

§ 421. The whole of this subject was lately examined by 
West, J., in Bombay, in a judgment which collects all the 
authorities bearing upon the matter. He points out that 
mere notice of a claim for maintenance, which contains all the 
elements necessary for its ripening into a specific charge, 
cannot be sufficient to bind a purchaser, because in the case 
of a widow under Mitakshara law her claim would always 
contain such elements. Nor could the rights of the pur- 
chaser depend solely upon the question, whether after the 
sale there was enough property left in the h^bds of the heir 
to satisfy her claim? What was honestly purchased was 

(?) Juggemath v. Odhiranee^ 20 Sutli. 126. See Goluck v. Ohilla, 25 Suth. 

100 ; Sham Lai v. Banna^ 4 All. 296. 

(m) Soorja Kaer v. Natha Baksh^ 11 Cal. 102. _ r, 

(n) Qolab Koonwar v. Collector of Benares^ 4 M. I. A. 246 j S. C. / Sutb, 

(P. 0.) 47. See Adhiranee v. Shona Malee^ I Cal. 373. 
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free from her claim for ever, and no new right could spring 
up in the widow by virtue of any subsequent exhaustion of 
the family funds. His view, apparently, is, that the ques- 
tion will always he, firsts was the vendor acting in fraud of 
the widow^s claim to maintenance ; secondly, was the pur- 
chaser acting with notice, not merely of her claim, but of 
the fraud whicli was being practised upon her claim ? He 
says ^^If the heir sought to defraud her, he could not by any 
device in the way of parting with the estate, or changing 
its form, get rid of the liability which had come to him along 
with the advantage derived from his survivorship ; and the 
purchaser — taking from him with reason to suppose that the 
transaction was one originating not in an honest desire to 
pay o£E debts, or satisfy claims for which the estate was 
justly liable, and which it could not otherwise well meet, but 
in a desire to shuffle off a moral and legal liability, — would, 
as sharing in the proposed fraud, be prevented from gaining 
by it; but if, though he knew of the widow’s existence and 
her claim, he bought upon a rational and honest opinion that 
the sale was one that could be effected without any further- 
ance of wrong, he has, as against the plaintiff, acquired a 
title free from the claim which still subsists in full force as 
against the recipient of the purchase-money” (o). 

This is substantially the effect of the recent Transfer of 
Property Act (IV of 1882) § 39, Where a third person 
has a right to receive maintenance, or^ provision for advance- 
ment or marriage, from the profits of immovable property, 
and such property is transferred with the intention of defeat- 
ing such right, the right may be enforced against the trans- 
feree, if he has notice of such intention, or if the transfer 
is gratuitous ; but not against a transferee for considera- 
tion and without notice of the right, nor against such pro- 
perty in his hands.” Where a transferee is liable, he ceases 
to be so when the property passes out of his hands (p). 


(o) Lukahman v. Satydbhamahaif 2 Bom. 484,524; Kalpagathachi y. Oana^ 
pathij 8 ^Uid. 184 ; Mahalakahmamma v. Venkataratnamma, 6 Mad. 88. 

(p) Dharam Ohand v. Janki, 5 All. 888. 
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§ 422. Debts contracted by a Hindu take precedence 
over maintenance as a charge upon the estate. Therefore, 
a purchaser of property sold to discharge debts has a better 
title than a widow who seeks to charge the estate with her 
maintenance. And this would be especially so where the 
property Las been acquired in trade, and is held for trading 
purposes, and seized for the trading debts {q). It has been 
held in Allahabad that a sale to satisfy debts would even 
take precedence over a charge for maintenance actually 
and bond fide created before sale or seizure (r). Where a 
Imsband under Mitakshara law dies leaving separate pro- 
perty and also joint property, which passes to his copar- 
ceners, the widow’s claim to maintenance must be met first 
out of the separate estate, and she cannot come upon the 
joint property till the separate property is proved insufld- 
cient (s). Where there is family property which has been 
partly alienated, it does not appear to be settled whether 
the widow is bound to sue those of the family who are still 
in possession of the remainder of the property before she 
comes upon the purchasers J . 

§ 423. It has been laid down that there is a distinction 
between the right of a widow to continue to live in the 
ancestral family house, and her right over other parts of 
the property. Accordingly, where a man died leaving a 
widow and a sou, and the son immediately on his coming 
of age sold the family house, and the purchaser proceeded 
to evict the widow, the High Court of Bengal dismissed his 
suit. Peacock, C. J., held that the text of Katyayana {u) 
was restrictive, and not merely directory, and that the son 


iq) Natchiarammal v. Qopalakrishna, 2 Mad. 126 ; Adhiranee v. Shona Alalee. 
1 Cal. 365; Johurra v. Sreegopaly ib, 470; Lakshman v. SatyahhamabaL 2 
JDOm. 404. 

(r) Sham Lai v. Bannay 4 All. 296; Qar Dial v Kaunsilay 5 All. 367. In 
neither of these cases, however, does it appear from the report that there was 
any actual oharj^e created as distinct from the general lien. 

(s) Shib Dayee v. Doorga Pershady 4 N.-W. P. 63. 

(<) See Qoluck v. Ohillay 26 Suth. 100 ; Adhiranee v. Shona MaleCy 1 Cal. 365 ; 
Ram CihuTun v. Mt. Josooda, 2 Agra, H. C. 134 : douhtedper curiaTn, Lakshman 
V. Sarasvattbaiy 12 Bom. H. C. 76. 

{u) 2 Dig. 183; antCy §418. 


Priority o£ 
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could not turn his father’s widow out of the family dwelling- 
house himself, or authorize a purchaser to do so, at all 
events until he had provided for her some other suitable 
residence (v). And the same has been held in the North- 
West Provinces, where the son of the survivor of two 
brothers sold the dwelling-house, in part of which the widow 
of his uncle was living. The Court held that she could 
not be ousted by the purchaser of her nephew^s rights (w). 
Where, however, a Hindu mortgaged his ancestral dwelling- 
house, and then died, and his mother and widow were made 
parties to a suit to enforce the mortgage, the Court held, 
that the fact that they were dwelling in the house was no 
objection to a decree for its sale. They appear to have 
left it an open question whether the purchaser at the sale 
would be entitled to turn them out of possession (a?). In a 
similar case in Madras and Bombay the Court held that 
the sale must be made subject to the widow’s right of resi- 
dence {y)j unless the sale was made for a debt binding upon 
the family, and therefore upon the widow (z). 


^^hi^'poases^* 5 discussing the case of a pur- 

sionof property, chaser for value. Phear, J., in the judgment so often refer- 
red to, said, As against one who has taken the property 
as heir, the widow has a right to have a proper sum for her 
maintenance ascertained and made a charge upon the pro- 
perty in his hands. She may also doubtless follow the pro- 
perty for this purpose into the hands of any one who takes 
it as a volunteer, or with notice of her having set up a claim 
for maintenance against the heir” (a). Both these points 
have been settled by express decisions. In Madras, where 
a testator devised all his property by will, without making 
any provision for his widow, the will was held valid, except 


(v) Mangala v. Binanathf 4 B. L. R. (O. C. J ) 72 ; S. C. 12 Suth. (0. 0. J.) 
85 ; folld. Bai Devltore v. Sanmulchramj 18 Bom. 101. ^ 

iw) Gauri v. Chandramanif 1 All. 262; Talemand v. Rukmvna^ 8 All. 853. 
(a;) Bhikham v. Pura, 2 All. 141. 

iy) Venkatammal y. Andyappat 6 Mad. 180; DaUukhram v. Lalluhhai, 7 
Bom. 282. 

( 2 ) Bamanaden v, Rangammalf 12 Mad. 260. 

(a) Bhagahati v. Kanailal, 8 B. L. B. 228 ; S. C. 17 Sath. 488, uote. 
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as to her claim for mamtenance^ and a reference was directed 
to ascertain what amount should be set aside for that pur- 
pose (6). And so in Bengal, Sir F. MacNaghten, while 
admitting that a husband can, by will, deprive his widow of 
her share in the estate, adds, It cannot be doubted but 
that her right to maintenance remains in full force — and, if 
it had been asked for on reasonable grounds, I take for 
granted that the Court would in this case (as it had in a 
similar one) have ordered funds sufficient for the purpose of 
maintaining her, to be set apart out of the whole of her hus- 
band^s estate” (c) . This view was followed by the Supreme 
Court in a later case, where a Hindu in Bengal left all his 
property to his three sons, not mentioning his widow. A 
decree was made for partition in three equal shares between 
them. The Court held the decree erroneous, as it ought to 
have awarded a share to the mother for her maintenance. 
Grant, J., said Her legal right was not excluded by her 
husband^s will, since her name was not mentioned in his 
will, and rights so much the favoured object of the Hindu 
law as that of a widow to maintenance could not be ex- 
cluded by implication. And so, we are informed by Sir F. 
MacNaghten, the Court thought, and, if not excluded, they 
must have subsisted such as the law declared them” (d). 
And, I imagine, the ruling would be the same even though 
the testator expressly, and by name, declared that his widow 
or daughter should not receive maintenance. It has, no 
doubt, been decided that a father in Bengal may by will 
deprive his son of any right to maintenance (e) . But that 
is because an adult son has no right whatever to mainte- 
nance (/) . His only right is as an heir expectant, and that 
right may be wholly defeated by sale, gift or devise. But 
the right of a widow to her maintenance arises by marriage. 


(0 8. A. 684 of 1871) per Morgan, C. J., and Holloway, J., 8 Mar. 1872, not 
rej^rted. Aoo. Raeabai v. Sadu, 8 Bom. (A, 0. J.) 88. 

(c) F. MaoN. 92. 

(d) Comalmoney v. Rammanath, Fulton, 189; Joytara y. Ramhari, 10 Oal. 
688 . 


(«) Tagore v. Tagore, 4 B. L. R. (O. 0. J.) 182, 159. 
409, 418. 


• ' ♦ 
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and that of a daughter by birth ; it exists during the life of 
the father, and continues after his death. It is a legal obli- 
gation attaching upon himself personally, and upon his pro- 
perty. He cannot free himself from it during his lifetime, 
and it attaches upon the inheritance immediately after his 
death. It seems, therefore, contrary to principle to hold 
that by devising the property to another, he could authorize 
that other to hold it free from claims which neither he him- 
self nor his heir could have resisted (g ) . 

The same principle has been affirmed as against donees. 
In a case from Allahabad, a husband, during his life, made 
a gift of his entire estate, without reserving maintenance to 
his widow, and it was held that the donee took subject to the 
liability to maintain her (h). The same decision was given 
in Bombay, where a husband had, by gift to his undivided 
sons by his first and second wives, assigned the whole of his 
self-acquired immovable property, without making pro- 
vision for his third wife who was left absolutely destitute. 
It was held that she was entitled to have her maintenance 
charged upon this property in the hands of her step-sons, 
and that this right was not affected by any agreement made 
by her with her husband during his life (/). 

§ 425. As a general rule, property allotted for maintenance 
is resumable at the death of the grantee, the presumption 
being that the income only was granted, and not the body 
of the fund (fc). But, of course, there is nothing to prevent 
an owner making over a sum of money or landed property 


(g) Tbe High Coart of Bengal hn» held that nnder Bengal law a hasband 
may dtepote of hit property by will bo ns to deprive his widow of her share ns 
partition ; Dehendra v. nrojendra Coomar^ 17 Cal. 886, following Bhoobunmoyee 
V, RamJtUsore.^ S. D. of I860, i. p. 489, where the Court said, “ In Bengal a 
widow has no indefeasible vested right in the property left by her husband, 
though she has by virtue of her marriage a right, if all the property be willed 
away, to mainteoaooe." Bee also Honatun Bynack v. Jug gut soon dree, 8 M. I. A. 
66. The side note there is erroneous. What the widow claimed and obtained 
was her share, and not merely maintenance. Bee per Alutiaeami Aiyar, 12 
Mad. p. 267. 

{h) Jamna v. Maehul^ 2 All. 815. 

(t) Narbadabai v. MaKadeo, 5 Bom. 99. 

ik) Woodovaditto v. Mukoond. 22 Buth. 225; Bhavanamma v. linmasami, 4 
MAd*l98; Uddoy w* Jadublal,bCul 118; Kachwatnv Sarup C hand, 10 AH. 4^2. 
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absolutely, in full discharge of all claims for maintenance. 
And a grant so made would be absolutely at the disposal of 
the person to whom it was given (Z). The validity of such 
a grant would depend upon the capacity of the person who 
made it. On the other hand there may be circumstances 
evidencing that a grant for maintenance was resumable at 
the pleasure of the grantor (m). 


(l) Nursing Deb v. Roy Koylasnath, 9 M. I. A. 65. Long utiinterrnpted 
enjoyment for successive generations ’ * • « 

would warrant a piesumption that tl 
Salur Zemindar v. Pedda J*akir Raju^ 4 m 
(n?) Najban v. Chand Bihi, 10 I. A. 133. 


66 in. 



CHAPTER XV. 

PAKTITION. 

Divuionof § 426. I HAVE already (§ 218 — 226) discussed the early 

history of the law of partition. The modern law may be 
divided into four heads. First, the property to be divided ; 
secondly, the persons who are to share (§ 430) ; thirdly, the 
mode of division (§ 447) ; fourthly, what constitutes a parti- 
tion (§ 453). A few words will have to be added on the 
subject of re-union. In treating of The Joint Family 
(Chapter VIII.), I have anticipated much that is usually 
placed under the Law of Partition. 

Coparcenary First . — The property to be divided is ex vi termini the 

SiwMe. property which has been previously held as joint property 

in coparcenary (a). Therefore a man^s self-acquisition is 
indivisible {li), and so is any property which he has inherited 
collaterally, or from such a source that the persons claiming 
a share obtained no interest in it on its devolution to him 
(§ 251). Property allotted on a previous partition is of 
course indivisible as between the separated members or their 
representatives ; but it would be divisible as between those 
members and their own descendants, unless at the time 
of partition the father had cut himself off from his own 
issue, as well as from his collateral relations (§ 252). And as 
soon as such property has descended a step, it loses its 


.(a) As to what ie coparcenarv property, see ante, 6 261, et sea. 

(b) Mitakshara^ i. 4; Daya Bhaga, vi., 1 1 V. May., iv. 7. In Bengal, where a 
division ia made in the life of the father, the father has a moiety oif the goods 
acquired by hia aon at the charge of the eatate; the aon who made the 
acqniaitioD haa two aharea, and the reat take one apiece. But if the father’a 
eatate hoa not l>een uaed. he baa two aharea, the ac<|uirer aa many, and the reet 
are excluded from participation. Daya Bhaga, ii. §7; per Peacock^ O. J., 
Uma Sundari v. Jhvarkanath, 2 B. L. B. (A. C. J.) { 8. C. U Bnth. 72» 
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character of impartibility^ and becomes ancestral and joint 
property in the hands of those who take it. It retains its 
original character as regards collaterals. For instance^ if 
A. and B. are undivided brothers^ and A. makes a separate 

^ 

B. 

D. 

acquisition, it descends to his two sons exclusively. In their 
hands it is ancestral property, and divisible. But it does 
not become the property of the coparcenary of which they 
are members With E and F. Consequently, neither the two 
latter, nor their descendants, will ever be entitled to share 
in it, so long as the direct heirs of A. are in existence (c). 
In one case the Bombay High Court decided that even 
ancestral movable property was so completely at the dis- 
posal of the father, that his own sons could not claim a 
partition of it. But this decision appears to have been over- 
ruled by implication in a later case (d). The whole doctrine 
on which it rests has been already discussed (§ 310). 

§ 427. Other matters were originally declared to be indi- 
visible from their nature, such as apparel, carriages, riding- 
horses, ornaments, dressed food, water, pasture ground and 
roads, female slaves, houses or gardens, utensils, necessary 
implements of learning or of art, and documents evidencing 
a title to property (e) . The ground of the exception seems 
to have been that they were things which could not be 
divided in specie, that they were originally of small value, 
and specially appropriated to the individual members of the 
family; consequently, that if each were left in possession 
of his own, the value held by one would be balanced by 
a corresponding value in the hands of another. But as 



(e) Katama Natchiar v. Rajah of Shivaganga^ 9 M. I. A. 539; S. C.2 Siitb. 
(P. 0.) 81 j Periaaami v. Periatami, b 1. A. 61 ; S. C. 1 Mad. 312. 

(d) Ramchandra Dada Naik v. Dada Mahadev, 1 Bom. H. C. Appx. 76 (2nd 
ed.), contra, Lakshman v. Ramchundrat 1 Bom. ^1 ; afid. 7 I. A. lol j S. C. 5 
Bom. 48 ; ante, § 310. 

(f) Mitaksbara, i. 4, § 16—27 ; Daja Bhaga, vi. 2, g 28—80 ; V • May., y. 7i § 28* 


Coparcenary 
property is 
divisible. 


Property indi- 
visible from its 
nature. 
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property of this sort increased in value, the strict letter of the 
texts was explained away, and it was established that where 
things were indivisible by their nature, they must either 
be enjoyed by the heirs in turns or jointly, as a well or a 
bridge ; or sold, and their value distributed, or retained by 
one co-sharer exclusively, while the value of what he retained 
was adjusted by the appropriation of corresponding values 
to the others (/). Where part of the property consists of 
idols and places of worship, which are valuable from their 
endowments, or from the respect attaching to their possessor, 
the members will be decreed to hold them by turns, the 
period of tenure being in proportion to their shares in the 
corpus of the property {§ 398) . A partition of a dwelling- 
house will be decreed if insisted on (gf), but the Court will, 
if possible, try to effect such an arrangement as will leave it 
entire in the hands of one or more of the coparceners {h ) . 
In a later case the Court said the principle in these cases 
of partition is, that if a property can be partitioned without 
destroying the intrinsic value of the whole property, or of 
the shares, such partition ought to be made* If, on the 
contrary, no partition can be made without destroying the 

intrinsic value, then a money compensation should be given 
instead of the share which would fall to the plaint^ by 
partition (t). 

§ 428. Another class of estates which are indivisible, 
without being either separate or self-acquired, are those 
which by a special law or custom descend to one member of 
the family (generally the eldest), to the exclusion of the 
other members. The most common instance of this is in 
the case of ancient Zemindaries, which are in the nature of 
a Kaj or Sovereignty, or which descend to a single member 
by special family custom (fc), or royal grants of revenue for 


if) Viramit., p. 8 ; 3 Dig. 876—886. 

(fl) Hullodhur v. Ramnauth, Marsli. 35. 
in) Rajcoomaree v. Oopalt 8 Cal. 614. 

(i) AshinuUah v. Kali Kinkur, 10 Cal. 676. 
(/c) See ant 0 , § 60, 51. 



Fmi. 4a7 li 488.] IMPARTIBLE PROPERTY. 


627 


services, sucli as jaghirs or Saranjams in Bombay (Z). 
But an estate which is not in the nature of a Raj is not 
impartible, and does not descend to a single heir, merely 
because it is a Zemindary, in the absence of a special and 
binding family custom (m) . Another case in which property 
is primd facie impartible, is where it is allotted by the State 
to a person in consideration of the discharge of particular 
duties, or as payment for an office, even though the duties 
or office may become hereditary in a particular family. 
An instance of the sort is to be found in the case of lands 
held under ghatwali tenure in Beerbhoom, which are here- 
ditary but impartible (n). So in Madras, where the office 
of curnum, or village accountant, has become hereditary, 
the land attached to the office is not liable to division (o). 
In Bombay, however, there are numerous revenue and 
village offices, such as deshmuk, despandya desai and patel, 
which are similarly remunerated by lands originally granted 
by the State. These lands have, by lapse of time, come to 
be considered as purely private property of the family 
which holds the office, though they are subject to the obliga- 
tion of discharging its duties, and defraying all necessary 
expenses. Land of this character is so frequently, though 
not invariably, partible that it has been decided that in a suit 
for partition of such property, its nature raises no presump- 
tion that it is indivisible. Consequently, the holder of the 
office and of the land attached to it must rebut the claim for 
partition by evidence of a local or family usage that the land 
should be held exclusively by the holder of the office (p). 

VenMraOf 6 Bom. 598 ; Narayan Jagannath v. Va8ude^\ 
16 Bom. 247- A Saranjam may have been originally partible, or made so by 
ramily usage; Madhuvrav Manohar v. Atmaram^ 16 Bom. .519. 

{m) Venfcatapetty v. Ramachendra^ 1 Mad. Dec. 495; Mooioovengada v. 
^omoayaaamyy Mad. Dec. of 1849, 27; Jagunnadha v. Konda, ib. 112; 
mooitoovencain v. Munnraawmy^ Mad. Dec. of 1853, 217; Koei'nurai 7 i v. 
Dnonnidhur , S. D. of 1868, 1132. See as to estates confiscated, and re-granted, 

(w) llurlall V. JorawMn, 6 8. D. 169 (204) approved by P. C., Lelannnd v. 
Oovt of Beng(U, 6 M. 1. A. 125 ; S. 0. 1 SutU. (P. O.) 20 ; Niimoni v. Bakranath, 
91. A. 104; S. 0. 

(o) Alymalummaul v. Vencatoovien^ 2 Mad. Deo. 86 ; Bada v. Huasa Bhai^ 

7 Mad. 286. 

(p) Steele, 208, 210, 229. Shidhojirav v. Naikojirav^ 10 Bora. H. C. 228; 
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Baj taken in 
partition. 


Mode of taking 

ancnunt'.. 


On partition a portion of the property will be set aside snffi- 
cient to provide for the discharge of the duties, and the rest 
will become private property free from all obligations to the 
State (q) . The discontinuance of services attached to an 
impartible estate does not alter the nature of the estate, 
and render it partible (r). So, an estate which has been 
allotted by Government to a man of rank for the mainte- 
nance of his rank is indivisible, as otherwise the purpose 
of the grant would be frustrated. But where it is allotted 
for the maintenance of the family, then it is divisible among 
the direct descendants of the family, as the special object 
is to benefit all equally, not to maintain a special degree of 
state for one («) . And where an estate is impartible, its 
income is impartible, and the savings of such income, and 
the purchases made out of such savings are equally impar- 
tible, so long as they remain in the hands of the person 
out of whose income they proceeded. But as soon as they 
pass from him to a successor, they become divisible and 
ancestral property (t). 

Although a Raj or Zemindary may be itself indivisible, 
there is no reason why it should not be taken into a divi- 
sion, as property allotted to a separating member. The 
result would be that its descent would be governed by the 
rules which relate to separate property (u ) . Therefore, in 
a family governed by the Mitakshara law, it would pass to 
female heirs in preference to male collaterals (i?) . 

§ 429, Having ascertained what property there is to 


Adrishappa v, €hiru8hidappa,7 I* A. 162 ; 8. 0. 4 Boin. 494 ; Ramraov. Tesh* 
vantrao, 10 Bom. 827 ; Qopalrav v. Trimhakrav^ ib. 598. 

(9) Act XI of 1843, § 18 (Heredil-ary OffioerB) ; Adrishappa v. Qurushidappa, 
uh sup. 

(r) Ramrao v. Yeshvantrao^ uh sup, 

is) Viswanadha v. BungaroOy Mad. Dec. of 1851, 87i 94, 96 5 Booloka v. 
Oomarasa/ivmyf Mad. Deo. of 1868, 74; Bodhrao v. Nursing Rao^ 6 M. 1. A. 
426: Panchanadayen v. Nilahandayan, 7 Mad. 191. See Indian PeiisionB Act, 
XXIII of 1871. 

(t) Sea antSf § 262, and oases in last note. 

(u) An iustaBoe of the sort oconrred in the case of RungaTtayakantma v. Sulli 
Ratnaya, P. C: 6th July' 1879. 

(v) jrer curiam, Katama Natchiar v. Rajah qf Bhivagunqa, 9 M. I. A. 589 ; 
ti. 0. 2 Bath. (P. C.) 81 ; Tekaet f. Tekaetnse, 20 Suth. 164< 
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divide, tlie next step is to ascertain its amount. For tt__ 
purpose it is necessary first to deduct all claims against 
the united family for debts due by it (w), or for charges 
on account of maintenance, marriages or family ceremonies,, 
which it would have had to provide for, if it remained 
united (»). When these are set aside, an account must be 
taken of the entire family property in the hands of all the 
different members. In general this account is simply an 
enquiry into the existing assets {y). No member can have 
any claim to mesne profits previous to partition, because it 
is assumed that all surplus profits have, from time to time, 
been applied for the family benefit, or added to the family 
property. No charge is to be made against any member 
of the family, because he has received a larger share of 
the falnily income than another, provided he has received 
it for legitimate family purposes. Nor can the manager be 
charged with gains which he might have made, or savings 
which he might have effected, nor even with extravagance 
or waste which he has committed, unless it amounts to 
actual misappropriation. But, of course, advances made to 
any member for a special private purpose, for which he 
would have no right to call upon the family purse, or to 
discharge his own personal debts, contracted without the 
authority of the other members, or alienations of the family 
property made by an individual for his own benefit, would 
be properly debited against him in estimating his share {z). 
And, conversely, money laid out by one member of the 
family upon the improvement or repair of the property, or 
for any other object of common benefit, in general constitutes 
no debt to him from the rest of the family. The money 
which he expends is probably in itself part of the joint 


(u>) Under this head como all the complicated questions discussed, ante, 
§ ^5, 810, et sea as to whether transactions entered into by one member of 
the family bind the whole. 

(«) Ante, § 801 ; Yajnavalkya, ii. § 124 ; Mitakshara, i, 7, § 3 — 6 ; Uaya 
Bhaga, i. § 47, iii. 2 § 38—42 ; V. May. , iv. 4, § 4, iv. 6, § 1 , 2, v. 4, § 14 ; 3 Dig. 
78, 96, 889; W. & B. 786 — 792. Bee as to the eight ceremonies, 3 Dig. 104. 

(v) Jugmohundas v. Mangaldaa, 10 Bom. 529. 

(») Ante. § 269; Lakahman v. Ranichundra, I Bom. 561 ; Konerrav v. Gurrav, 
5 Bom. 589 ; per curiam, 11 Mad. p. 248. 
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Mesne profits. 


Coparceners. 


Son during life 
of fattier. 




property, so that he is merely returning to the family its ' 
owh. But this presumption might be rebutted. If the 
funds which he had expended were advanced out of his own 
self-acquired property, or out of the income of property 
which by mutual agreement 'had been set aside for his 
exclusive enjoyment, an arrangement with his coparceners 
by which he was to lay out money from his separate funds, 
and they were to reimburse his outlay, would be valid (a) . 

Mesne profits may be allowed on partition, where one 
membei* of the family has been entirely excluded from the 
enjoyment of the property, or where it has been held by a 
member of the family who claimed a right to treat it as 
impartible, and therefore exclusively his own (6), Such a 
claim, however reasonable and bond fide, negatives the 
ordinary presumption that the annually accruing profits 
have been applied for the benefit of the family, and that 
the savings have been carried into the family treasury. 
The same rule applies, where, by family arrangement, the 
property is held in specific aud definite shares, the enjoy- 
ment of which has been disturbed (c). 

§ 430. Secondly, as to the persons who share. — Any 
coparcener may sue for a partition, and every coparcener is 
entitled to a share upon partition (d ) . But some persons are 
entitled to a share upon a partition who cannot sue for it 
themselves. Upon these points there are many distinctions 
between the early and the existing law, and also between 
the law of Bengal and of the other provinces. 

In Bengal the son has no right to demand a partition of 
property held by his father during the life of the latter 
(§ 224). The Mitakshara, on the other hand, expressly 


(а) Muttusvanvy v. Buhhiramaniya^ 1 Mad. H. C. 809. 

(б) Per curiam f Konnerav v. Qurrav, 6 Bom. p. 696; Venkata v. Narayya, 
7 I. A. 38, 61 ; 8. 0. 2 Mad. 128 ; Venkata v. Majagopala^ 9 I. A. 125 j 8. 0. 6 
Mad. 286 ; Krishnay. Subbanna, 7 Mad. 664. 

(c) Shankar Baksk v. Hardeo Baksh, 16 I. A. 71 ; S. 0. 16 Cal. 397. 

{d) As to the persons who are coparceners, see anfe, § 248. 
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asserts the right (§ 222). Tet it is remarkable how slowly 
the right came to be recognized in practice. Sir Thomas 
Strange discusses the subject with an evident leaning 
against the right (e). Mr. Strange, in his Manual^ treats 
the I’ight as existing, but as one which, until very recent 
times, was opposed to public opinion, unless under excep- 
tional circumstances (/ ). Several of the futwahs quoted by ' 

West and Biihler affirm that the right only arises where the 

father is old, diseased or wasteful (g). The High Court of 

Bombay, in a case already cited, held that as regards 

movable property at all events the son could not enforce a 

partition against his father’s consent ; and in the argument 

it was stated that no bill for such a purpose had ever been 

filed in the Supreme Court (h). The right both of a sou 

and a grandson under Mitakshara law to a partition of Grandson. 

movable and immovable property in the possession of a 

father, against his consent, has now, however, been settled 

by express decisions in Madras, Bengal, the North-West 

Provinces, and Bombay (i). In the Privy Council the 

right of the son to compel his father to make a partition of 

ancestral immovable property has also been recognised as 

the settled law of all the Presidencies (fe). The right of 

the great-grandson to a division is not expressly stated in Great-grandson. 

any of the early Hindu law-books, but it rests on the 

same grounds as that of the son, viz., equality of right by 

birth (/). 

§ 43L The rights even of unborn sons were originally so Afterbom sons. 


« 

(e) 1 Stra. H. L. 179. (/) Preface, viii. 

(0) W. & B. 864, 402, (2nd ed.) 

(h) Ramchandra v, Mahadev^ 1 Bom. H. C. Appx. 76 (2nd ed.) 

(1) Naqalinga v. Suhhiramaniya, 1 Mad. H. C. 77 ; Nagalinga v. Vellusamy^ 
1 Mad. l^w Rep. 76; Laljeet v. Rajcoomar, 12 B. L. R. 873; S. 0. 20 Suth. 
836; Kaliparahad V. Ramcharan^ 1 All. 159; Jogul Kishore y. Shib Sahai^ 5 
Al). 480. See futwahs, Bom. Sel. Rep. 41, 42; W. & B. 365, 870, 373, (2nd ed ) ; 
per curiam, More Vishvanath v. Qanesh^ 10 Bom. H. C. 463 ; Jugmohundas v. 
Mangaldaa, 10 Bom. 529, 673. This rule has been extended to Kboja 
Muhanirnadaus, as being governed by Hindu Law; Caaaumbhoy v. Ahmedbhoy, 
12 Bom. 280, 294 

(k) Suraj Bunai v. Sheo Perahad, 6 I. A., p 100. 

(l) W. A B. 672 ; Daya Bhaga, xi. 1, § 81 — 48; Raghunaudsna, ii. 24; Smiiti 
Chandrika, viii. § il ; Vivada Chiiitamani, 239 ; Manu, ix. § 137 ; Viramit., p. 
90, § 23a; Sarasvati Yilasa, § 221; Sarvadhikari, 561 ; Jolly, Lect., 170. 
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mucli respected, that when a son was born after a partition 
had taken place between a father and his sons, the partition 
was opened up again, in order to give him the share which 
he would have had if he had then been alive (m). And 
Vahana was of opinion that the rule was still appli- 
cable where the property to be distributed was inherited 
• from the graudfatlier, because distribution of such property 
was illegal so long as the mother was capable of bearing 
children. Consequently, the rights of an after-born child 
could not be prejudiced by the illegal act (n). Other 
writers, however, stated that a son born after a partition 
could only take his father^s share, representing him to 
the exclusion of the previously divided brethren (o) . The 
Mitakshara reconciles the conflict by saying that the latter 
texts lay down the general rule, while the former are limited 
to the case of a son who was in his mother^s womb at the 
time of partition. Jimnta Vahana takes the same view 
in cases where the partition is made by the father of his 
self-acquired property. Therefore, in all cases where the 
birth of a son would add to the number of sharers, if the 
pregnancy is known at the time, the distribution should 
be deferred till its result is ascertained. If it is not known, 
and a son is afterwards born, a redistribution must take 
place of the estate as it then stands (p). If the father had 
divided the whole property among his sons, retaining no 
share for liimself, it is said that the sons, with whom parti- 
tion has been made, must allot from their shares a portion 
equal to their own to an after-bom son (j). 

§ 432. Under Mitakshara law, the right to a share passes 


(m) Vi :hnu, xvii. g 3 ; V ajuavalkya, ii. 122 ; per curiam, 11 I, A. p. 179 1 8. 
C. 6 All p. 574. Bee the subject discuased, Krishna t. Sami, 9 M <i 4 . 64, 

p. / Oj / 7. 

(n) Daya Bbaga, i. § 46, vii. § 10 j Kagbauandana, ii. 30, 81, 86, Thif rtttric* 
tion however is uo longer in force, ante^ g 236. 

(o) I 216 : Gautama, xxviii. § 26; Karada, ziii. § 44; Vriha^ti, 
8 Dig. 49, 435 ; Nawal v. Bhagwan, 4 All 427. 

— - - . - - . - - - - | 35 _ 37 . 


ip) Mitakehara 
Viramit 
Peacock 

iq) 1 W. ^acN. 47. 


Mitakehara, i. 6, § 1 — 12 ; Duya Bbaga, Tii. § 4 ; V. May ,if. 4, §85- 
it, p. 92, § ^ ; Yekeyamian v. Agniswariant 4 Mad. H. 0. 807 ; 

V. Kriehunf 2 B. L. B, (F, B,) pp, 118— 121« 
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by survivorship amoug the remaining coparceners, subject 
to the rnle that where any deceased coparcener leaves male 
issue they represent the rights of their ancestor to a parti- 
tion (r). For instance, suppose A. dies, leaving a son B., 
two grandsons E. and F., three great-grandsons H., I., J., 
and one great-great-grand sop Z. The last named will take 
nothing, being beyond the fourth degree of descent (§ 247). 
The share of his ancestor W. will pass by survivorship to 
the other brothers, B,, C., D., and their descendants, and 
enlarge their interests accordingly. Hence B., C., and D. 
will each be entitled to one-third, E. and P. will take the 

A. 

I 

r- i i ^ 


0. 

dead. 

1 

D. 

dead. 

1 

w. 

dead. 

1 

X. 

dead. 

1 


— ^ 1 

F. G. 

dead. 

t 


H, i. 

1 

J. Y. 
dead. 
1 

Z. 


third belonging to C,, and H., I., J., will take D/s third. 
Each class will take per stirpes as regards every other class, 
but the members of the class take per capita as regards each 
other. This rule applies equally whether the sons are all by 
the same wife, or by different wives {s). But if W. had 
effected a partition with A., theu, on his death, his fourth 
would have passed at once to Z., supposing X. and Y. to have 
predeceased. The right of any descendant, or set of des- 
cendants, to a partition assumes, however, that the ancestors 
above him or them are dead. C. can compel a partition with 


(r) It muft always be remembered that what passes is not a shai'e, as in Ben- 
gal, but the right to have a share on partition, antCj § 246. 

(«) Mitakshara, i. 6, §1 ; V. May., iv. 4, § 20-22; Sinriti Chandriks, viii. 
S 1—16 ; Katyayana, 8 Dig, 7 ; Devala, ih, 9, 10, 446, 448 ; Narada, xin. ^ 25 5 
2 Dig. 572, 676,576; 1 Stra. H. L. 205; 2 Stra. H. L. 851— 857 ; Afooteooven^7ada 
V. Toomhayasamy, Mad. Dec. of 1819, 27 ; Poot*athay v. Taroomal^ Mad. Deo. 
of 1856, 5 ; Manmn^ha v. JSarayanay 6 Mi^. *362. In some families, however, 
a outtom called Patnt-hhaga prevails of dividing according to mothers 5 so ^at 
if A had two swis by his wife B., and three sons by C., the proi)erty would be 
divided into moieties, one going to the sons by B,, and the other to the sons 
by 0. Sumrun v. Khedun, 2 S. D. 116 (147). This practice prevails locally in 
Oudh. as evidenced by numerous Wajib»uUarz which 1 have seen in cases under 
Appeal to the Privy Council. J. D. M. 
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A.^ but E. and F. cannot compel a partition daring the life 
of C. Their right arises for the first time^ when, by the 
death of C., his interest in the estates descends upon them. 
It is evident that they cannot have their own share appor- 
tioned without a previous apportionment of the share of C. 
But the sons or grandsons of C. cannot compel him to 
proceed to a partition unless he wishes it (t) . 

§ 433. These principles require some modification where 
the case arises iu Bengal. A son can never demand a parti- 
^tion of property held by his father, but as soon as A., in the 
above diagram, died, his property would descend to his sons 
and their descendants, and would be divisible among them 
in the same manner as above stated. If any coparcener 
dies without male issue, but leaving a widow, a daughter, 
or daughter’s sons, bis share will descend to them, and will 
not lapse into the shares of the other members as it would 
do under the Mitakshara law (u). The principles of this 
line of succession will be discussed hereafter. It is suflS- 
cient here to say that representation does not extend beyond 
daughters. Daughters of the same class inherit to their 
father, per stirpes. But daughters’ sons do not take as 
heirs to their mother, but as heirs to their grandfather. 
Consequently no daughter’s son takes at all, until all the 
eligible daughters are dead ; and such sons, where they do 
inherit, take per capita and not per stirpes. That is to say, 
if a man has two daughters, A. and B., of whom A. has one 
son, and B. has five, on the death of the last daughter the 
six sons will take equally (r). 


(0 Mi^Akihara, i. 5, § 8 ; W. a; B. 658 ; I W. MacN. 50 ; 2 W. MacN. 150; 8 
Dig. 9, 88, 888 ; ante, § 248 ; DayaBhaga, Hi. 1, § 19, zi. 6, § 29, Raghanandana, 
ii. 23, 24; per curtam, 11 I. A. p. 179 ; 8. 6 All. p. 574; Apoyt Narhav t. 

lUtnuhandrat 16 Bom. (F. B.) 29. The Viramitrodaya appears to be of a 
contrary opinion. Viramit., n. 90, § 28a. The High Oonrt of All a habad baa 
held that the grandson, even aoring the life of his father and grandfather, baa 
a vested interest in the ancestral property which can be realised by a partition, 
and is saleable under a decree. Jogul Ktahore v. Bhih Bahai, F. H. 5 All* 480, 
considered and disagreed with by the majority of the Bombay Full Bench, 10 
Bom. 29. 

(u) Daya Bhaga, zi. 1, § 47, 59, 65 ; 1 W. MacN. 19, 22 ; post, f 488. 

(v) Bee post, f 519, 520. 
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§ 434. Illegitimate sons of the three higher classes are 
entitled to nothing but maintenance (w). As regards the 
illegitimate son of a Sudra there is greater difficulty. It is - 
said that if a partition is made by the father, he may be 
allotted a share at the father^s choice, and that if the parti- 
tion is made after the father’s death, the brethren should 
make him a partaker of the moiety of a share. The Bengal 
writers say that where the partition is made by the father 
himself, or after his death in pursuance of his directions, 
the share of such an illegitimate son may be equal to that of 
a legitimate son. This would be natural enough, consider- 
ing the power which a father in Bengal has in the disposition 
of his property. Vijnanesvara lays down no rule upon the 
point, but speaks vaguely of a share.” Where there are 
no legitimate sons, but there are daughters or daughters’ 
sons, the Mitakshara says that he is entitled to half a share 
only; the Daya Bhaga and Daya-krahma-sangraha say that 
he shares equally with the daughter’s son (») : while the 
author of the Datta Chandrika considers that where there 
is no legitimate male issue, the illegitimate son of a Sudra 
shares equally with the whole series of heirs down to the 
daughter’s son (y). In a Bombay case, where however the 
point did not arise, it seems to have been the opinion of 
Nanabhai Haridas, J., that an illegitimate son could enforce 
a partition as against his brothers, but not as against his 
father, seeing that his right to take a share during his 
father’s lifetime is expressly made to depend on the father’s 
choice” [z). In Madras it is held that the illegitimate son 
of a Sudra may enforce a partition against his legitimate 
brothers, but not against his father, or his father’s copar- 


(id) Hitaksbara. i. 12, § 3; Duya Bhaga, ix. § 28; V. May., iv. § 39 — 81 ; 
Virauit., p. 121, § 17 ; Chuoturya v. Sahub Purhalad^ 7 M. 1. A. 18; 8. C. 4 
8aUi. (P. 0.) 132 ; Gajapathy v. Qajapathy^ 2. Mad. H. C. 369, reversed ou a 
different point, 13 M. 1. A. 497 ; 8. C. 6 B. L. K. 202 ; 8. C. 14 Bath. (P. 0.) 38. 
The saifie ml# prevails among the Punjab tribes. Punjab Customary Law, 11. 161 . 

(•) Tajuavalkya, ii. $ 133, 134; Mitakshara, i. 12, § 1, 2 ; Daya Bhaga, ix. 
§ 29, 30; O. K. 8. vi. § 32—34; 3 Dig. 143; V. May., iv. 4, § 32$ Kaghu- 
uandana, ii, 89, 40. As to the meaning of the halLshare, see posty § 504. As 
to the persons entitled under these texts, post^ § 501, 502. 

(y) Datta Chandrika, v. § 30, 31. See.pos£, § 503. 

(e) Sadu v. Baiza, 4 Bom. pp. 44, 45 ; acc. per curiam, 11 Cal. 714. 
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ceners, as for iustanoe^ liis father’s brothers, or their sobs (a) • 
In Khaudesk a legitimate daughter and an illegitimate sob 
divide the property (b). 


Minority not a 
bar. 


Minority. 


§ 435. The legality of a partition during the minority of 
some of the coparceners is recognized by Bandhayana, who 
says that the shares of sons who are minors, together with 
the interest, should be placed under good protection until 
the majority of the owners” (c). One text of KatydycinA 
appears to prohibit partition while there is a minor entitled 
to share (d). But it is quite evident that if such a rule 
existed, a partition could hardly ever take place. It is now 
quite settled that a partition made during the minority of 
one of the members will be valid, and if just and legal will 
bind him. Of course, his interests ought to be represented 
by his guardian, or some one acting on his behalf, though I 
imagine that the fact of his not being so represented would 
be no ground for opening up the partition, if a proper one 
in other respects («). When he arrives at full age he may 
apply to have the division set aside as regards himself, if it 
can be shown to have been illegal oh fraudulent (/), or even 
if it was made in such an informal manner that there are no 
means of testing its validity (( 7 ). But a suit cannot be 
brought by, or ou behalf of, a minor to enforce partition, 
unless on the ground of malversation, or some other circum- 
stances, which make it for his interest that his share should 
be set aside and secured for him (h). Otherwise he might 
be thrust out of the family at the very time when he was 
least able to protect himself. 


(n) Thangam Pillai v. Svppa Pillaij 12 Mad. 401. 

(6) Steeie, 180. {ei Baudhayann, it §2. (d) S Dig 644. 

(e) 2 Stra. H. L. 302; 2 W. MacN. 14 ; Deoivanti v. Dwarkanath^ 8 B. L, R. 
363, note; H. O. Sub nomine, Deo Banse« v. £hoarkanath^ 10 8iiUi. 2/3. 

if) iiallappa v. Jialarmnal, 2 Mad. H. C. 182 ; per curiam, Lakshmihai v. 
Gakpat, 4 Boro. U. C. (O. 0. J.) 150 ; Veotvanti ▼. JMvarkanath^ 8 B. L. K. 368, 
uote ; supra, note (e). 

(o) Kalee Sunkur v, Denendro, 23 Sutb. 66. 

in) 1 Stra. H. L. 206 ; Ssantiyar v. Chakkalingam, 1 Mad. H. 0. 105; AUme^ 
lammal v. Arunachellnm, 8 Mad. H. C. 69; Kamakshi y. Chidambara, ih, 94; 
JMmoodur v. Senubafiy, 8 Cal. 537 ; Thangam Pillai, v. Suppa Pillai, 
12 Mad. 401 . 
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An absent coparcener stands on the same footing as a Absent 
minor. The mere fact of his absence does not prevent par- 
tition. But it throws upon those who effect it the obliga- 
tion to show that it was fair, and legally conducted, and the 
duty of keeping the share until the return of the absent 
member (i). The right to receive a share of property 
divided in a man^s absence is laid down as extending to his 
descendants to the seventh degree. But, of course, it would 
now be regulated by the law of limitation (&,). 


§ 436. A wife can never demand a partition during the Wife, 
life of her husband, since, from the time of marriage, 
she and he are united in religious ceremonies (Z). But in 
former times, where a partition took place at the will of 
others, the interests of the women of the family, whether 
wives, widows, mothers, or daughters, were much better 
provided for than they are at present. Where the partition Right of wife, 
was made in the father’s lifetime, the furniture in the house 
and the wife’s ornaments were set aside for the wife, and 
where the allotments of the males were equal, and the wives 
had no separate property, shares equal to those of the sons 
were set apart for the wives for their lives (??i). According 
to Harinatha, however, this right to a share did not arise 
where the husband reserved two or more shares to himself. 


as he was entitled to do, as the extra shares were a suiBScieut 
provision for his wives (n). And so, where the partition 
took place after the father’s death, the mother and the grand- 


mother were each entitled to a share equal to that of the sons^ mother, and 
and the unmarried daughters each to the fourth of a share (o) . 


If the sons chose to remain undivided they had a right to do 


(i) 1 Sira. H. L. 206; 2 Stra. H. L. 341 ; 3 Dig. 544. 

(i) Daya Bbagu, viii. ; D. K. S. ix. See Act XV of 1877, Scbed. ii. 
§ 123; 127, ] 44. 

(l) Apaetamba, xiv. § 16. 

(m) Yajnavalkya, ii. § 115; Mitaksbara, i 2, § 8 — 10; Daya Bhaga, iii. 2, 
§ 31; D. K. S. vi. § 22—81; Raghunandana, li. 13, 14, 18; V. May., iv. 6, 
§ 15. Vimntiit., p. 57, § 10. 

(n) 1 W. MaciN. 47. See, too, D. K. S. vi. §27. « . 

(o) Vya«a, Vribnspati, 3 Dig. 12 ; Viabnu, 3 Dig. 16 ; Mann, ix. § 118 ; Mitak* 
ebara, i. 7; Daya Bbnga, iii. 2, § 29, 34 ; V. May., iv. 4, § 18, 89, 40. Viramit., 
p. 79, § 19. 
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SO. The women of the family could never compel a division, 
aud were entitled to no more than a maintenance. This 
is still the law universally where the father leaves male 
issue (p). But where he leaves no male issue there is, as 
already observed, a difference between the law of the Mitak- 
shara and that of the Daya Bbaga. Under the former 
system females never succeed to the share of an undivided 
member so long as there are male coparceners in existence ; 
under the latter system they do. But according to the 
doctrines of Jimuta VahanUy the shares even of an undivided 
member are held in a sort of quasi-severalty (§ 348), so 
that the right of the female heirs to obtain possession of 
this share is rather a branch of the law of inheritance than 
of the law of partition (g). 

§ 437. In Southern India the practice of allotting a share 
upon partition to wives, widows, or mothers has long since 
become obsolete. The Smriti Chandrika, which admits the 
right of an aged father, when making a partition with his 
sons, to reserve a double share for himself, says that if he 
does not avail himself of this right, he ought to take, on 
account of each of his wives, a share equal to that taken by 
liiniself (r). But the right of a father to reserve an extra 
share for himself in regard to ancestral property is now 
obsolete (§ 447), and the corresponding practice of reserving 
a share for wives has also disappeared. The pandits of the 
Madras Sudr Court, in a case where a man had made a 
deed of division allotting a share to his son, and another to 
his wife and daughter, declared that such a division was 


IP) 2 W. MacN. 65, u. ; F. MacN. 46, 67. 

{q) See the remarks of Jagannatba, 3 Dig. 9. “ The right of partition cousists 
in the relation of son to the original possessor and the like. Even the son of 
tlie daughter of a man who leaves no male issue, and the sou of a mother’s 
sister, are not intended by the term ' undivided,’ since they belong to other 
families.” A daughter’s son in Bengal would certainly be entitled to have bis 
grandfather’s share ascertained aud delivered to him (§433). But bis suit 
would be more in the nature of an ejectment than of a partition, which implies 
previous membership in a joint family. 

(r) Smriti Chandrika, iv. § 26—89. This appears also to be the opinion of 
the author of the Sarasvati Vilasa, who cites Apararka in support of it. 
§§ 77 , 111 - 117 . 
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illegal by Hindu law, inasmuch as a wife and daughter, 
who have no right to property while a son is alive, are not 
capable of participating in the property while he is alive^^ (s). 

The practice in Madras, as far as my experience goes, is 
that in making a division during a father^s life, no notice is 
taken of his wife or wives, their rights being included in 
his, and provided for out of his share. As regards the 
mother, wliere partition is made after the death of her hus- 
band, the Smriti Chandrika, after discussing the texts 
already cited, points out that a widowed mother with male 
issue cannot be entitled to a partition of the heritage, as she 
is not an heir, but only to a portion sufficient for her mainte- 
nance and her religious duties. Consequently, that where 
she is stated to be entitled to a share equal to that of a son, 
this must mean such a portion as is necessary for her wants, 
and which can never exceed a son’s share, but which is 
subject to be diminished, if the property is so large that the 
share of a son would be greater than she needs, or where 
she is already in possession of separate property (t). This 
is in accordance with existing practice. The plaint in a 
suit for partition in Madras always sets out the names of 
such widows as are chargeable upon the property, and asks 
that the amount necessary for their maintenance may be 
ascertained and set aside for them. This amount, though 
of course in some degree estimated with reference to the 
magnitude of the property (§ 417), is never considered to 
be equal to, or to bear any definite proportion to, the share 
of sons. Mr. W. MacNaghten s’tates that this exclusion of 
mothers from a distinct share on partition is peculiar to the 
Smriti Chandrika, and that according to the Mitakshara 
and other works current in Benares and the Southern Benares law. 
Provinces, not only mothers, but also childless wives are 
entitled to shares, the term mdtd being interpreted to 
signify both mother and stepmother (w). The Viramitro- 

(s) MeenatcAee v. Chetumhra, Mad. Deo of 1653, 61. 

(<) Smriti Chandrika, iv. § 4 — 17 ; 3 Stiu. H. L. 309 ; Venkatammal v. 

Andyappa^ 6 Mad. 130 ; per curiam^ 8 Mad. at p 128. 

(n) 1 W. MaoN . 60. Vyasa. expressly lays down that the wives of the father 
who have no sons are entitled to equal shares (with the sons of other wives) ; 

68 in. 
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day a admits sonless wives to a share when partition is made 
by the father, but excludes them from a partition made 
after his death. The ground of the distinction is, that in 
the former case they take as wives, while in the latter case 
they can only take as mothers. He seems however to admit 
that the Mitakshara and the Madanaratna recognise the 
right of stepmothers to a partition with their sons (t?). I 
have been informed on high authority that the usage as 
regards allotting maintenance instead of shares to mothers, 
when a partition takes place in Bombay, is the same as that 
which prevails in Madras. But the futvvahs of the pandits 
lay it down that she is entitled to a share equal to that of a 
son, and the same view is stated by Mr. Justice West in a 
well considered judgment in a recent case (w). I know of 
no express decision upon the point in Bombay. The High 
Court of Bengal has on several occasions decided that, 
under Mitakshara law, a mother is entitled when a partition 
takes place to have a share equal to that of a sou set apart 
for her, either by way of maintenance or as a portion of the 
inheritance, even though the partition takes place in the 
lifetime of the father (.r). The same view is taken by the 
High Court of tlje North-West Provinces which holds that 
a Hindu widow, entitled by the Mitakshara to a propor- 
tionate share with her sons upon partition, can claim such 
share, not only quoad the sons, but as against an auction 
purchaser at a sale in execution of the right title and 
interest of one of the sons before partition (y). 

§ 438. Under the law of Bengal the rights of females 
stand much higher than they do in the other provinces. 


and 80 are all the wives of tbe paternal grandfather.** 8 Dig. 12 ; V. May., iv. 
4, § 19, says this includes step-grandmothers also. iSo also the Mithila school 
D. K. S. vii. § 7. See 3 Dig. 18; Damoodur v Sendbutty. 8 Cal. 637. 

(v) Viramit , p. 79, §^19. 

{w) Madhowrao v. Yuswudat 2 Bor. 454 [468] ; W. & B., 2nd ed., 94, 92, 97, 
100, 806, 390; Lalcshman v. Satydbhamahai^ 2 Bom. 494, 504. 

(i») Judoonath v. Biahonath^ 9 Suth. 61 ; Mahaheer v. Bamyad, 12 B. L. R. 
90; S, C. 20 Both. 192: Laljeet v. Bajcoomar^ ih. 378; 8. O. 20 Suth. 886; 
Pursid y. Honoomnn. 5 Cal. Sumrun v. Chundar Hunt 8 Oal. 17 ; KHshori 
V. Moni MohnUf 12 Cal. 165. 
iy) Bilaao v. Dina Nath, 3 All. 88. 
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Partition daring the life of a father is so uncommon in 
Bengal^ that I can find no authority as to setting aside 
shares for the wives. The Daya-krarna-sangraha seems to 
limit the right of wives to have such shares to cases where 
the father makes a partition of his sel£-acquii*ed property. 

In such a case, if peculiar property has been already given 

to one wife, the other wives, whether childless or otherwise, 

are entitled to have their shares made up to an equal 

amount. If they have had no peculiar property, then they 

are to have shares equal to those of sons (z). After the 

death of the father, the right of the widow depends upon Right of widow 

whether the father has left male issue or not, and whether Bengal. 

she is a mother or a childless wife. That is to say, she 

may either be a coparcener before partition, or only entitled 

to a share in the event of a partition, or entitled in no case 

to more than maintenance. 


1. If the father dies leaving no male issue, his widow Where no issue, 
becomes his heir, whether he is divided or not. She is in 
the strictest sense a coparcener. 8 he became a member of 
the same gotra with her husband on her marriage, and is 
the surviving half of his bod}’^, as well as his heir (a). She 
can herself sue for a partition, and need not wait for her 
share until a partition is brought about by the act of 
others (b), ^riie Calcutta High Court, however, has laid it 
down that owing to the special nature of a woman^s estate, 
it would be the duty of a Court, before decreeing partition 
in favour of a widow, to see that the interests of the pre- 
sumptive heir bo not affected by the decree. The Court 
ought to be satisfied that it is a boiid fide claim arising from 


(*) D. K. S. vi. § 22—26. 

(a) W. & B. 129; Vrihaspaii, .3 Dig. 458; Daya Bhaga, xi. 1, § 14 note, 43, 
46, 54; D. K. S. ii. 2, §41. 

(b) F. MftcN. 89, 69; 1 W. MaoN. 49; Dhurm Das v. Mt, Shama Soondri^ 3 
M. 1. A. 229, 241 ; S. (). 6 Suth. (P. C.) 43 ; Shib Pershad v. Qunga Monee. 16 
Snth 291 ; Soudaminey v. Jogeshf 2 Cal. 262. Even before partitiou tbe widow 
has an alienable interest which may be enforced by partition by her assigoee. 
Janoki Nodh v, Mothura Nath^ 9 Cal. 680. As to the rights of severnl widows 
inter ss, posi^ § 510. As to tbe right of widows among tbe Jains to demand a 
partition of their busbaud’s share, see 8heo Singh v. Alt. Dakho^ 6 N.-W. P. 
406, affd. 5 I. A. 87 ; 8. C. 1 AU. 688. 
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such necessities as render partition desirable between two 
joint owners, and that she would properly represent the 
interest of the estate, including that of the person who 
w^ould come after her (e). 


Stepmother. 2. If the father dies leaving issue, and a widow who is 

not the mother of such issue, she is never entitled to more 
than maintenance. The writers of the Bengal school differ 
in this respect from those of the other provinces, since they 
exclude a stepmother from the operation of the texts which 
speak of the share of a mother. And this exclusion equally 
applies, whether the widow was originally childless, or was 
the mother of daughters only, or was the mother of sons 
whose line has become extinct before partition (d). 


Mother. 


Bififlit of mother 
in Bengal. 


3. If the father dies leaving male issue, and also a widow 
who is the mother of such issue, she is only entitled to main- 
tenance until partition, and she can never herself require a 
partition. But if a partition takes place by the act of others, 
she will be entitled to receive a share, if the effect of that 
partition is to break up or diminish the estate out of which 
she would otherwise be maintained (e ) . Hence her claim to 
a share is limited to the two following cases : Jirai, when the 
partition takes place between her own descendants, upon 
whose property her maintenance is a charge. Secondly ^ 
when it takes place in respect of property in which her 
husband had an interest. 


§ 439. First, If a widowed mother has only one son, she 
can never claim a share from him, and if he comes to a parti- 
tion with his brothers by another mother, her claim for main- 
tenance is a charge upon his share and not upon the whole 
estate (/). But if he dies, and his sons come to a division. 


(c) Mohadeay v. liariik Narain^ 9 Cal. 244, 250. 

(d) F. MhcN. 41, 67; 1 W. MacN. 50; 8 Dig. 13; D. K. B. vii. § 8. 6, 6 ; 
Daya Bhaga, iii. 2, § 80 ; RaghunaDda, ii. 17 ; ante^ § 487. 

{e) 2 W. MacN. 65, n. ; F. MacN, 45, 57, 59; Bilaso v. Dinanath^ 8 All. 88. 
Hence until pai-tition she has no alienable interest. See Jvdoonath t. Bishonathj 
9 Snth. 61. 

(/) Hemangini Dasi v. Kedarnathf 16 I. A. 116 ; S. 0. 16 Oal. 768. 
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then she would be entitled to share with them as grand- 
mother. Similarly, if a man dies leaving three widows, 
each of whom has one son, and these three sons come to a 
division, none of the mothers would have a right to a share ; 
because each of them retains her claim intact upon her own 
son. . But if the sons of one son divide among themselves, 
their grandmother will be entitled to a share. If the grand- Grandmother, 
sons of all three widows divide, all the grandmothers will 
be entitled [g]. In each case the share of the widow will be 
equal to the share of the persons who effect the partition. 

If it takes place between her sons, she will take the share 

of a son j if between her grandsons, she will take the share 

of a grandson [h ] . If a mother has three sons, one of whom 

dies leaving grandsons, and a partition takes place between 

the two surviving sons and the grandsons, the mother will 

be entitled to the sjfme share as if the division had been 

effected between three sons; that is to say, the property Grandmother in 

will be divided into four shaves, of which the motlier will 

take one, each surviving son will take another, and the 

grandsons will take the fourth ( 2 ). Where the partition 

takes place between grandsons by different fathers, the 

matter becomes more complicated. For instance, suppose A. 

A. 


B. 

2 grandsons. 


» 

C. 


I 

3 grandsons. 


D. 

I 

4 grandsons. 


to have died leaving a widow and three sons, and these sons 
to die, leaving respectively two, three, and four grandsons, 
and that these grandsons come to a division. If their grand- 
mother was dead, the property would be divided iuto three 
portions, per stirpes y which would again be divided into two, 
three, and four parts, per capita (§ 432). But if the grand- 


P. MacN. 89, 41, 54 ; Sihbosoondery y. Bmsojnufty^ 7 Cal. 191. 

. D K. B. vii. § 2, 4; KagUunandana, ii. 19. If she has already been pro- 
vided for to the extent to which she would be entitled on partition, she takes no 
more ; if to a less extent, she bakes as much more as will make up her share. 
Jodoonath v. Brojonathj 12 B. L. R. 365. 

(i) Praionkissen v. Muttoosoondery^ Fulton, 389; Gooroopersaud v. Seeb- 
chunder^ F, MacN. 29, 52. 
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mother is alive, she will be entitled to the same share as 
a grandson. But it is evident that the grandsons by B. take 
a larger share than those by C., and these again a larger 
share than those by D. The inode of division, therefore, is 
stated to be, that the wliole property is divided into ten 
shares, of which the grandmother will take one, the two sons 
of B. will take three, the three sons of C. will take three, 
and the four sons of D. will take three. If the widows of 

B. , C. and D. were also living, they would be entitled to 
shares also. Each widow would take the same as her son. 
But in order to arrive at this share, a fresh division would 
have to be made. The three-tenths taken by the sons of B. 
would be divided into three parts, of which his widow would 
take one. Similarly, the three-tenths taken by the sons of 

C. would be divided into four parts, and the three-tenths 
taken by the sons of D. would be divided into five parts, of 
which one would go to the respective widows of C. and D., 
the remainder being divisible among their sons (fe). The 
same widow may take in different capacities, as heir of one 
branch of the family, and as mother or grandmother in 
another branch. A very complicated instance of this sort 
is recorded by Sir F. MacNaghten as having been decided 
in the Supreme Court at Calcutta (Z). 

In one case in Bengal, where a partition was made after 
the death of all the sons by their widows, it was held that 
the grandmother had no right to a share. No counsel 
appeared for the grandmother, and, as might be expected, 
no precedents were cited. The decision can hardly be 
looked upon as of much weight, in the face of the direct 
authority on the other side (w) . 


{T() r. MacN. 52 — 64. 

il) Sree Motee Jeemoney r. Attaram^ F. MacN. Oallychurn v, Jonava^ 1 
Ind. Jur. N. S. 284 ; Jugomohanv. Sarodamoyeey .3 Cal. 149; Toritv, Tarapro* 
sonnOj 4 Cal. 766 ; Krisio Bkahiney v. Ashutoah^ 18 Cal. 89. 

(tn) Bayec V. Fuddum, 12 Suth, 409, affirmed on review, 18 Sutli. 66 ; contra^ 
Sihhosoondery v. Buesoomutty, 7 Cal. 198 ; Bhadri Roy v. Bhugwatf 8 Cal. 649, 
8. C. 11 C. L. R. 186 See VyaBa and Vrihaspati, 8 Dig. 12, where the right of 
the grandmother to a share is expressly asserted; and so Jagannatha says, 
8 Dig. 27. 
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Where a partition takes place among great-grandsons Gr^t-grand- 
only, it is said that the great-grandmother has no right to a 
share (n). But if a son be one of the partitioning parties 
with great-grandsons by another son, she would take a son^s 
share. And if a grandson and great-grandson divide, she 
would take a grandson^s share (o). 


§ 440. SficofidJi/, " Partition, to entitle a mother to the Wile only Rharei 

V i 1 iw huabaud’s 

snare, must be made of ancestral property, or of property property. 

acquired by ancestral wealtli. Therefore, if the property 

had been acquired by A., the father of B. and C., and B. 

and C. come to a division of it, their mother (the widow of 

A.) shall, but their gi*andmother shall not, take a share of 

it. And if the estate shall have been acquired by B. and 

C. themselves, neither their mother nor grandmother will 

be entitled to a share upon partition” (p). 

§ 441 . Where a partition takes place during the life of 
the father, the daughter has no right to any special appor- 
tionment. She continues under his protection till her 
marriage ; he is bound to maintain her and to pay her mar- 
riage expenses, and the expenditure he is to incur is wholly 
at his discretion (q). But where the division takes place 
after the death of the father, the same texts which direct 
that the mother should receive a share equal to that of a 
son, direct that the daughter should receive a fourth Daughter 
share (r). It is evident, however, that there was much 
less need to set apart a permanent provision for a daughter 
than for a widow. The expenses of her marriage, and her 
maintenance for the very few years that she could remain in 
her father^s family, constituted the only charge that had to 
be met in respect of her. Hence it was very early consider- 
ed that the mention of a definite fourth only meant that 


3 Dig. 27; F. Mft«N. 28, 51, doubted by Dr. Wilson, Works, v. 2.5. 

F. MhoN. 62 . 

F. MncN. 61. 6-1; Taree Pershnd v. Nasib Koner^ 10 Ci»l. 1017, 
MitH.k8b«ra, i. 7. § 14. 

^ As to the mode of oalonlaUng 
7. § 5-10; .5 Dig. 0.3, Oi ; Sinriti Chandrika, W, 
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a sufficient amount must be allotted to each daughter to 
defray her nuptials. This view is combated by Vijnanes^ 
vara, who maintains that the letter of the law must be 
respected. The Smriti Chandrika, however, evidently 
inclined to the modern doctrine, as it states that the 
full fourth is only to be given where the estate is in- 
considerable. And it is expressly asserted by the Madha- 
viya and the Bengal writers, and those of the Mithila 
school («). The practice at present is in conformity with 
this opinion (t). 

Where daughters take as joint-heirs, the effect of parti- 
tion between them comes under the law of succession, and 
will be discussed hereafter (§ 515). 

Stmnjcers. § 442, A stranger cannot compel a partition, in the sense 

of compelling any or all of the members of a family to 
assume the status of divided members, with the legal conse- 
quences following upon that status. But he may acquire 
such rights over the property of any coparcener as to 
compel him to separate the whole or part of his interest in 
the joint property, and so sever the coparcenary in respect 
of it. This may be effected either by actual assignment, or 
by operation of law, as by insolvency, or upon a sale in 
execution of a decree (?t). How far a member of an 
undivided family under Mitakshara law can, by his own 
volyntary act, transfer his rights in the joint property to a 
stranger, is a matter upon which there is much difference 
of opinion, and which has already been examined (r). But 


(m) Mitalioharfl, i. 7, § H ; Sninti Oiandrika, iv. § 18, 19: Madlmviya, 8 25’ 
where he misrepresents the opinhm of Vijuanesvani : Dnyn Bhitua, iii. 2, § 89 * 
1). K. 8. vii. §9, 10 ; Kiij^hnnandana, iii. 19, 20; 8 Dijr. 90—94.. The Virami* 
trodayfl argues for the view adopted hy the M ita kshani, hut sets out the oonfllet* 
iiig Opinions, Viramit., p. 8f, § 21. The Sanisvati Vilasa sets out hoth views* 
hut states the modern doctrine, whioh is that of Aparaika, last, though with- 
out offering any opinion of his own, § 1 19 — 183. 

(t) F. MaeN. 55, 98; 1 W. MncN. 50. Dauehters have no nglit. to claim a 
ehare of their mother’s property during her life, in cases in which they w<inld 
l>e her heirs ; Mnthnrn v Efni,, 4 Bom. 645. 

(v) Per cvrianiy Snorje»moueij PonaeP v. Dp^iohvndon, 6 Al. 1. A. 589 S. C. 4 
Suth. (P. r.) 114; Vefndynl v. Jvydeep, 4 1. A. 247 ; S, C. 8 Cal. 

(r) Antpy § 327, et seg. 
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so far as the right of transfer is recognized it will be 
enforced, either by putting the purchaser in possession of 
an undivided interest, or by compelling the owner of the 
undivided interest to proceed to, or permit a partition, by 
means of which the hostile right can be satisfied {w). 

§ 443, Persons who labour under any defect which dis- 
qualifies them from inheriting, are equally disentitled to a 
share on partition (j*). But except in the case of degrada- 
tion, which has now been practically abolished by Act XXI 
of 1850, (Freedom of religion) such incapacity is purely 
personal, and does not attach to their legitimate issue (y). 
Its effect is to let in the next heir, precisely as if the inca- 
pacitated person were then dead. But that heir must claim 
upon his own merits, and does not step into his father^s 
place. For instance, suppose the dividing parties were 
C. and F., and that E. were incapacitated but alive, his son F. 

A, 

I 

dead. D. dead. 

^ k 

k 

(i. 

would be entitled to claim half of the property. But if F. 
was the incapacitated person, and D., and E. were dead, G. 
would have no claim, being beyond the limits of the copar- 
cenary (z). On the other hand, such disqualification only 
operates if it arose before the division of the property. One 
already separated from his coheirs is not deprived of his 


(to) Anand v. Prankisto^ u B. L R. (O. C. J.) 14 i Rughoonnth v. Luckhuriy 
18 Suth. 23; Muddun Gopai v, JJt, Gowrhutty^ 21 Suth. 100; Ltdl Jha v. 
Shaikh Juma^ 22 Sutli. 110 ; Jhuhboo v. Khooh Lall^ ih 294 ; Alamalu v. Run» 
fiasaniii 7 Mad. 588 ; Junokinath v. Mothuranath^ 9 0al. 580 ; Rajani Kanth v. 
Ram 10 Cal 241 ; Bepin Behni'i v. Lai Alohniif 12 Cal. 209. 

ix) Mitakshara, ii. 10 ; V. iv. 11 ; Daya iUiuga, v. ; D. K. S. iii. . Sea 

potftf obap. xix, Rvmaahye v. Laila LaljeSf 8 Cal. 149. 

(V) Miirtkahara, ii. 10, § 9~li ; Daya Bbaga, y. § 1V — 19. As to adopted 
sons, set* ante, § 99. 

(») 2 Wt MaoM. 42 ; Hodhnarain v. Qmrao, 18 M. 1. A. 519 ; S.C. 6B. L. R. 
509 } ^er Pwcockf U. J., KoJLida^ v. KrUhan^ 2 B. L, R, (F. B.) 115 i 
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Bemoval of 
disability. 


Effect of fraud. 


allotment (a). And if the defect be removed at a period 
subsequent to partition, the right to share arises in the 
same manner as, or upon the analogy of, a son born after 
partition (6). How this analogy is to be worked out is not 
so clear. If the removal of the defect is to be treated as a 
new birth at the time of such removal, then the principles 
previously laid down would apply (c) . If the partition took 
place during the life of the father, and one of the sons were 
then incapable, he would take no share. But if his defect 
were afterwards removed, he would inherit his father^s 
share. If, however the partition took place after the father^s 
death, and one of the brothers was excluded as being 
incapable, and was afterwards cured, his cure could only 
be treated as a new birth, so as to give him any practical 
rights, by the further fiction that he was in his mother^s 
womb at the time of the partition. If this analogy could 
be applied, he would be entitled to have the division opened 
up again, and a new distribution made for his benefit. But 
that would be rather a violent fiction to introduce, in a case 
where the incapacity was removed, possibly many years 
after new rights had been created by the division, and 
acted upon. Suppose, however, that the incapable heir 
was never cured, but had a son who was capable of inherit- 
ing. If the son was actually born, or was in the womb, at 
the time of the partition, he would be entitled to a share^ 
if sufticiently near of kin. But if he was neither bom nor 
conceived at that time, he could not claim to have the 
partition re-opened. He could only claim to succeed as 
heir to the share taken by his grandfather ; and if the 
partition took place between the brothers, he could claim 
nothing more than maintenance (d), 

§ 444. It has been suggested that a coparcener, other- 


(a) Hitakahan) , ii. 10, § 6; SecacUetumharu v. Para§ucty^ Itlad. Deo. 
ox 18o7f 210. 

lb) Mitaktiliara, ii. 10, § 7 ; V. May., iv. li, 

(d) See tliiii subject dineussed by teacock, C 
(F, B.) 118 — 121, and in Krhhnay, Sami, 


§ f (c) AntBi i m. 

. J., Kalidas v« Krinhan, 2 B, L« 
9 Mad. 64. Of conne all diffi* 
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wise entitled^ may lose his right to a share if he has been 
guilty of defrauding his coheirs. This view rests upon a 
text of Manu (e) : Any eldest brother who from avarice 
shall defraud his younger brother, shall forfeit his primo- 
geniture, be deprived of his share, and pay a fine to the 
king.^^ This te±t is explained by Kalluka Bhatta and Jagau- 
natha as meaning, that the eldest brother by such frau- 
dulent conduct forfeits his right to the special share to which 
in early times he was entitled by seniority (/). Yajnavalkya 
and Katyayana merely say, that property wrongly kept back 
by one of the co-sharers shall be divided equally among all 
the sharers when it is discovered {g) . This excludes the idea 
that the fraudulent person is to forfeit his whole share, or 
even his share in the property so secreted. The Mitakshara 
discusses the act with reference only to the question of 
criminality. The author decides that the act is criminal, 
but does not assert that it is to be followed by forfeiture, 
and seems to assume that the only result will be that the 
partition will be opened up, and a fresh distribution made of 
the property wrongly withheld (fe) . The other commentators 
of the Benares school either follow the Mitakshara, or pass 
the point over without special notice {i). On the other 
hand, the Bengal writers are of opinion, that the act of one 
coparcener, in withholding part of the property which is 
common to all, is not technically theft, and is not to be 
punished by any forfeiture {k) . The Madras Sudder Court 
in one case followed the literal meaning of the text of Manu, 
and held that it was a complete answer to a suit for par- 
tition by a brother, that he had committed a theft of part of 
the paternal property. In this decision they set aside the 
opinion of their senior pandit, who was of opinion that the 

onlty would beremovGil, if the earlier d<»cti’iiie were sustained wbicb appears 
to allow a partition to Im) opeued up ut an> distance ot lime in favour of an 
after-born son. 

(e) ix. 8 213. (/} 2 Dig. 564. ig) Yajtiavalkyn* ii. § 126; 8 Dig. 8tf8. 

{h) Mitnksliara, i. 9. Tbie cbuptor seems to have been differently understood 
by Sir Thomas and Mr. Strange, 1 Stra. H. L.232 ; 8tra. Man. § 878. Messrs. 
West and Bffhler take the view stated in the text, W. & B. 67^* 

(i) Smriti Obaiidrika, xiv. § 4^6; Madbaviya, § 54; V. May., iv. 6, § 3 1 
Viraiiiitrodaya, p 245, $1,2. 

(h) Daya obaga, siii. § 2| 8—15 { D« K* 6. viit. $ 8 Dig. 887i 406. 


Fraud of co> 
parcener. 
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embezzler of common property incurred no forfeiture thereby. 
The junior pandit had first stated generally, that the 
person who had embezzled part of the common property 
forfeited all claim to share in the estate. On giving in 
his written opinion, he modified this view by limiting the 
forfeiture to a prohibition of sharing in the portion actually 
embezzled. This opinion also the Court set aside, preferring 
that first given (/). The Court of the North-West Provinces 
has arrived at an exactly opposite conclusion, and has laid 
down that the wrongful appropriation by one brother of part 
of the joint estate, which the others might have recovered 
by an action at law, was no bar to a suit by him for parti- 
tion (m). This certainly appears to me to be the sounder 
view. 


Partition 

prohibited. 


direction in a will prohibiting a partition, or 
postponing the period for partition, is invalid, as it forbids 
the exercise of a right which is essential to the full enjoy- 
ment of family property by Hindu law {n). On the other 
hand, an agreement between the members of a Hindu family 
not to come to a partition might be binding upon themselves. 
But unless the agreement also contained a condition against 
alienation, it would not prevent any of the parties to it from 
selling his share, and would be no bar to a suit by the 
vendee to compel a partition (o). Nor could such an agree- 
ment ever bind the descendants of the parties to it (j)). In 
Bombay it has been held that it would not even bind the 
parties themselves (9^). 


Lapse oi time. 


§ 446. As Hindu law contemplates union and not parti- 
tion as the normal state of the family, it follows that lapse 


(l) Canncumma v. Naranimmah, Mad. Dec. of 1858, 118. 

(m) Knlkn v. Bndroe^Z N.-W. P. 2f»7* Jolly, Lect. 142. 

(n) Nubkinsen Harris Ckundei^ F. MacN.'32d ; A/okoondo v. Oouesk, I Cal. 
104 ; Jeebutt v. Unmannth, 23 Snth. 297 ; Act IV of 1882, § 10, 11, (Transfer 
t)f Property). 

(of Hhamdhone v. Anvud, 2 Hyde, 97 ; Aaand v, Prankisto^ 3 6. L. K. (O. 
C J.) 14; Aiuith V. Mackhitoshf 6 B. L. K. 60; Hajender v. Shmn Chund, 
6 Cal. 107. 

ip) See Venkataranianna v. Bramanna^ 4 Mud* U. C. 345. 

(g) Bamlinffa v« Virupakihig 7 Bom. 
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of time is never in itself a bar to a partition. But the 
Statute of Limitations will operate from the time that a 
plaintiff is excluded from his share, and that such exclusion 
becomes known to him (r). 

§ 447. Third, the mode op division. — The principle of Special chares 
Hindu law is equality of division, but this was formerly 
subject to many exceptions, which have almost, if not 
altogether, disappeared. One of these exceptions was in 
favour of the eldest son, who was originally entitled to a 
special share on partition, either a tenth or a twentieth in 
excess of the others, or some special chattel, or an extra 
portion of the flocks (s). Sir H. S. Maine suggests that Special shares 
this extra share was given as the reward, or the security, for 
impartial distribution ; and refers to the fact that such extra 
privileges were sometimes awarded to younger sons (^), or 
to the father, as a proof that the right was unconnected 
with the rule of primogeniture (^e). It seems to me pro- 
bable that the double share which the father was allowed 
to retain for himself (r), Avas the inducement given to him 
to consent to a partition, at the time when his consent w^as 
indispensable (§ 220,) and perhaps also was intended to 
enable him to support the female members of the family, 
who would naturally remain under his care. Among the 
Hill tribes, when a diAusion takes place, the family house 
sometimes passes to the youngest, sometimes to the eldest, 
son ; but invariably the son who takes the house takes Avith 
it the burthen of supporting the females of the family (ic). 

The practice of allotting a larger share to the father would 
naturally surviA’’e, though to a lesser degree, in faA^our of 


(r) Thakur Ihirt'iao v. Thaknr Dari, I I. A. 1; Kali v Dhunvnjoy^ ^ Ca\» 
228 ; Act XV of 18/7, Hclied. ii. § 127. 

(c) Apigfnmba, xiii. 13 ; Btiudlicyaiia, ii. 2, § 2—5; (laotnnia, txviii. § 11, 
12 ; VasiHhtliH, xvii. § 23 ; Mann, ix.§ 112, 114, 155 ; Nanuln, xiii. § IS ; DevaU, 
2 Dig. 563; Viiliuspati, ib. 556 ; Harit^t, ib. 5?»8 ; Yajnaviilkya, ii. § 114; 
VirNtnif*., p 53, § 9. 

(^) Gau^ina, xxviii. § 6, 7 ; Vasititlia, xvii. § 23 ; Miinii, ix. § 112. 

(u) Karly Incfif.iitionc, 197. 

(v) Kimida, xiii. § 12 ; Viiliaapati, 3 Dig 44; Katyayann, ib. 53 ; Sancha A 
LiohiU. 2 Dig. 655. 

Hreeka, Primifire Tribec, 9, 39, 42, 68. 
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the eldest son as head of the family. Under the law of the 
Mitakshara the practice of giving an extra share to the 
father is now said either to be a relic of a former age, or 
only to apply to a partition by the father of his own self- 
acquired property . As between brothers or other rela- 

now obsolete, tions absolute equality is now the invariable rule in all the 

provinces (i/), unless, perhaps, where some special family 
custom to the contrary is made out ( 2 ) ; and this rule 
equally applies whether the partition is made by the father, 
or after his death (a). 

Other grounds of preference arose in regard to sons of 
dilFerent rank ; that is to sav, sons bv mothers of different 
caste, or sons of the ten supplementary species. These 
shared in different proportions, or some absolutely to the 
exclusion of others (h). But these different sorts of sons 
are long since obsolete (§ 75, 85), The right of a person 
who has made acquisitions, in which he has been slightly 
assisted by the joint property, to reserve to himself a double 
share, has already been fully considered (§ 264). 

U § 448. Hitherto we have been considering the case of 

joint property, as to which partition was a matter of right 
and not of favour. There is greater uncertainty where the 
partition was of property which was divisible as a matter of 
favour and not of right. Under Mitakshara law this case 
could only arise where the father chose to divide his self- 
acquired property among his sons. It is quite clear that 


ix) Mitekshara, i. 6.§ 7 ; Ma<1haviyn. § 16 ; V. May., iv. 6.8 13. 18 ; Vimmit., 
p. 65. 81.1. See Smrifci Ohanarika, ii. 1, § 28-82, 41, where it is eaW to be 
Hllownble on a partition mnae by nn nsreA parent. 

(v) Mitakshara, i. 2, 8 6. i. § 1—7; Smriri Olinnilnka. ii. 2, S 2, ii. 8 
f IS”"?? 5 9 : V. May., iv. 6, § 8—1 1, 14. 17 : Oaya Rha«a, Hi. 2, 

§ 2/ ; n. K. 8., vii. § 12, M ; Virnmit., p. 60, § 11, p. 70. § 14 . The oaae of an 
adopted aon. where natural bom boiis afterwards come into existence, has been 
diBCiiBBen, ante, § 15.5. 

(c) Rhee BykMh v. Fntfeh, 2 S. D, 265 (844)' ; 2 W. MncN. 16. As to affree- 
ments to divide in particular sbareM, see ftam Nininjun v. Prnyng. 8 Cal. 188. 

^^^frochnnd v. Rmtsomvnee, 1 S. T) 28 (.16) ; Neelkaunt v.' Mnwee, ih. *58 
(77); Tahwnrw Puhlwnvd, S 8. D. 801 (402); Ukehnian v. Pamchnndrn, 
1 Bom. 561. 

• J 5 12 ; n, K. 8., vii. 8 ID; y. May., 

IV. 4, § a/. 
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tlid father might give away this property to any one he 
chose (§ 850), and it would seem to follow that he might 
distribute it among his family at his own pleasure. Vishnu 
says, If a father make a partition with his sons, he does 
so in regard to his own self-acquired property by his own 
pleasure (c) . This, of course, may refer to his right of with- 
holding such property absolutely from distribution. Other 
texts which seem to leave the father a discretion as to allow- 
ing larger or smaller shares to his sons, may refer to the 
practice of giving extra shares to an elder son, an acquirer 
or the like (d) . The interpretation put upon these texts 
by the Hindu commentators was, that even in regard to 
self-acquired property, the right of the father to make an 
unequal distribution could only exist where there was either 
a legal reason, as in case of an elder son^s share, or a moral 
reason, such as the necessitous state of one of the sons, and 
that it could never exist where the act emanated from mere 
partiality or vicious preference (e) . The author of the Smriti 
Chandrika sums up his argument upon the point by saying. 
It is hence settled that unequal distribution made by the 
father, even of his own self-acquired property, according to 
his whims, without regard to the restrictions contained in the 
shastras, is not maintainable, where sons are dissatisfied with 
such distribution ” {f). In a Madras case, where a man had 
made a division of his self-acquired property, giving about 
a tenth to his son, and the rest to his wife and daughter, the 
Sudder Pandits said that such a disposition would be valid 
as regards the personalty, but not as regards the realty (g ) . 
In the Punjab it is held that a man may distribute his self- 
acquisitions at his own pleasure {h ) . If the rule is anything 
more than a moral precept, it must depend upon the distinc- 
tion, which I will notice presently, between a partition, which 


(c) ivii. § 1. 

id) Yajnavalkya, ii. § 114, 116; Narada, xiii. § 15, 16. 

(e) 8 Dig. 540, 641, 546 ; Mifcaksham, i. 2, § 6, 13, 14. 

Smriti Ohandrika, ii. I, § 17—24; Varadrajali, p 8 ; I Stra. H. L. 194 ; 
W. MaoN. 147, note. 

(flf) Mesnatchee v. Ohetumhra, Mad Dec. of 1853, 61. 

{h) Punjab Oust. 35. 
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may be effected by mere agreement, and a gift, whiob 
requires delivery of possession. 

§ 449. In Bengal the peculiar doctrines of the Daya Bhaga 
leave a father practically at liberty to dispose of all his 
property, no matter of what sort, or how acquired, at his own 
free pleasure, in favour of any one upon whom he chooses to 
bestow it. One would expect, therefore, to find that, when 
he chose to distribute it among his sons, he would be at 
liberty to do so to whatever extent, and in whatever pro- 
portions he liked. This, however, is by no means so. 
Jimuta Vahana draws the distinction between self-acquired 
and ancestral property, saying that in the former case the 
father may give his sons greater or lesser allotments at his 
pleasure, but in the latter case his discretion is limited. He 
cannot reserve more for himself than his double share (f). 
With regard to his sons, he is also under restrictions. If 
the partition is made at the request of his sons, he is bound 
to give each an equal share, the legal deduction in favour 
of the eldest being alone allowed (fc) . If, however, he makes 
the partition of his own accord, he may make a partial or a 
total division. The former seems not to come under the 
rules which govern a legal division. The father appears 
still to remain the head of the family, and to retain a 
certain control over the whole property, but allots small 
portions of it to his sons, retaining the right to take these 
portions back, if he becomes indigent (Z). Where, how- 
ever, the partition is a total one, the same distinction exists 
between his rights over the ancestral and self-acquired pro- 
perty. As regards the former, the distribution must be 
equal or uniform, in the sense of not being arbitrary ; that 
is, any inequality in the shares of the sons must be at 
inequality prescribed, or at least permitted, by the law, as 
arising from the superior age or merit of the son whom he 


(i> Daya Bhnga, n. 1 15 — 20, S5, 47, 56,73 ; D. K. 8. vi. § 16 ; Bag^iunan dan a 
ii. 2—6, 29. 

(k) Daya Bhaga, ii. $ 86. 

{l) Daya Bhaga, ii. § 57 : 2 W. MacN. 148 ; D. K. S. vi. § 8. 
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prefers (m) . But as regards the self -acquired property, lie 
may make a distribution according to his own free will, 
though even in this case the preference must arise from 
motives recognized by the law, on account of the good 
qualities or piety of the one who is preferred, or his incapacity, 
numerous family, or the like {n ) , Whether such reasons are 
sufficient to authorize an unequal distribution of ancestral 
property also, does not seem clear. In commenting on the 
text of Narada (xiii. 4) , the father, being advanced in years, 
may himself separate his sons, either dismissing the eldest 
with the best share, or in any manner, as his inclination 
may prompt.^’ Jimuta Vahana says that this last clause 
means something different from the giving of an extra share 
to the first-bom, but that the discretion so allowed is again 
restrained by the subsequent text (xiii. 16), which forbids 
a distribution made under improper influences, or contrary 
to the directions of law (o) . If these passages apply also to 
ancestral property, the result would be that the power of 
distribution, both of ancestral and self-acquired property, 
would stand on the same footing. The father might divide 
either sort unequally, if he could find any justifying pretext 
in the superior qualities, or greater necessities, of the son 
whom he preferred. The Daya-krahma-sangraha, however, 
limits the right of making an unequal distribution among 
sons, in consequence of their superior qualifications or 
greater necessities, to the case of self-acquired property, 
or ancestral movable property, such as gems, pearls, corals, 
gold, and other effects (p). As regards ancestral landed 
property, the only inequality it appears to sanction is the 
special share for the elder son ( 5 ). In the case of a 
man^s own self-acquired property, he may allot it as he 
chooses, subject as before to the necessity of showing some 


(tn) Baya Bhaga, ii. fi oO, 76, 78. See as to extra shares, ih. $ 37f 43, 74. 

(n) Daya Bhaga, ii. | 74, 76, 82 ; Raghunandana, ii. 4 
(ei Da;^ Bhaga, ii. § 81 — 86. 

(p) D. K. 8. vi. § 18, 18 — 20; aco. Jagannatha, 8 Dig. 89, 43, and i)andit8 in 
Bhoivannv Chum v* Ramkaunt, 2 8. D* 202 (268> : 2 W. MooN. 2, 16. 

' lb.% 21. 
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proper ground of preference, and an absence of improper 
motive (r). 

§ 450. It is, of course, obvious that where a father is 
allowed to prefer one son to another on the ground of supe- 
rior piety or moral qualifications, and is himself constituted 
as the sole judge of such qualifications, it is merely another 
way of saying that he may distribute the property as he 
chooses. A little hypocrisy is all that is needed in order 
to convert illegahty into legality («) . But even as regards 
ancestral immovable property, the Bengal pandits appear 
in two cases to have taken the view which is suggested by 
Jimuta Vahana, rather than that which is expressed by 
the Daya-krama-sangraha, and to lay it down that grounds 
of personal preference, actually existing, will justify a father 
in preferring one son over another {t ) . The only question 
that arises is, whether the pandits in the two last cases 
were not speaking of a gift, and not of a partition. I think 
they were. I have already quoted the series of decisions 
in Bengal which practically affirm the right of a father to 
do what he wishes with his property. They seem in com- 
plete conflict with the opinions of the pandits in the case of 
Bhowanny Churn v. Ramkaunt {u). Now it will be obser- 
ved that throughout the opinions of the pandits in the latter 
case, they directed their attention exclusively to the law 
of partition, and only cited texts bearing upon that law* 
In the opinions cited in the other cases, and referred to in 
the remarks on Bhowanny Chumps case, they directed their 
attention as exclusively to the law of gifts, and only cited 
texts showing the power of an owner of property to dispose 
of it during his lifetime. The fact is, the two sets of texts 

(r) D. K. S. vi. § 8—15. See F. MacN. 242—208. In the Punjab a father 
apl»eartt to have tlie right to divide the tainily property among hie sous in any 
proportionfi which seem fit to him, but it the divuion Is thoroughly unequal a 
tiesh apportionment will be made after hU death. Punjab Ouetomary Law 

11 168, 171. 180j 222, 261. ^ * 

Pauditi, quoted F. MaoN. 260 ; 3 Dig. 1. 

it) F. MncN. 260, 266. 

^ * ante, § 347. See this oaie discnBBod by Sir F. MaoN. 

LalrBhmp V. Naraeimha, Ufkd, H. C. 42.48} Wiliou'i 
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are quite irreconcilable. They mark different periods of 
law. Tbe former are a survival from the time when the 
power of a father over pi’operty was as restricted in Bengal 
as it is now in the provinces governed by the Mitakshara. 
These texts probably remained unexplained away, because 
unequal distributions of a nians’s whole property continued 
to be unusual. The texts which forbid alienations of parti- 
cular portions of it were explained away, because such 
alienations became common. Jagannatha tries to reconcile 
the two principles which allow a gift to one in preference 
to another, but forbid a distribution which gives more to 
one than another {v ) . His reasoning, so far as I am able 
to follow it, appears to be, that, where a father proceeds 
to a partition with his sons, he divests himself of his pro- 
perty, with a view to its vesting again in those who are 
entitled to share it by virtue of their affinity to him. That 
being so, it can only vest in such persons, and in such 
proportions, as the law of partition directs. But when he 
divests himself of his property in order to make a gift, he 
immediately vests it again in the person, be it a stranger 
or otherwise, to whom he delivers the possession. The 
transaction is valid if it coitforms to the law of gifts. 


Now this is really all that was decided by the case of Bho- 
wanny Churn v. Ramkaunt. The pandits were unanimous 
that as a partition the transaction was bad. In this they 
were apparently right. They differed as to whether it would 
have been invalid for want of possession, if, as a partition, it 
had been legal. As to this it may now be taken that their 
doubts were unfounded, and that actual possession is not 
necessary in order to make a partition final and binding 
(§ 454). The Judges of the Sudder Court accepted their 
finding that the distribution was illegal. If so, it could only 
take effect as a series of gifts. But viewed in this light it 
was inoperative, because there had been no delivery of 


Bhowanny 
Churn’s oase. 


possession (§ 353) . The result would be, that a father under Bestilt of cases* 


Mitakshara law, in dealing with his self-acquired property, 


(v) 8 Dig. 6, 47. 
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Where only 
some divide. 


Division 

directed. 


or any other property in which his sons take no ititerest by 
birth, and a father under Bengal law in dealing with any 
property, may distribute it as he likes. If he conforms 
to the rules of partition, the transaction will be valid by 
mutual agreement, without actual apportionment followed 
by possession ; but if he does not conform to those rules, 
then he must deliver the share to each of the sharers, so as 
to make a valid gift to each. 

§ 451. A partition may be partial either as regards the 
persons making it, or the property divided. Any one 
coparcener may separate from the others, but no coparcener, 
except perhaps the father, can compel the others to become 
separate among themselves. A father may separate from 
all or from some of his sons, remaining joint with the other 
sons, or leaving them to continue a joint family with each 
other (u). It was stated in two Bengal cases, that where 
one brother separates from the others, and these continue 
to live as a joint family, it must be presumed that there has 
been a complete separation of all the brothers, but that those 
who continue joint have re-united (x ) . But that seems to 
be merely a question of fact. If nothing appeared but that 
one brother had taken his share, and left the family, while 
the other brothers continued exactly as before, it seems to 
me the proper presumption would be, that there never had 
been any severance in their interests (y). It has been 
suggested by Messrs. West and Biihler that one Bombay 
decision (of which they disapprove) lays down that a grand- 
father can, by his will, enforce a state of division among 
his grandsons. The case referred to appears to me only to 
decide, that property may be devised in such a way that the 
persons to whom it is bequeathed, if they take it under the 
will, will take it in severalty and not as joint tenants (s). 

(to) MitAkfthara, i. 2, § 2 ; W. & B. 665. 

(aj) Juduh Chunder v. Benodheharry, I Hyde, 214 ; Petamhnr v. Huriah Ohun* 
der^ 15 Suth. 200 ; Kesahram v. Nand Kishore^ 8 B- L. R. (A. G. J.) 7 } S. 0« 
11 Suth. 808. 

(y) VveTidra Karrain v. Oop$&iuithf P Cal. 817. 

(«) W. A B. 195, 666 1 Lak$Mnihai v. Qanjpat Morobu^ 4 Bom, B. C. (0. 0. J* 
160 ) 8. C* onappoftl, 5 Bom, B* C* (A, 0. J.) 126* 
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Such a state of things would be quite consistent with their 
remaining undivided in other respects. Whether a grand- 
father could so bequeath property would depend upon the 
nature of his interest in it. If it was his own exclusive 
property, of course, he could devise it on any terms he 
liked. But if it was ancestral property, which would by 
law descend to his grandsons as coparceners, I doubt 
whether he could by his will compel them to accept it with 
the incidents of separate property. The death which severed 
his interest, would also, as I imagine, terminate his power 
over the property (§ 380) . A different case recently occur- 
red in Madras. A father with three sons by one wife, and 
two sons by another, executed a document in his last illness, 
directing the property to be divided into three-fifths, and 
two-fifths shares, with a small reservation for himself. 
The Court found that the document was intended to operate 
from its date as an actual severance, frst, of the interest of 
his sons by one wife from that of his sons by another ; 
secondly, of the interest of all his sons from his own 
during his life. Neither his eldest son, who was of age, 
nor the guardian of his infant sons, were parties to the 
suit. It was held by the Court that the transaction was a 
partition which altered the status of the sons though without 
their consent, by virtue of the special authority of the father. 
Mnthnsawmy Aiyer, J., upon a review of the native authori- 
ties, said, According to the Hindu law it is competent to 
a father to make a partition during his life, and the partition 
so made by him binds his sons, not because the sons are 
consenting parties to the arrangement, but because it is the 
result of a power conferred on him, though subject to certain 
restrictions imposed in the interest of the family. In cases 
like this the question is not whether such partition is a 
contract, like a partition made among brothers after their 
father^s decease, but whether it is a legal transaction, con- 
cluded in conformity to the Hindu law^^ (a) . 

Even where the division is only between certain members 


All mutt be 
parties to suit. 


(a) Kandaaami v. Vm'aisami, 2 Mad. 817i 321. 



&do 


PARTITION. 


[Ckap. XT, 


of the family, it is necessary, unless in such a case as that 
just cited, that all the members should be parties to it, as the 
interests of all are necessarily affected by the separation of 
any. And if the partition is effected by decree of Court, all 
the members must be brought before the Court, either as 
plaintiffs or defendants (b ) . . 


Partifcion should 
be complete. 


Partition pre- 
sumed to be 
complete ; 


may be partial, 


§ 452. Every suit for a partition should embrace all the 
joint family property (c), unless different portions of it lie in 
different jurisdictions, in which case suits may be brought 
in the different Courts to which the property is subject (d) ; 
or unless some portion of it is at the time incapable of par- 
tition as for instance from being in the possession of a 
mortgagee (e) ; or is from its nature impartible, as a Zemin- 
dary governed by the law of primogeniture (/). And if a 
member sues for partition of property in the hands of the 
defendant, he must bring into hotchpot any undivided pro- 
perty held by himself, even though it is out of the jurisdic- 
tion of the Court, and thus make a complete and final 
partition (g). Hence, where there has been a partition at 
all, the presumption is that it was a complete one, and that 
it embraced the whole of the family property. Therefore, 
if property is afterwards found in the exclusive possession 
of one member of the family, and it is alleged that such 
property is still undivided and divisible, the proof of such 
an allegation rests upon the party making it {h ) . But there 


(b) Naraimha v. Eamchendra^ 1 Mad. Dec. 52; Pahaladh v. Mt. Luchmun- 
huttyf 12 Satb. 256. 

(c) Mauu, IX. § 47 ; Dadjee v. Wittalf Bom. Sel, Rep. 151 ; Dasari v. Danarit 
Mad. Dec. of 1861, 86 ; Ruttnn Monee v. Brojo Mohun, 22 Sutli. 333 ; Nanabhai 
V. Nathabhai, 7 Bom. H. 0. (A, C. J. 46); per curiam. Narayan v. Nana 
Manohar, ib. 178, affirming 2 W. B Introd. 17, 2nd ed. ; THmbak v. Narayan, 
11 Bom. H. C. 71* See per Phear, J., Padmamani v. Jagadamba^ 6 B. L. R. 
140, Bed qy.? Haridus v. Pran Nath, 12 Cal. 566 ; Jogendro Nath, v. Jugohundhu, 
14 Cal. 122. 

(d) Lutchmana Row v. Terimvl Row^ 4 Mad. Jar. 241 ; Subha Ran ?. Rama 
RaUf 8 Mad. H. C. 376. See Jairam v. Atmaram, 4 Bom. 482 ; Hadha Churn, 
V. KrijM, 5 Cal. 474 ; Punchanun Mvdlick v. Sib Chunder, 14 Cal. 885. 

(e) Paftaravy v. Audimula, 5 Mad. H. C. 419; Narayan v. Panduranq, 12 
Bom. H. C. 148. 

(/) Parvnti v. Tirumalai, 10 Mad. 884. 

(g) RamLochunv, Rughoobur, 15 Sutb. Ill ; Lnlljeet v. Rajcoomnr, 26 Snth. 
858; Han Narayan v. Qanpatrav, 7 Boni. 272. 

ih) Narayan v. Nawi Manohar, 7 Bom. H. C. (A. C. J.) 158. 
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may be a partial division, of such a nature that the copar- 
cenary ceases as to some of the property, and continues as 
to the rest ({) . Where such a state of things exists, the 
rights of inheritance, alienation, &c., differ, according as 
the property in question belongs to the members in their 
divided, or in their undivided, capacity (k) ; or, there may 
be such a partition as amounts to an absolute severance of 
the coparcenary between the members, although the whole 
or part of the property is for convenience, or other reasons, 
left still unapportioned, and in joint enjoyment. In that 
case, the interest of each member is divided, though the pro- 
perty is undivided. That interest, therefore, will descend, 
and may be dealt with, as separate property (Z) . Or, lastly, 
there may be a partition and distribution which is intended 
to be final, but some part of the family property may have 
been overlooked, or fraudulently kept out of sight. In such »»u«*taken 
a case, when the property is discovered it will be the sub- 
ject of a fresh distribution, being divided among the persons 
who were parties to the original partition, or their repre- 
sentatives ; that is, among the persons to whom each portion 
would have descended as separate property (m) . But the 
former distribution will not be opened up again (n\ Where^ 
however, the whole scheme of distribution is fraudulent, and fi-aud. 

especially where it is in fraud of a minor, it will be absolutely 
set aside, unless the person injured has acquiesced in it, 
after full knowledge that it was made in violation of his 
rights (o). 


(«) Ace, Kandaaami v. Doraisamif 2 Mnd 324; per curiam, 4 M. I. A. 168. 
The High Court of Bengal seems to think that a partial division may be effected 
by arrangement, but not by suit. Radha Churn v. Kripa, 6 Cat 474. 

(fc) Patni J^tnl v. Ray Manohar, 6 8. 0.349(410) ; Marcundasv. Onnpatrao^ 
Perry’s O. 0.148; W. & B. 344, 845, 702 ; F. MacN. 46 ; 2 Stra. H. L. 887 : 
1 W. MaoN. 53. 

(1) Appo%xer v. Rama Suhhniyan, 11 M. 1. A. 75; 8. 0, 8 Snth. (P. O.) 1 • 
Rewun Persad s. Radha Beehy,4 M. I A. 137, 168; 8. C. 7 Sutb. (P. C.) 
85 ; Narayan v. Lalcehmi Ammal, 3 Mad. H. C. 289. 

(w) Mann, ix. § 218 ; Mitaksbara, i. 9, § 1—8 ; Uaya Bbaga, xiii. 5 1 — 8 ; V, 
May., iv. 6, § 8 ; Lachman v. Sanwal, 1 All. 543 ; ante, § 444. See as to 
enlargement of share, where a coparcener dies after decree and pending appeal. 
Bakharant v. Hari Krishna, 6 Bom. 118. 

(n) Daya Bhsga, xiii § 6 ; 3 Dig. 400. 

(o) Vrihaspati, 8 Dig. 899 ; Mann, ix. § 47 ; Dayn Bhaga, xiii. § 5 ; Mad. Deo. 
of 1859, 84; Moro Vimvanath v. Qanesh, 10 Bora, H. 0, 444. 
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Snii for parti* 
tion by or 
against a stran- 
ger. 


How effected. 


§ 453. Where a stranger to the family acquires a title to a 
portion of the family property, by purchase or under an 
execution, he is entitled to be placed in possession jointly 
with the other members. If he is not satisfied with joint 
possession, and desires the exclusive possession of a parti- 
cular portion of the property, his remedy is by suit to compel 
his vendor to come to a partition, and so give him an absolute 
title. But he cannot demand a partition merely as to the 
portion over which he has a claim. The vendor must have 
a complete and final partition, so that all the family accounts 
may be taken against him, and all the other members of the 
family must be made parties to the suit (§ 329) . Where the 
suit for partition is brought by other members of the family, 
in order to get rid of the joint possession of the stranger, it 
has been held by the Madras High Court that the suit may 
be limited to their share in the particular parcel of family 
property which had been sold (p ) . On the other hand the 
Calcutta High Court has ruled that in this case, as in all 
others, the suit must be one for a complete partition, and 
that this is not a mere technical objection, because on parti- 
tion of the whole of the joint family property, the whole 
land so alienated by a single member might fall entirely to 
the share of the alienor (q). 

§ 454. Fourth. — As to what constitutes a partition, it is 
undisputed that it may be effected without any instrument 
in writing (r). Numerous circumstances are set out by the 
native writers as being more or less conclusive of a parti- 
tion having taken place, such as separate food, dwelling, 
or worship ; separate enjoyment of the property ; separate 
income and expenditure; business transactions with each 
other, and the like (s). But all these circumstances are 


(p) Chinna Sannyasi v. Surya, 5 MaU. 196. 

(q) Koer Husmat v. Sunder Vas, 11 Cal. 896. 

(r) Per curiam, Rewun Peread v- Eadha Beehy, 4 M. I. A. 168 ; 8.0,7 Suth. 
(P. 0.) 85. See as to unregistered deeds of partition in Miidras, Act II of 1884. 

(s) Narada, xiii § 86—43; Mitaksbara, ii. 12; Daya Bbaga^ xiv. ; 8 Dig. 
407-^29 ; 2 W. MacN. 170, n. See Hurish Ohunder v. Mokh^a, 17 Suth. 664. 
Murari Vithoji v. Mukurid Shivaji, 15 Bom. 201 ; Ram hall v. Dehi Dai, XO 
All. 490. 
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merely evidence, and not conclusive evidence, of the fact of 
partition. Partitioji is a new status^ which can only arise 
where persons, who have hitherto lived in coparcenary, 
intend that their condition as coparceners shall cease. It 
is not sufficient that they should alter the mode of holding 
their property. They must alter, and intend to alter, their 
title to it. They must cease to become joint owners, and 
become separate owners (^). And as, on the one hand, the 
mere cesser of commensality and joint worship, the existence 
of separate transactions (u)y the division of income (v), or 
the holding of land in separate portions ('ll;), do not establish 
partition, unless such a condition was adopted with a view 
to partition (x ) ; so, on the other hand, if the members of 
the family have once agreed to become separate in title, it 
is not necessary that they should proceed to a physical 
separation of the particular pieces of their property. ^^If 
there be a conversion of the joint tenancy of an undivided 
family into a tenancy in common of the members of that 
undivided family, the undivided family becomes a divided 
family with reference to the property that is the subject of 
that agreement, and that is a separation in interest and in 
right, although not immediately followed by a de facto actual 
division of the subject-matter. This may, at any time, be 
claimed by virtue of the separate right^^ (y). And in pro- 
vinces governed by the Mitakshara, if a brother so divided 


Ab to the effect of eeparate performance of religions rites, see Goldstiicker, 
Administration of Hindu law, 53. 

(t) Mere petitions, or declarations of intention are not sufficient. Mookta 
Keshee v. Oomahuityt 14 Suth. 31 ; S. U. 8 B. L. R. 396, note. 

(u) Rewun Peraad v. Radha Beehy^ 4 M. 1. A . 168 ; S. C . 7 Suth. (P. C.) 35 ; 
Neelkieto Deh v. Beei'chunder^ 12 M. I. A. 540 ; S. C. 3 B. L, R. (P. 0.) 13 ; S. 
0. 12 Suth. (P. 0.) 21 ; Anundeev. Khedoo, 14 M. I. A. 412 ; 8. C. 18 Suth. 69 j 
Chhahila v. Jadavhaiy 3 Bom. H. C. (0. C. J.) 87 ; Narraina v. Veeraraghavay 
Mad. Deo. of 1855, 230; Qarikapati v. Sudani, Mad. Dec. of 1861, 101 ; KrisU 
napva v. Ramasawmy, 8 Mad. H. C. 25. 

(v) Sonatun Bysack v. Juggutsoondree, 8 M. I. A. 66. 

(w) Runjeet v. Kooer, 1 1. A. 9 ; Amhika v. Rukhmani, 1 All. 437. 

(03) Ram Kissen v. Sheonundun, (P. C.) 23 Suth. 412. 

(y) Appo%ier v. Rama Suhbaiyan, 11 M. I. A. 75; S. 0. 8 Suth. (P. C.) 1; 
ouraneni v. Suraneni, 18 M. I. A. 118; 8.C. 12 Suth. (P. 0.) 40; Doorga Per-' 
shad V. Kundun, 1 1. A. 55; 8. C. 13 B. L. R. 236; 8. C. 21 Suth. 214; 
Bahaji v. Kashihai, 4 Bom. 157 ; Ashahaiv.Haji Tyeh, 9 Bom. ill ; I’sj Protap 
V. Champnkalle, 12 Cal. 96; Adi Deov. Diikharan, 5 All. 532; Anant Bala* 
charya v. Damodhar Makund^ 13 Bom. 25. 
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[Chap. XV, 


Rarity of 
reunion. 


Who may 
reunite. 


should die before actual separation of the property, his 
widow would succeed to his share (z). On the same prin- 
ciple a decree for a partition dissolves the joint tenure from 
its date ; and it does so equally, although the suit was not 
in terms a suit for partition, provided the relief given is 
inconsistent with the continuance of the joint interest (a). 
And any arrangement by which one member of the family 
abandons his rights to a share amounts to a partition in 
respect to the property so abandoned, even though he takes 
no specific portion in its place (b ) . 

§ 455. Reunion among coparceners, though provided for 
by the text-books, is of very rare occurrence. Sir. F. Mac- 
Naghten states that the Pandits of the Supreme Court of 
Bengal told him that no instance of the sort had ever fallen 
within their knowledge, nor had he himself ever met with a 
case (c). It is obvious that the same reasons which make 
partitions more frequent will tend to remove all motives for 
reunion. 

The leading text on this subject is that of Vrihaspatu 

He who being once separated dwells again through affec- 
tion with his father, brother, or paternal uncle, is termed 
reunited.^^ This text is interpreted literally by the Mitak- 
shara, and the authorities of Southern India and Bengal, as 
excluding reunion with other relations, such as a nephew, 
cousin, or the like {d}. The writers of the Mithila school, 
take these words, not as importing a limitation, but as offer- 
ing an example, Vacheepati says, The first principle of 


(») Oajapathi v. Qajapathi, 13 M I. A. 497; S. 0 6 B. L R. 202; 14Suth. 
(P.C.)33. 

<a) Joy Narain v. Orish Chunder, 6 1. A 228 j S 0. 4 Cal. 434 ; Chidambaram 
V. Gouri^ 6 1. A. 177 ; S. C. 2 Mad. 83. The Boinbp.y High Court holds that a 
decree for partition does not operate as a severance so long as it remains under 
appeal. Sakharam v. Hari Krishna^ 6 Bom. 118. 

ib) Balkrishna v. Savitrihai, 3 Bom. 64 ; Periasami v. Periasami^ 6 I. A. 
61 ; S. C. 1 Mad. 312 ; but see Aj^a Pillay v. Runga Pillay^C. Mad, 71, where 
a renunciiitiou by one member of all his interests in the family property was 
held not to be a partition, and to be invalid as a contract. 

(c) P. MaeN. 107. 

(d) Mitokshara. ii. 9, § 3; Smriti Chandrika, zii. § 1 ; Baya Bhaffa, xii. fi 8, 
4 j D. K. 8. V. § 4. 
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reunion is the common consent of both the parties ; and it 
may either be with the coheirs or with a stranger after the 
partition of wealth (e) P The Mayukha agrees with him so 
far as to hold that other persons besides those named by 
Vrihaspati may reunite ; for instance, a wife, a paternal 
grandfather, a brother's grandson, a paternal undoes son, 
and the rest also/^ But it restricts the reunion to the 
persons who made the first partition (/). This view is 
followed in Bombay, where it has been held ^Hhat the 
meaning of the passage of Vrihaspati which is the founda- 
tion of the law, is, that the reunion must be made by the 
parties, or some of them, who made the separation. If any 
of their descendants think fit to unite, they may do so ; but 
such a union is not a reunion in the sense of the Hindu 
law, and does not affect the inheritance^^ (gr). No such 
limitation is to be found in any of the other early writers, 
who only mention reunion with reference to the law of 
inheritance. Dr. Mayr looks upon it as an innovation, 
which grew out of a feeling that it was unjust that a man, 
by reunion with distant relations, should disappoint the 
claims of those who would otherwise have succeeded to him, 
in the event of his dying without issue (/i). 

§ 456. As the presumption is in favour of union until a Evideuoe. 
partition is made out, so after a partition the presumption 
would be against a reunion. To establish it, it is necessary 
to show, not only that the parties already divided lived or 
traded together, but that they did so with the intention of 
thereby altering their status^ and of forming a joint estate 
with all its usual incidents (i) . The circumstance that one 
of the dividing parties, being a minor, continued to live on 
in apparent union with his father, would not be conclusive. 


(e) Vivada Chiutamani, 301 ; D. K. S. v. § 5. 

(X) V. May., iv, 0 g 1. 

ig) Viahvanath v. Krishnaji, 3 Bom. H. 0, (A. U« J*) 69 x Lakshmihai v* 
Oanpat Moroba^ 4 Bom. H 0. (O. C. J.) 166. 

{h} Mayr, 180, 

(i) 8 Dig. 512 j Smriti Cbandrika, xii. § 2 ; Pranhiehen v. Mothooramohun, 
10 M. I. A. 408 ; 8. 0. 4 Snth. (P. C.) 11 ; Gopal v. Kenaram, 7 Satb. 85 i 
Bam Euree y. Trihee Bam, 7 B. L. B. 386 ; 8. 0. 15 8uth. iii, * 
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or I should imagine, even prima facie evidence of a 
reunion {1c). 

The effect of a reunion is simply to replace the re-uniting 
coparceners in the same position as they would have been in 
if no partition had taken place. But with regard to rights 
of inheritance, there seems to be some distinction between 
coparceners in a state of original union, and of reunion. 
These will be discussed hereafter (§ 542). 


(fe) Kuta Btdly v. Kuta Chudappa, 2 Mad. H. 0. 235. 



CHAPTER XVL 

INHERITANCE. 

Princi'plea of Succession in Case of Males. 

§ 457. We have now reached that point in the develop- 
ment of Hindu law in which Inheritance, properly so called, 
becomes possible. So long as the joint family continued 
in its original purity, its property passed into the hands of 
successive owners, but no recipient was in any sense the heir 
of the previous possessor (§ 246). The Bengal law made 
considerable inroads upon this system by allowing the share 
of each member to pass to his own direct heirs or assignees, 
and in this manner even to pass out of the family (a) . But 
the rule of survivorship still governed the devolution of the 
share where a coparcener left no near heirs, and determined 
its amount. When, however, property came to belong exclu- 
sively to its possessor, either as being his own self-acquisition, 
or in consequence of his having separated himself from all his 
coparceners, or having become the last of the coparcenary, 
then it passed to his heir properly so-called. It must always 
be remembered, that the law of Inheritance applies exclu- 
sively to property which was held in absolute severalty by 
its last male owner. His heir is the person who is entitled 
to the property, whether he takes it at once, or after the 
interposition of another estate. If the next heir to the pro- 
perty of a male is himself a male, then he becomes the head 
of the family, and holds the property either in severalty or 
in coparcenary (§ 244) as the case may be. At his death the 
devolution of the property is traced from him. But if the 


Inheritance 
assnmea 
separate pro* 
perty. 


(a) Ante § 438 438. 
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Snooeesion never 
in abeyance. 


property of a male descends to a female, she does not, except 
in Bombay, become a fresh stock of descent. At her death 
it passes not to her heirs, but to the heirs of the last male 
holder. And if that heir is also a female, at her death, it 
reverts again to the heir of the same male, until it ultimately 
falls upon a male who can himself become the starting point 
for a fresh line of inheritance (b) . 

§ 458. The right of succession under Hindu law is a right 
which vests immediately on the death of the owner of the 
property (c). It cannot under any circumstances remain 
in abeyance in expectation of the birth of a preferable heir, 
not conceived at the time of the owner^s death. A child 
who is in the mother’s womb at the time of the death is, in 
contemplation of law, actually existing, and will, on his 
birth, devest the estate of any person with a title inferior 
to his own, who has taken in the meantime (d) . So, under 
certain circumstances, will a son who is adopted after the 
death (e) . But in no other case will an estate be devested 
by the subsequent birth of a person who would have been 
a preferable heir if he had been alive at the time of the 
death (/). And the rightful heir is the person who is 
himself the next of kin at that time. No one can claim 
through or under any other person who has not himself 
taken. Nor is he disentitled because his ancestor could not 
have claimed. For instance, under certain circumstances 
a daughter’s son would be heir, and would transmit the 
whole estate to his issue. But if he died before his grand- 
father, his son would never take. So, again, a sister’s son 


(b) Sde this subject discussed, posf, § 665, et sea. 

(c) Retirement into a religious life, when absolute, amounts to civil death ; 
1 Stra. H. L. 185 ; 2 Dig. 525; V. Darp. 10. As to the presumption that death 
has taken place, see Act I of 1872, § 107, 108 [Evidence. J 

(d) Per curium, Taqorev, Toflfore, 9 B. L. R. 897 ; 8. 0 . 18 Snth. 859; Lakhi 
V. Bhairah, 5 8. D. 815 (869) ; Berogah v. Nuhokiasen, Sev. 288. 

(e) Ante, § 171—179. 

if) Aulim V. Bejai, 6 8. D. 224 (278); Kesvb v. Bishnopersaud, 8. D. of 
1860, ii. 840; Bamaaoondury v. Anund, I Sutb. .358: Kalidaa v. Krishan, 2 B. 
L. R (F. B.) 108. These cases must be taken, as overruling others which will 
be found at 2 W. MacN. 84, 98 ; Mt. Solukhna v. Bamdolal, 1 8. D. 824 (484^; 
Pran Nath v. Rajah Qovind, 5 8. D. 46 (60) ; Bumbochunder v. Qunqa, 6 8. L). 
284 (291 )y and note. See however Krishna v. Sami, 9 Mad. 64, posi, § 555, 
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will inherit in certain events, though his mother would 
never inherit. And the son of a leper or a lunatic, or of a 
son who has been disinherited for some lawful cause, will 
inherit, though his father could not (g), 

§ 459. The principle upon which one person succeeds to 
another is generally stated to depend on his capacity for 
benefiting that person by the offering of funeral oblations. 
As the Judicial Committee remarked in one case, There 
is in the Hindu law so close a connection between their 
religion and their succession to property that the preferable 
right to perform the Shradh is commonly viewed as govern- 
ing also the preferable right to succession of property ; 
and as a general rule they would be expected to be found 
in union (h)” I have already (§ 9) suggested that this 
principle, while universally true in Bengal, is by no means 
such an infallible guide elsewhere. The question is not 
only most interesting as a matter of history, but most im- 
portant as determining practical rights. I shall, therefore, 
proceed to examine the principles which determine the order 
of succession both under the Daya Bhaga and the Mitak- 
shara. In this enquiry I shall reverse the usual order, and 
examine first the modern, or Bengal, system (i). When 
we have seen what is the logical result of the doctrine of 
religious efficacy, it will be easier to ascertain how far that 
doctrine can be applicable under a system where no such 
results are admitted. 


(g) See per Holloway^ .T., Chelikani v. Suraneni, 6 Mad. H. C. 287* 288; 
Balkriahna v. Savitribai, 8 Bom. 54 ; and posty % 491, 620, 681, 665. 

ih) Soorendronath v, Mt. Heeramonecy 12 M. I. A. 96; S. C. I B. L. B. 
(P. 0.) 26 ; 8. C. 10 Suth. (P. 0.) 85 ; see too per curiamy Katama Natchiar v. 
Bamh of Shivagungay 9 M. I. A. 610 ; 8. U. 2 Suth. (P. C.) 81 ; Neelkieto Deh 
V. Beerehundery 12 M. I. A. 641 ; 8.0.8 B. L. B. (P. 0.) 18 ; 8. 0. 12 Sutb. 
(P. 0.) 21 ; Tagore v. TagorOy 9 B. L. R. 394 j 8. C. 18 Bath. 859. 

(i) The whole doctrine of roligioiu efficacy has been most elaborately dts- 
enased, especially by the late Mr. Jusrice Dwarkanauth Mitiery in some decisions 
of the Bengal High Oourt, to which 1 shall frequently refer. Amrita v. 
Lakhinarayany 2 B. L. (F. B.) 28$ 8. O- sub nomine Omrii ▼. Luckhee 
Narainy 10 Suth. (P. B.) 76 $ Owru v. Anandy 5 B. L. R. 16; S. 0. 18 Suth, 
(F.B.) 49 ; Qobind v. Moheshy 15 B. L. R. 85 ; 8. C. 28 Suth. 117 ; see also V. 
N. Mandli^ Introduction, XKXvi. and p. 845. A very full account of the whole 
system of Shradhs will be found iu Mr. Bajkumar Sarvadbikari*8 Lectures. 
PP. 78-128. 
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Sakulyii. 

Bamanodaka. 


BKNGAL LAW OP SUCOR8SION TO MALICS. [Chap. XVI, 

§ 460. A Hindu may present three distinct sorts of offer- 
ing to his deceased ancestors ; either the entire funeral cake, 
which is called an undivided oblation, or the fragments of 
that cake which remain on his hands, and are wiped off it, 
which is called a divided oblation, or a mere libation of 
water. The entire cake is offci’ed to the three immediate 
paternal ancestors, i.e., father, grandfather, and great- 
grandfather. The wipings, or Zepa, are offered to the three 
paternal ancestors next above those who receive the cake, 
i.e., the persons who stands to him in the fourth, fifth, and 
sixth degree of remoteness. The libations of water are 
offered to paternal ancestors ranging seven degrees beyond 
those who receive the lepa, or fourteen degrees in all from 
the offerer ; some say as far as the family name can be traced. 
The generic name of sapinda is sometimes applied to the 
offerer and his six immediate ancestors, as he and all of these 
are connected by the same cake, or pinda. But it is more 
usual to limit the term saphida to the offerer and the three 
who received the entire cake (fc) . He is called the saknlya of 
those to whom he offers the fragments, and the samanodaka 
of those to whom he presents mere libations of water (Z). 
Now, upon first reading this statement, one would suppose 
the theory of descent to be this ; that a deceased owner was 
related in a primary and special degree to persons in the 
three grades of descent next below himself; in a secondary, 
and less special degree, to persons in the three grades below 
the former three ; and in a still more remote manner to a 
third class of persons extending to the fourteenth degree of 


(k) Tbu ntiiTower signification seems to be unknown to the Mihtksbara, see 
post, S 469, note. This distinction is expressly stated by Bandhavana. (i 5, 11, 
§ 9, 10,) as follows : ** llie peat*graudfather, the granafather, the father one- 
self, the uterine brothers, the son by a wife of equal rank, the grandson and the 
great-grandson— these they call sapindas, but not the great-grandson's son-^ud 
amongst these a son and a son's son together with their father are sharers of 
an undivided oblation. The sharers of divided oblations they call Saknlyas." 
Haghnnandana after explaining this passage, says, that ** this relationship of 
Bapinda (extending no further than^ the fourth oegree) as well ns that of 
Baknlyns, is pnopounded relatively to inheritance. But relatively to mourning, 
marriage, and tlie like, those too that partake of the remnants of oblations are 
denominated SimiiidHS," xi. 8. 

(l) Manu. iii. f 198 — 125, 216, 216, ; v. § 60; ix. § 186, 187 ; Bandhayana, I, 6, 
S 1 ; Daya Bhaga, xi. 1. § 37— 42j Vimmit., p. IM, § 11 ; Colebrooke, Essays 
(ed. 1858), 90, 101—117. 
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descent. But the actual theory is much more complicated. Theory reia. 
In the first place^ sapindaship is mutual. He who receives ^'®“**‘*p* 
offerings is the sapinda of those who present them to him, 
and he who presents offerings is the sapinda of the person 
who receives them. Therefore, every man stands as the 
centre of seven persons, six of whom are his sapindas, 
though not all the sapindas of each other. He is equally 
the sapinda of the three above, and of the three below him. 

Further, a deceased Hindu does not merely benefit by 
oblations which are offered to himself. He also shares in the 
benefit of oblations which are not offered to him at all, 
provided they are presented to persons to whom he was him- 
self bound to offer them while he was alive. As Mr. Justice 
Mitter said, “ If two Hindus are bound during the respec- 
tive terms of their natural life to offer funeral oblations to a 
common ancestor or ancestors, either of them would be 
entitled after his death to participate in the oblations offered 
by the survivor to that ancestor or ancestors ; and hence it 
is that the person who offers those oblations, the person to 
whom they are offered, and the person who participates in 
them, are recognized as sapindas of each other^^ (m). 

§ 461. The sapindas just described are all agnates, that Agnates, 
is persons connected with each other by an unbroken line 
of male descent. But there arc other sapindas who are 
cognates, or connected by the female line. The only defini- Cognates, 
tion of the cognate, or bandhu (if it may be called one), in Bandhus, 
the Mitakshara, is contained in ii. 5, § 3, last clause : For 
bhinna-gotra sapindas are indicated by the term bandhu, 
or as Mr. Colebrooke translates it, For kinsmen sprung 
from a different family, but connected by funeral obla- 
tions (n), are indicated by the term cognate,” The defini- 


im) Guru V. Anand, 5 B. L. R. 89; S. 0. 13 Sutli. (F. B.) 49, citing Daya 
Bhaga, zi. 1. § 38. See too tUeNirnaya Sindbu, cited Amrita v. LakhinarayaUt 
2 B.TL. R. (F. B.) 34 ; S. C. 10 Suth. (F. B.) 76, and per Hitter, J., in 8. C. 2 
B. L. B. (F. B.) 32 ; 3 Dig. 453. 

(n) It will be seen lier^ter that it is more tbnn doubtful whether Vijna- 
iieivara in using the term sapinda iutendod to refer to funeral oblations at all. 
See post, § 469^72. 

72 in. 



572 


BENGAL LAW OF SUCCESSION TO HALES. [Cbikp. ZTl, 


ParvariA 

Bliradh. 


tion given by Jimuta Vahana is fuller ; — Therefore a 
kinsman, whether sprang from the family of the deceased, 
though of different male descent, as his own daughter's 
son, or his father^s daughter’s son, or sprung from a differ- 
ent family, as his maternal uncle or the like, being allied 

by a common funeral cake, on account of their presenting, 
offerings to three ancestors in the paternal and the mater- 
nal family of the deceased owner, is a sapinda” (o). Now, 
the mode in which cognates come to be connected with the 
agnates by funeral oblations is by means of that ceremony 
which is called the Parvana Shradh, and which is one of 
the principal of the series of offerings to the dead. This 
ceremony consists in the presentation of a certain number 
of oblations, namely, one to each of the first three ancestors 
in the paternal line and maternal lines respectively ; or, in 
other words, to the father, the grandfather, and the great- 
grandfather in the one line, and the maternal grandfather, 
the maternal great-grandfather, and the maternal great- 
great-grandfather in the other” (2>). This would give one 
explanation of the texts which state that sapindaship does 
not extend on the side of the father beyond the seventh 
degree, and on the mother’s side beyond the fifth (g). The 
sapinda who offers a cake as bandhu is the fifth in descent 
from the most distant maternal ancestor to whom he offers 
it. Now, on the principle of participation already stated, 
any bandhu who offers a cake to his maternal ancestors will 
be the sapinda, not only of those ancestors, but of all other 
persons whose duty it was to offer cakes to the same ancestors. 
But the maternal ancestors of A. may be the paternal or 
maternal ancestors of B., and in this manner A. will be the 


(rt) D. Bh. XI. 6, § 19; traiiglati^d by Mr. J. Mitter, 6 Cal. 268. 

(p) Per Mr. Justice Milter, Ouruv. Anand, 6 B. L. R. 40 ; 8. C. 13 Sutb. 
(P. B.) 49 ; Daya fihafl;a, xi. 6. § 18, 19 ; Manu, ix. § 182 ; 3 165, note by 

Colebrooke. It will be observed that the paternal ancestors are counted inclu* 
«ive of tbe^ father ; the maternal exclusive of the mother. See too Dattaka 
Mimamsa, iv. $72, note by Sutherland. 

iq) Vrihat Manu, cited Dattaka Mimamsa, vi. § 9 ; Gautaina| tb. § 11 ; Tajna- 
valkys, i. § 53. It is more prolmble, however, that the oriffioal texts simply 
stat^ an arbitrary rule as to the degree of affinity which excluded intermarriage. 
Bee poet, § 469, 
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handhuy or hhinna-gotra sapinda of B., both being under an 
obligation to offer to the same persons (r) . 


§ 462. Lastly , — Although here I am anticipating the next Relationship to 
chapter, a man is the sapinda of his mother, grandmother, 
and great-grandmother for a double reason ; jirsty because 
they become part of the body of their respective husbands. Females, 
and nexty because the cakes which are offered to a man^s 
male ancestors are also shared in by their respective wives (s). 

And so the wife is the sapinda of her husband ; both as 
being the surviving half of his body, and because in the 
absence of male issue she performs the funeral obsequie s 


Hence the table of descents will stand as follows : — 


Sapindas. 


Sakulyaa. 


Saiiiunodakas. 


Gotraja 

(of the same family.) 


Bhinna-srotra 
(of different family.) 


Tables of 
descent. 


Males, Females. Bandhns 

Agnates. (cognates) 

§ 463. This will all be made clearer by reference to the Gotraja 
accompanying diagrams. The owner, who is called in the 
Daya Bhaga the middlemost of seven, is the sajnnda of his 

great -great-grand f ather. 

t 

great-grandfather. great-great-uncle. 


grandfather. 

I _ 

father. uncle. 

OuTNKE. brother. 


great-unclo. 


son. 


grandson. 


son. daughter. 
gran<i80u. son. 
great-grandson 
great-g reat-gran dson . 


uephew. 

grandnephew. 

great-grandnephew. 


grandson. 


own son, grandson, and great-grandson, because they offer the 


(r) For instance the daughter’s sou of A’s grandson is a hhinna-gotra sapinda 
of the great- great-grundsou of the same A. Manik Chand v. Jagat Sattani^ 17 
Cal. 518. 

(s) ManUi is. § 45 ; Daya Bhnga, li. 6, S 3 * 3 Dig. 519, 598. 625 ; Colebrooke, 
Essays, 116 ; Lalluhhai v. Mankuwrhai, 2 Bora. 420, 440, 443. 

(0 Mitakshara, ii. 1, § 5, 6 ; Vivada Chiutauiani, 290. 
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cake to him, and they are his sapindas, as he receives it from Sapinans and 

them. But his great-great-grandson is only his sakulya. So 

also he is the sapinda of his own father, grandfather, and 

great-grandfather, because he offers the cake to them, and 

they are his sapindas ^ because they receive it from him. But 

he and his great-great-grandfather are only sahulyas to each 

other. Next as regards collaterals. The owner receives no 

cake from his own brother, but he participates in the benefit 

of the cakes which the brother offers to his own three direct 

ancestors, who are also the three ancestors to whom the 

owner is bound to make offerings. So the nephew offers 

cake to his own three ancestors, two of whom are the father 

and grandfather of the owner ; and the grandnephew to his 

three ancestors, one of whom is the father of the owner. 

All of these, therefore, are the sapindas of the owner, 
though they vary in religious efiicacy in the ratio of three, 
two, and one. But the highest ancestor to whom the great- 
grandnephew offers cakes is the brother of the owner. He 
is therefore not a sapinda ; but he is a sakulya, because he 
presents divided offerings to the owner^s three immediate 
ancestors. Similarly the owner^s uncle and great-uncle 
present cakes to two and one respectively of the ancestors 
to whom the owner is bound to present them. They are 
therefore his sapindas. But the great-great-uncle is not a 
sapinda, since he is himself the son of a sakulya, and 
presents cakes to persons all of whom stand in the relation 
of sakulya to the owner, 

§ 464, We now come to the handhus, whose relationship Bandhu*. 
is more complicated. There are two classes of bandhus 
referred to by the Bengal writers, and who alone can be 
brought within the doctrine of religious efficacy (c) ; those 
ex parte patemd and ex parte matemd. The first class will 
be found in the accompanying pedigree. Their sapindaship 
arises from the fact that they offer cakes to their maternal 
ancestors, who are also the paternal ancestors of the owner. 

(c) Daya BhagSi zi. 0, S 8—20. D.K.S. i, 10, § 1—20. As to other bandhus, 
seepesf, §472. 



676 


BRNGAL LAW OF SUOOR8SION TO MALR8. [Chap. XVI, 


Bandbns eiv 
parte paternd. 


Bandhos ex 
parte tnatemd. 


For instance^ the sister’s son, in addition to the oblations 
which he presents to his own father, &c., presents oblations 
to the three ancestors of his own mother, who are also the 
three ancestors of the owner. The aunt’s son presents them 
to two, and the grandaunt’s son to one of his three ancestors. 
These persons, therefore, all come within the definition of 
handhus, as being persons of a different family, connected 
by funeral oblations, though with different degrees of 
religious merit. But the great-grandaunt’s son is not a 
handhu, because the ancestors to whom he presents calces 
are the sakidyas only of the owner. Following out the 
same principle, it will be seen that the grandsons by the 
female line of the uncle and the granduncle, of the brother 
and the nephew, are all handhus. But the son of the 
grandnephew’s daughter is not a handliu. Similarly in the 
decending line, the sons of the owner’s daughter, grand, 
daughter, and great-granddaughter are handhus, as they 
all present cakes to himself. But the offerings made by 
the son of his great-great-granddaughter do not reach as 
far as the owner, and therefore he is not a bandhu. It will 
be observed that the above pedigree always stops with the 
son of the female relation. The reason of this will be seen 
on referring to the smaller pedigree in the same sheet. 
The grandson of the owner’s daughter will present cakes to 
his own paternal ancestors, that is to the owner’s grandson, 
and to X, and Y., and also to his own maternal ancestors, 
that is to B., C., and D. But none of these are persons to 
whom the owner is bound to make oblations, and five of 
them are complete strangers to him. And so, of course, it 
is in every other similar case. 

§ 465. The landhus ex parte matemd will be found in the 
next pedigree. They differ from those just described in 
being connected with the owner through his maternal 
ancestors instead of his paternal ancestors. Those on the 
left side of the pedigree are the agnates of these maternal 
ancestors, while those on the right side are cognates and are, 
therefore, removed from the owner by a double descent in 
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Ennmeration ii 
not exhaustive. 


the female line. The explanations already given will render 
it unnecessary to go through the table in detail. The owner 
is bound to offer cakes to his own maternal grandfather, 
great-grandfather, and great-great-grandfather, and there- 
fore the other persons who make similar offerings to them, 
or to any of them, are his bandhus. All the males in the 
table except the great-grandsons on the left are such 
bandhus, 

§ 466. The letters D. B., D. K. and M., attached to the 

— -- - above pedigrees, point out which of the persons 

there described are specifically enumerated by the Day a 
Bhaga, Daya-krahma-sangraha and Mitaksliara. It will be 
observed that very few are set out by Vijnanesvara ; that 
many unnoticed by him are named by the Daya Bhaga, and 
still more which are omitted by the Daya Bhaga are supplied 
by the Daya-krahma-sangraha; but that in table No. I many 
are wholly passed over who }^et come within the definition 
of bandhu, and are even more nearly related than those who 
are expressly mentioned. The daughter's son is really only 
a bandhu, though he is always placed in a distinct category 
on grounds which will be stated hereafter (§ 518). But the 
sons of the granddaughter and great-granddaughter offer 
oblations direct to the owner himself, which no other bandhu 
does except the daughter's son. Obviously, therefore, they 
should rank before bandhus who only offer to the owner^s 
ancestors. So the son of the grandniece is omitted, though 
he stands in exactly the same relation to the son of the 
niece, who is included, as the grandnephew does to the 
nephew (i ) . At one time it was supposed that no bandhu 
could be recognized who was not expressly named in the 
authorities which governed each province. On this ground 
the sister^s son (fc), and the granduncle^s daughter's son 
were rejected in Madras {1) ; and the sons of the grand- 

(i) Hit title hai been expressly affirmed, Kashee Mohun v, Raj Qohind, 24 
Sntb. 229. 

(k) Bee posU § Sfil' 

{1) £i8$en v. Jatallah, 8 Mad. H. C. 346. 
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daughter and great-granddaughter {m), and the son of the 
uncle^s daughter in Bengal {n ) . But it is now settled, after 
an unusually full discussion of the whole subject, that the 
examples given in the different commentaries are illustrative 
and not exhaustive, (o) and that if any one comes within the 
definition of a bandhttj he is entitled to succeed as such, 
although he is nowhere specifically named (p) . 

§ 467. I have now pointed out the manner in which the 
principle of religions efficacy applies to the different male 
heirs who are recognized by Bengal law. As to the grounds 
upon which one heir is preferred to another, the following 
rules may be laid down. 

1. Each class of heirs taken before, and excludes the Principles o! 
whole of, the succeeding class. The sapindas are allowed 

to come in before the mhulyas, because undivided oblations 
are considered to be of higher spiritual value than divided 
ones; and the sakniyas are in their turn preferred to the 
samanodakas, because divided oblations are considered to 
be more valuable than libations of water^^ (5^) . 

2. - The offering of a cake to any individual constitutes a 
superior claim to the acceptance of a cake from him, or the 
participation in cakes offered by him. On this ground the 
male issue, widow, and daughter’s son rank above the ascend- 
ants, or the brothers who offer exactly the same number of 
cakes as the deceased (r). 


(m) 2 W. MacN. 81 ; contra, 3 Dig. 530. 

in) Qohindo v. Woonieah Suth, Sp. No. 176, overruled by Guru v. Anand 
6B. L. R. 16; S. C. 13 Sntb. (F. B.)40, 

(o) Apai'Hvkii snys that, bandhue are the sons of the father's sister, mother's 
sister, and materual uuclo’s son, and similar kinsmen. Sarvadhikari, 428. 

ip) Qridhari v. Bengal Qovei'nment, 12 M. 1. A. 448 ; S. C. 1 B. L. R. (P. C.) 
44 ; 8. 0. 10 Suth. (P. 0.) 32 ; Amnta v. Lalchinaraijan^ 2 B. L. B. (F. B.) 28 ; 
8, C. 10 Suth. (F. B.) 76 ; Qu.ru v. Anxind, 5 B. L. R. 15; S. C. 18 Suth. (F. 
B.) 40 ; Ratna Subbu v. Pounappa, b Mad. 60. 

iq) Per Mitter, J ,, Guru v. Annndyl B. Ti. R. 88; S. C. 13 Suth. (F. B.)49( 
approved, Gobind v. Mo/issh, 15 B. L. R. 47 ; 8. C. 23 Suth. 117 ; Degumber v. 
Moti Lai, 9 Oal. 563. 

(r) 8 Dig. 4^, 508 ; Daya Bhaga, xi. 1, § 82—40, 48 ; xi. 2, § 1, 2 1 xi» 8, § 8* 
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Cofi^ates not 
postponed to 
Agnates 


3. Those who offer oblations to both paternal and mater- 
nal ancestors are superior to those who offer only to the 
paternal. Hence the preference of the whole to the half- 
blood («). 

4. Those who are competent to offer funeral cakes to 
the paternal ancestors of the deceased proprietor, are invari- 
ably preferred to those who are competent to offer such 
cakes to his maternal ancestors only ; and the reason 
assigned for the distinction is, that the first kind of cakes are 
of superior religious efficacy in comparison to the second.'^ 
And this rule extends so far as to give a preference to 
one who offers a smaller number of the superior oblations 
over one who offers a larger number of the inferior sort {t). 

5. Similarly, those who offer larger numbers of cakes of 
a particular description are invariably preferred to those 
who offer a less number of cakes of the same description ; 
and where the number of such cakes is equal, those that are 
offered to nearer ancestors are always preferred to those 
offered to more distant ones.^^ 

The same remarks are equally applicable to the aalculyas 
and samanodakas” (u). 

The result of these rules in Bengal is, that not only do 
all the handhua come in before any of the sakulyas or 
samanodahasj but that the handhua themselves are sifted 
in and out among the agnates, heirs in the female line fre- 
quently taking before very near sapindas in the direct male 
line, on the principle of superior religious efficacy (i?) , In 


(ff) 8 Dig. 480, 519; Daga Bbaga, xi. 5, § 12. 

(t) Fer Mitter, J., 6 B. L. K. 89; swpra note (g) ; Gobind v. Mohesh. 16 B. 
L. E. 85 ; S. C. 23 tiuth. 117. See ibis case, poet, § 587. 

<tt) Per Mitter, J., 5 13. L. E. 39 j approved, 16 B. L. E. 47 ; ante, note (g) ; 
Khettur v. Poo rno^ 16 Suth. 482. A person who offers one oblation to tbe father 
of tbe deceased owner is preferred to another who offers two oblations to the 
grandfather and great-grandfather. Hence the grandnephew tanks before the 
putemaJ uncle, and the nenhew's daughter’s son before the uncle’s daughter’s 
son. Daya Bhaga, xi. 6, § 5, 6 ; Prannath v. 6’wrrut, 8 Cal. 460. 

(e) Dsya Bhaga, zi. 6 j D. K. S. i. 10; 8 Dig. 628, 629, See poet, § 666, 
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fact, if the test of religious efficacy is once admitted, no 
other arrangement would bo logically possible. 

§ 468. When we go a stage back to the Mitakshara, and 
still more to the actual usage of those districts where Brah- 
manical influence was less felt, the whole doctrine of reli- 
gious efficacy seems to disappear. In the chapters which 
treat of succession, the Daya Bhaga and the Daya-Krahma- 
Sangraha appeal to that doctrine at every step, testing the 
claims of rival heirs by the numbers and nature of their 
respective offerings. The Mitakshara never once alludes to 
such a test. No doubt it refers to the distinction between 
sapindas and samanodakas^ and states that the former suc- 
ceed before the latter, and that the former offer the funeral 
cake, while the latter offer libations of water only. But 
this distinction is stated, not as evidencing different degrees 
of religious merit, but as marking different degrees of pro- 
pinquity. The claims of rival heirs are determined by the 
latter test, not by the former. Persons who confer high reli- 
gious benefits are postponed to persons who confer hardly 
any. Persons who confer none whatever are admitted as 
heirs, for no other reason than that of affinity. 

§ 469. Throughout the Mitakshara Mr. Colebrooke invari- Meaning of 
ably translates the word sapinda by the phrase ^^con- 
nected by funeral oblations,^^ and this gives the appearance 
of a continued reference by the author to religious rites. 

But there is every reason to suppose that, in using the word 
sapinda, Vijnanesvara was thinking of propinquity, and not 
of religious offerings. In another part of his work, which 
has not been translated {w), where he is commenting on the 
text of Yajnavalkya (i. § 5) which forbids a man to marry 
his sapinda, ho defines sapindaship solely as a matter of 
affinity, without any reference to the capacity to offer 


Religions 
principle not 
the rule of the 
Mitakshara. 


(tv) It will be found in W. & B. 120. It is also referred to by Mr. Justice 
Mitter, Amrita v. Lakhinarayant 2 B. L.K. (F. B.) 83; S. 0. 10 Suth. (F. B.) 
76; and by Mr. Justice West Vijiaravgam v. Lakshuinany 8 Bom. BL. 0. (O. 0* 
J.) 262| and by Westivppt C. J.) in Lallubhai v. Mankuvarbai, 2 Bom, 428, 
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gious oblations, and so as to include cases where no such 
Sapinda denotes capacity exists. He says, sapinda relationship arises 
affinity. between two people through their being connected by par- 

ticles of the one body.” Hence he states that a man is 
the sapinda of his paternal and maternal ancestors, and his 
paternal and maternal uncles and aunts. So also the wife 
and the husband, because they together beget one body. In 
like manner brothers' wives are sapinda relations to each 
other, because they produce one body (the son) with those 
who have sprung from one body.” He then observes that 
this principle, if carried to its extreme limits, would make 
the whole world akin, and proceeds to comment on the text 
of Yajnavalkya {x) as follows : — 

On the mother's side, in the mother's line, after the 
fifth, on the father's side, in the father's line, after the 
seventh (ancestor), [y) the sapinda relationship ceases, and 
therefore the word sapinda, which on account of its etymo- 
logical import (connected by having in common particles of 
one body) {z), would apply to all men, is restricted in its 
signification ; and thus the six ascendants, beginning with 
the father, and the six descendants, beginning with the son, 
and one's-self (counted) as the seventh (in each case), are 
sapinda relations. In case of a division of the line also, 
one ought to count up to the seventh (ancestor), including 
him with whom the division begins (e.gr., two collaterals, 
A. and B., are sapindas, if the common ancestor is not 
further removed from either of them than six degrees), and 
thus must the counting of the sapinda relationship be made 
in every case” (a). 


Yajnavalkya, i. § 52, 63, *‘A man should marry a wife who is not hia 
sapinday one who is further removed from him than five degrees on the side of 
the mother, and seven degrees on the side of the father.’* 

iy) The narrow signification of Sapivda as limited to those who are connected 
by offerings of the entire cake, and tlieref ore extending only to three degrees on 
either side of the owner, seems to be unknown to the Mitakshara. 

(*) Sapinda is compounded from aa for eamana, like, equal or the same, and 
pindaf ball or lump. As applied to funeral rites the pitida is the ball or lump 
into which the funeral cake wu mnde up. 1 am informed by very high Sanskrit 
authorities that the application of the word sapinda in the text is peculiar to 
Vijnaneavara, 

{a) It is no doubt in reference to this passage that the Samskara Mayokka, 
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§ 470. It will be remarked that in this passage the author 
does not notice the distinction between those who offer 
undivided oblations, and those who offered divided oblations. 
Nor does he in the corresponding part of his treatise on 
inheritance (6), where he divides the Gotraja, or Gentiles, 
into two classes only — those connected by funeral oblations 
of food, extending to seven degrees, and those connected 
by libations of water, extending to the fourteenth degree, 
or even further. 

From this passage Messrs. West and Biihler draw the 
conclusions that, 1, Vijnanesvara supposes the sapinda 
relationship to be based, not on the presentation of funeral 
oblations, but on descent from a common ancestor, and, in 
the case of females, also on marriage with descendants from 
a common ancestor ; 2, That all blood-relations within six 
degrees, together with the wives of the males amongst 
them, are sapinda relations to each other (c) And with 
reference to his definition of bandhu (Mitakshara, ii. 5, § 3), 
they say, It would seem that Vijnanesvara interpreted 
Yajnavalhya^ 8 term handhu as meaning relations, within the 
sixth degree who belong to a different family or at least 
that all such persons who come under the term sapinda, 
according to the definition given in the Acharakanda, are 
included in the term handhu {d), 

§471. This preference of consanguinity, or family rela- 
tionship, to efficacy of religious offerings, is further shown by 
the rule laid down in the Mitakshara, and the works which 
follow its authority, according to which the handhus, or re- 
lations through a female, never take until the direct male 
line, down to and including the last samanodaka, has been 


in a passage cited in Lalluhhai v. Manlcuvarhai, 2 Bom. 425, says “ Hence 
Vijnanesvara and others abandoned the theory of connexion through the rice- 
l»all offering, and accepted the theory of transmission of constituent atoms.** 

(b) Mitakshara, ii. 5. , 

(c) W. & B. 122. See too Dattaka Mimnmsa, vi. § 10, 82, where the relation 
of sapinda is said to rest on two grounds, consanguinity and the offering of 
funeral oblations. 4 

id) W. & B. 186, 489. 


Includes 

sakulyas. 


Theory of rela- 
tionship accord- 
ing to the Mitak- 
shara. 


Agnates exclude 
cognates. 
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Propinquity, 
not offerings, 
the test of 
heirship. 


exhausted (e). A stronger instance than this could not be 
imagined, since, as has been already shown, many of the 
handhus are not only mpindas, but very close sapindas, 
while the fourteenth from a common ancestor is scarcely a 
relation at all, and certainly possesses religious efficacy of 
the most attenuated character. And so, whether the Mitak- 
shara agrees with the Daya Bhaga, or disagrees with it, the 
reasons offered always show that the governing idea in the 
au thorns mind was that propinquity, not religious merit, 
was the test of heirship. For instance, Jimuta Vahana 
prefers the father to the mother, because he presents two 
oblations in which the deceased son participates, while the 
mother presents none (/). Vijnanesvara tsbke^ exactly the 
opposite view, on the ground that, since her propinquity 
is greatest, it is fit that she should take the estate in the 
first instance, conformably with the text ^to the nearest 
sapinda the inheritance next belongs/ And be goes on 
to say, '^Nor is the claim in virtue of propinquity restricted 
to sapindas, but, on the contrary, it appears from this very 
text that the rule of propinquity is effectual, without any 
exception, in the case of samanodahas, as well as other 
relatives, when they appear to have a claim to the succes- 
sion’^ (g) . So he agrees with Jimuta Vahana in preferring 
the whole blood, among brothers, to the half. But he rests 
his preference on the same text ^Ho the nearest sapinda, 
&c.,” saying, very truly, that " those of the half-blood are 


Narada, xiii. § 61 ; Mitaksliara. 5i. Sand 6; Vivnda Cliintamani, 297—299; 
V. May., iv. 8, § 22 : Jfufchepuff/if v. Jtnjunder, 2 M. I A. 132 ; SHmuti Diheah 
V. Rany Koond, 4 M. I. A 292 ; R. O. 7 Snth. (P. 0 ) 44 ; Bhyah Ram v. Bhyah 
Uqur^ 18 M. I. A. 378 ; S. C. 14 Ruth. (P. O.) 1 ; Thalcoor Jeehvath v. Court of 
Wards, 2 1. A 163 ; S. C. 23 Ruth. 409 : Naraini Kuar v. Ohnndi IWw, 9 All. 
467. See also cases in the N. W, P., cited in the last case, in the Court below, 
6 B. L. R. 449; 8. 0. 14 Suth. 117. Mr. Rajltumar Sarvadhikari, (p. 866,) 
explains the preference given by the Mitaksharato Hgnntes over cognates, as 
ansing from the principle of religions efficacy, the oblations given by agnate 
kinsmen Iteing of superior efficacy to those offered by cognate kinsmen "[j^ia 
of course is so, when the offerings of near agnates are contrasted with those of 
near cognates. It certainly is not so where the offerings of near cognates are 
contrasted with those of distant agnates, unless some doctrine of religious effi- 
cacy is assumed completely different from that elaborated by the Bengal lawyers. 
Nor is this the principle which determines the preference of agnates to cognates 
ill the Punjab, or among the Jains where the theory of religious efficacy is un- 
known (5 476). 

(/) Daya Bhaga, xi. 8, § 8. {g) Mitakshara, ii. 8, § 8, 4. 
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remote through the difference of mothers while the Daya 
Bhaga grounds it on the religious principle, that the brother 
of the whole-blood offers twice as many oblations in which 
the deceased participates, as thebrother of the half-blood (fe). 
So the right of a daughter to succeed, is rested by Jimuta 
Vahana upon the funeral oblations which may be hoped for 
from her son, and the exclusion of widowed, or barren, or 
Bonless daughters, is the natural result (i). The Mitak- 
shara follows Vrihaspati in basing her claim upon simple 
consanguinity. As a son, so does the daughter of a man 
proceed from his several limbs. How then should any other 
person take her father^s wealth ?” And he excludes neither 
the widowed nor the barren daughter, but prefers one to 
another, according as she is unmarried or married, poor or 
rich ; that is, according as she has the best natural claim to 
be provided for (fc). 

§ 472. When we come to the enumeration of handhus, in 
Mitakshara, ii. 6, it appears pretty clear that they do not 
depend upon any such principle of community in religious 
offerings, as is supposed to be laid down in the definition at 
Mitakshara, ii. 5, § 3 (Z) . It is said, Cognates are of three 
kinds ; related to the person himself, to his father, or to his 
mother, as is declared by the following text : — ^ The sons of 
bis own father^s sister, the sons of his own mother^s sister, 
and the sons of his maternal uncle, must be considered as 
his own cognate kindred. The sons of his father^s paternal 
aunt, the sons of his father^s maternal aunt, and the sons of 
his father^s maternal uncle, must be deemed his father's 
cognate kindred. The sons of his mother's paternal aunt, 
the sons of his mother's maternal aunt, and the sons of his 
mother's maternal uncles, must be reckoned his mother's 
cognate kindred (m) . Here, by reason of near affinity, the 


{h) Mitakshara, ii. 4, § 5; Daya Bhaga, xi. 5, § 12. 

(0 Daya Bhaga, xi. 2, 8 i-~3, 17* 

(k) Mitakshara, ii. 2, § 2 — 4; Viramit., p. 176, 8 1- 

(l) See ante, § 461, 470. 

(m) This is the oorreot ti'anslatiou of the text. See 2 W. MaoN. 96 ; Smriti 
Ot^ndrika, xi. 5, § 14; 4mr»fa v. Lakhinarayan, 2 B. L. B. (F. B.) S7 ; S. C. 
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cognate kindred of the deceased himself are his successors 
in the first instance ; on failure of them, his father^s cognate 
kindred, or, if there be none, his mother’s cognate kindred. 
This must be understood to be the order of succession here 
intended.” Now, if we look back to the pedigrees already 
given (§ 464, 465), we shall find that the sons of the father’s 
sister, and the sons of the father’s paternal aunt, come in 
among the bandhus ex parte patema of the Bengal scheme, 

and are indicated by the letter M. So, the sons of his 
mother’s sister, and of his maternal uncle, and of his 

mother’s paternal aunt, come in among the handhua ex 
parte materna and are similarly indicated. The others 
named by the Mitakshara do not occur in those lists, and 
are nowhere referred to by any Bengal authority. The 
accompanying diagrams will show that they could not pos- 

A. 

^ _j_ 

paternal father’s father’s maternal 

X. grandmother. maternal annt. uncle. 

> I J i 

mother father son (M.) son (M.) 

OWNRR. 

sibly be brought within any system which depends on reli- 
gious merit {n ) . Here it will be seen that the sons of the 
father’s maternal aunt, and of the father’s maternal uncle, 
that is the father’s cognate kindred on his mother’s side, 
are only connected with the owner through his paternal 
grandmother. Now, neither of these persons presents 


10 Snth. (F. B.) 76. In Mr. Colebrooke’s translation the first danse obviously 
is incorrectly given. 

(n) Hr. Rafknmar Sarvadhikari says, in reference to this passage Cp. 870) 

We at once admit that the father’s and the mother’s bandhus” oomd not 
possibly be brought within any system which depends upon religious merits 
” accruing from parvana rites alone.” But they could surely be brought within 
a system which lays down that ” any benefit whatsoever is a sufficient title to 
inherit.” He then point s to tables (p. 860) which show that these persona are 
competent to perform the elcodishta or individual rites of the deceased. But so 
are strangers, such as a pupil, a friend or the king ; that is to say, any one who 
takes the inheritance is bound, and therefore entitled to perform the personal 
rit-es connected with the funeral ceremonies of the deoensed. and extending to 
those held on the anniversary of his death iHnj Sarvadhikari, p. 84). The 
handhvs in question take the inheiitaiice because they are near relations, and 
having taken it they perform these specinl rites. But when we come to the 
Bengd system of succession, which is really founded on the theory of religious 
benefits, these bandhus are excluded, Bo in Madras the grandson of a paternal 
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offerings to any one to whom the owner presents them. Their 
offerings are presented to A. and his ancestors. Those of 
the owner are presented to his father^s line, and to his 
mother^s line, that is, the line of X. (o). Consequently, 
their offerings are neither shared in by the owner, nor do 
they operate in discharge of any duty which he is bound 
to perform. Similarly, the sons of the mother^s maternal 
uncle and aunt, that is the mother^s cognate kindred, on 



A. 



. = maternal 

f 

mother's maternal 

1 

mother's maternal 

Cognates 

grandmother. 

1 

uncle. 

aunt. 

tbsough 

mother's 

1 

son (li). 

. = mother. 

Owner. 

son (M.) 

mother. 


her mother^s side, are only connected with the owner through 
his maternal grandmother. The same observation as before 
applies to them. Their offerings are presented to A. and 
his line. Those of the owner are presented to the lines of 
Y. and X., that is, to his own male ancestors, and those of 
his mother. Here again there is no conceivable communi- 
ty of religious benefit. On the other hand, when we apply 
the reason of near affinity, on which Vijnaneavara him- 
self bases the heirship, the whole thing is as simple as pos- 
sible. The first of the three classes contains the owner's 
first cousins ; the second contains his father's first cousins, 
and the third contains his mother's first cousins. All of 
these are postponed to the samanodakaa, because they are 
connected through a female, and are therefore members of a 
different family from that of the owner. But when they are 
admitted, they are brought in upon natural principles (p.) 
No other explanation can be required, except by those 
who persist in distorting the plain meaning of the Mitak- 


great-aant of the deceased inherits to him as a handhu; Sethurama t. 
Ponnammalf 12 Mad. 155, thoagli he would be excluded in Bengal, ante, S 464. 

(o) This is not only clear on principle (§ 461). but I have ascertained by 
inquiry from very leanied natives both iu Bengal and Madras, that a man is 
un^r no obligation to present any offerings to his gL*aDdmot.her*s ancestors. 
I^e too Jagannatha^ 8 Dig. 602. 

(p) The Viramitrodaya (p. 200, § 5) distinctly states that tl^e cognates 
in m the aboye order ** b7 reason of greater propinquity.** 
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sliara^ in order to find in it something which never was 
there. The Bombay authorities even go farther than the 
letter of the Mitakshara^ as they include under the term 
handhu females such as the daughters of a brother or of a 
sister, who can make no offerings at all (y). 

Bw^ptkoiplei § 473. Let us now go a stage further back, and try to 

find out what was the original law as to religious obligations, 
and how far it was connected with the right of succession. 
I have already suggested that the practice of offerings to 
the dead was connected with that Ancestor worship, which 
was common to all the leading Aryan races (§ 60). Those 
offerings would necessarily be made by the direct male 
descendants of the deceased in the order of their nearness. 
The character of those offerings, and the strictness of the 
obligation to make them, would naturally vary according 
to the remoteness of the offerer from the ancestor. The 
rule, as we have seen (§ 460), was in accordance with what 
might have been expected. The devolution of the property 
would naturally be in eimctly the same line, partly because 
the whole organization of the family would be broken up 
if its property were allowed to pass through females to 
persons of a different family or tribe (r) ; and partly because 
the direct males had a double claim, as being not only the 
descendants, but the worshippers of the deceased. Collateral 
relations through females who belonged to a different family, 
with a different line of ancestors, would be under no obliga- 
tion to make offerings, and would have no right to inherit. 
Now this seems to be exactly what is laid down in the early 


(q) W. A B. 125) 187* Sc® postf § 541. 1 have retained from the tint edition 
(iS7S) the whole of the reasoning in the preceding paragraphs, which were 
written at a time when I was not aware that the doctnne which they advocate 
had been the subject of express decision. The principle that succession under 
the Mitakshara law depends upon propinquity and not upon religious efSoaoy 
has now, however, been settle by distinct rulings. The rule was Srst laid 
down in Bombay by the case of Lallubhai v. Manku9<Mrhai, 8 Bom. 888, affd,hj 
the P. C. Lulloohhai v. Caisibai^ 7 I. A. 218 ; S. O. 5 Bom. 110. The — mif 
rule has been applied by tbe Higb Court of Bengal to cases in that Presidency 
ffovemed by the Mitakshara { Utnaid y, Vdoi^ 6 Cal. 110 j Ananda Bib^e r* 
Itownit Lai, 9 Oal. 815, p. 818. See, however, per Mahmood, J., 11 AU. p. 818. 
{r) See Uaiiie, Ancient Law, 149 1 Punjab Ouetoms, \1, 16, 85, 87, 48, 81, 
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treatises. The obligation to offer cakes^ divided oblations 
and libations of water, is set oat, and it is also said that the 
inheritance goes in order to the sapindaa, aakulya^, and 
samanodakaa. Immediately after these it passes to strangers, 
such as the spiritual preceptor, the pupil, learned Brahmans, 
or the king (^). The only person of a different family who 
is ever stated to be under an obligation to perform funeral 
rites, or to have a right to inherit, is the daughter's son {t ) . 

But he is always treated as being in an exceptional position, 

the reasons for which will be discussed hereafter {§ 518) j 

he does not take as a bandhu, which in strictness he the cause/ of 

is, but very high up in the line of agnates. It would 

appear then that a man did not inherit because he performed 

funeral rites, or made religious offerings. He inherited 

because he was the nearest of kin to the deceased, and he 

made religious offerings for exactly the same reason. In 

the majority of cases the heir to the estate would also be a 

person who was bound to offer the funeral cake. But the 

mere fact of succession to the estate would carry with it the 

obligation to perform all rites which were needed for the 

repose of the deceased, just as it entailed the duty of 

discharging his debts {u) . Accordingly, when a pupil is heir, 

he performs the funeral rites, and it is stated generally. 

He who takes the estate shall perform the obsequies” (r). 
Accordingly, Mr. Colebrooke says, It is not a maxim of 
the law that he who performs the obsequies is heir, but that 
he who succeeds to the property must perform them” {w ) , 

And in a remark appended by him to the case of Duttnaraen 
v. Ajeet (ic), he says, in reference to the texts just quoted, 

(s) Manu, ix. § 185 — 189 ; Apastamba, ii. 14) § 8—5 : Baudhayana, i. 5» 

4 1—8} Gautama, xxviii. § 18; VasUbtha, xvii. § 29 — 81 ; Viabuu, xvii. ^4^16} 

Narada, xiii. $ 51. The woi^ baud/iuiKis m the last two authorities u traus* 
lated by Mr. Colebrooke remoter kiustuen, aad appears to refer to persons of 
the same family. 

it) Mona. ix. § 127— 188, 189, 140. 

iu) The due performance of saorifioes was one of the three debts. Mann, w* 
f 86, 86. Baj. Sarvadhikari, 871. 

(vj Vrihaspati Smriti, 8 Dig, 545 ; Vishnu, *b, 546 ; Satatapa, ib. 625 1 Odd* 
stOoker, 18 ) per curtam, Bhyah Ham v. Bhayh Ugur, 18 M. 1. A. 880 t S. O. 

14 Suth. (B. 0.1} Smriti Chaudrika, xi. 5, § 10 ; note (2) ; but see per Mittart 
J., Guru V. Anand, 5 B. L. K. 88 ; 8. O. 18 Bath. (F. B.) 48. 

(w) 8 Stnu a. L. 248. (») 1 S. 20 (86.) 
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These passages do not imply that the mere act of celebrat- 
ing the funeral rites gives a title to the succession^ but that 
the successor is bound to the due performance of the last 
rites for the person whose wealth has devolved on him.” 
This is also the view taken by Dr. Mayr (y) . He says, The 
descent of the inheritance was not regulated by the offerings 
to the dead, as Gam supposes. Those offerings, and the 
whole system of ancestor-worship, date from a period at 
which the idea of a partition had not arisen. In later times, 
however, when partition was resorted to, it became necessary 
to define who should offer the funeral cake, and to whom it 
should be offered. Naturally this duty fell upon those who 
took the inheritance {z). In earlier times it would have 
been impossible to mark out any particular individual, 
because each succeeding generation stood in the relation 
of descendant to the whole generation which preceded it, 
and not any particular person to any other particular per- 
son. But when we find in a text of Manu that the great- 
grandson must offer the cake, we may infer that this duty 
resulted from the fact that he inherited.” 

^ 474. The fact that the line of direct descent stopped 
heir. short at the great-grandson, and then ascended, is generally 

looked upon as a crucial proof that the Hindu law of 
inheritance was founded on the principle of religious efficacy. 
The reason offered for this by the Bengal lawyers is, that 
those who are more remote in descent present offerings of 
less religious efficacy. But it seems to me that the matter 
is capable of a very different explanation. When property 
no longer passed exclusively by survivorship, the rule of 
inheritance would naturaUy be framed upon the analogy 
of the original system. The right of succession would be 
limited to the same persons who formerly took by survivor- 
ship, but they would take by distinct steps, instead of 


(y) lod Srbrecht, 85 

(«) See Goldstucker, 86 et seq,, where he points out that all oereuioiliaa 
involviog expense most be performed by the he^ of the family, who h in poe* 
ffiaion of the property. 
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simaltaneously as one body. Now, the persons upon whom 
the property fell by survivorship were the persons who lived 
together in the same house, or, at all events, who were so 
closely connected as to be under the control of one head. 
It was almost impossible that a single family could ever 
contain more than four generations in direct descent. If 
such were in existence, they would probably have quitted 
the family house. In any case the more remote would be 
looked upon as less nearly akin to the patriarch than his 
own brothers, nephews, or grandnephews. These last 
would be more closely united to him in affection, and more 
likely to interest themselves in the performance of his 
obsequies, where such performance was considered a matter 
of moment. It was natural, therefore, that the inheritance 
should be kept within the family, first passing to its lower 
extremity, and then rising again. This is really all that 
Manu says, For three is the funeral cake ordained. The 
fourth is the giver. But the fifth has no concern. To the 
'nearest after him in the third degree the inheritance be- 
longs^' (a) . In the Punjab, where, as I have often remarked, 
the doctrine of religious efficacy is unknown, the line of 
direct descent stops short in the same way, and those beyond 
the third generation from the common ancestor are consi- 
dered to have no interest in the property which entitles them 
to object to its alienation (6). That is, they are practically 
considered to be outside the family. Mr. McLennan has 
drawn attention to the early Irish law, which appears in a 
somewhat similar manner to have limited the right of par- 
ticipation in the ancestral property to the fouth gener- 
ation 

§ 475. I have no information which would enable me to 
state whether the practice of making offerings to maternal 


(a) Miiiiu, ix. ( 187. Mr* Knjknmar SarvHdbikati (pp. 284, 286) pomfct to this 
text at marldtig two oniiflioting theoriet of saocestion, propinquity and reltgioua 
benefits. To me it teems to contain no reference to any principle bat propin- 
aaity. Those who offered the funeral cukes were the three nearest to the 
aeo4Msed. 

(k) Punjab Gust., S2> 


Pnnjab. 


Snooession of 
cognates. 


(e) McLennan, 471 » 496. 
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Origin of 
Bengal theory. 


ancestors always existed^ or whether it was an innoration^ 
springing from the Brahmanical desire to multiply religious 
ceremonies^ and from the principle that wealth was pro* 
duced for the sake of solemn sacrifices'^ (d). If it existed 
as a ceremonial usage, the absence of all reference to it in 
the law writers shows that it had no legal significance. 
One thing is quite clear, that it carried with it no right to 
inheritance, since the persons who presented such offerings 
could never inherit under the old system of law, until the 
extinction of the last male in the direct line of descent 
(§ 471). The Bengal notion of weighing the merits of an 
offering made by a cognate against an offering made by an 
agnate, and giving the inheritance accordingly, is an abso- 
lute innovation. The theory arose from treating the offering 
of oblations, and the succession to the estate as cause and 
effect, instead of antecedent and consequent. The offering 
of sacrifices to the deceased was really a duty. It grew to be 
considered the evidence of a right. When this idea became 
fixed, it was readily applied to all persons who presented 
such offerings, whatever might be the reason for their 
presentation. Those principles, which were applied in test- 
ing the title of persons who really were heirs, were applied 
to create a title in persons who were out of the line of heirs. 
An agnate who presented three cakes to the owner was 
necessarily nearer than an agnate who only presented one, 
and was therefore a preferable heir. It came to be assumed 
that this principle was not limited to agnates, but afforded 
a means of comparison between agnates and cognates. The 
application of this principle is the simple distinction between 
the Mitakshara and the Daya Bhaga. The Mitakshara 
recognized the difference between the offerings which A. and 
B. were bound to make to X., but it used the difference in 
order to ascertain which of the two was nearer to X. in a 
direct line. The Daya Bhaga considered the directness of 


id) Mitaksbara, it. 1, f 14. See ant$, ( £19. 
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the line as immaterial, if the difference between the offer- 
ings was established. 

In the Punjab, and among the Sikhs and Jains, the 
rules of descent appear to be in the main those of the 
Mitakshara, but the doctrine of religious efficacy is wholly 
unknown (e). 


(e) Punjab Gust., 11 ; ante^ § 41 ; Punjab Customary Law, II. 100, 137, 
142, 175. 



CHAPTER XVII. 


Bftrly podtion of 
women. 


INHERITANCE. 

Principles of Succession in case of Females. 

§ 476. The right of women to possess and inherit the 
family property would necessarily depend upon the organiza- 
tion of the family to which they belonged. Among poly- 
androus tribes of the promiscuous or Nair type, the head 
and visible centre of the family was not the father, who was 
unknown, nor the wife, who had not begun to exist, but the 
mother (§ 208) . The home was the home of the woman and 
her children. There she was visited by the man who might 
or might not be the father of her children. His home was 
in the circle to which his mother belonged. He inherited 
in one family and his children in another. In Canara, where 
this system is maintained in its most archaic form, the actual 
management of the property formerly was, and even now 
generally is, vested in females. In Malabar the manager is 
always the eldest male of the family, though succession is 
traced through females (a) . Exactly the reverse would take 
place in the ordinary undivided family of the Aryan type. 
The whole property would vest in the males, and be managed 
by the head of the family for the time being. The woman 
would be mere dependents upon their husbands and fathers. 
So long as there were any males in the family, no woman 
could possibly set up a claim to inherit. It is to this period 
that the texts must be referred which represent women as 
absolutely without independent rights. Three persons, a 

(a) Srra. Man. § 400 — 404 ; Munda Chetty v. Timmaju, 1 Mad. H. 0. 880 ; 
Timmappa v. Mahalinga^ 4 Mad. H. 0. 28 ; Devu v. D&yi^ 8 Mad. 868 ; 
Mahalinga v. Mariarnmah, 12 Mnd. 462. See Toulon , 25, where he gives an 
exactly similar description of the ancient Carians. 
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wife, a son, and a slave, are declared by law to have no wealth 
exclusively their own ; the wealth which they may earn 
is regularly acquired for the man to whom they belong^^ (6). 

The father protects a woman in her childhood, the 
husband during her youth, the son in old age ; a woman 
has no right to independence’^ (c) . Baudhayana and 
Vasishtha mention no females in their list of heirs, and the 
former expressly states, on the authority of a text of the 
Vedas, that women have no right to inherit (d). The text 
on which Baudhayana relies may, it would appear, be so 
interpreted as to give no support to his assertion (e) ; but, 
of course, this does not detract from the weight to be given 
to his statement as evidence of the then prevailing usage. 
His authority is still so far respected, that the schools of 
Bengal and Benares consider that women can only inherit 
under some express text (/) . In this respect, as it will be 
seen hereafter, the western lawyers differ (§ 488, 490.) 

§ 477. The same causes which led to the break up of the 
family union would introduce women to the possession of 
the family property. When partition took place, the fund 
out of which the women had been maintained would be split 
into fragments. The natural course would be, either to give 
an extra share to any member of the family who would make 
himself responsible for their support, or to allot to them 
shares out of which they could maintain themselves. This 
appears to have been what actually took place (g ) . Similarly, 
upon the death without issue of a male owner who was the 
last survivor of the coparcenary, or who had been separated 

(b) Maou, viii. § 416. 

(c) Baudhayana, ii. 2, § 27 ; Manu, iz. § 3. See Sancha & Lichita, Dig. 484; 
and text quoted Madhaviya, § 44 ; Varada, p. 39. 

(d) Baudhayana, i. 6. 11, § 1 — 14, ii. 2, 3, § 44—46 ; Vasishtha, xvii. 

(a) W. & B. 126 ; Madhaviya, § 44. 

(/) W. & B. 126 ; Daya Bbaga, xi. 6, § 11 ; Smriti Chandrika, xi. 5, § 2, 3, 6* 
Viramitrodaya, pp. 174 — 197 ; Mitter^ J., Guru v. Anandj 6 B. L. B , 37 ; 8. 
C. 13 Suth. (F. B.) 49; per Weatropp^ C. J., Lalluhhai v. Mankuvarhai^ 2 
Bom. 418, 428, 488 ; S. C. on appeal, Lulloohhoy v. Caasihai ; p&i' curiam^ 7 I. A. 
211 ; S. G. 5 Bom. 110 ; Oauriy. Hukko^ 3 All. 45 ; Jagat Narain v. Sheodaa^ 5 
All. 311 ; per curiam, 9 Cal. 322. V. N. Mandlik, 857} 864. The Madras Court 
appears in recent decisions rather to doubt tlie universal application of tHl 
rnlo See 5 Mad. p. 249 ; 8 Mad. pp. 117) 127, 129. 

(g) Bee ante^ ( 486, 447. 
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from the other members, or whose property had been self- 
acquired, it would be more natural that his property should 
remain in the possession of the women of his family for their 
support, than that they should be handed over with the pro- 
perty to distant members of the family, who might be utter 
strangers. In this way their right as heirs, properly so 
called, and not merely as sharers, would arise. But that 
right would not extend beyond the reason for it, viz., their 
claim to a personal maintenance. The old preference for 
the male line over the female (§§ 471, 473) would limit the 
right, so as to prevent the property passing absolutely out 
of the family into the hands of male strangers. The woman 
would not be allowed to become a new stock of descent, so 
as to transmit the inheritance to her heirs. This is no doubt 
the foundation of that rule which is assumed in all the works 
on inheritance, that where a woman inherits to a male, his 
heirs and not hers take at her death (§ 565). 

§ 478. The women who were the actual members of a 
man^s family, and as such entitled to support, would always 
stand to him in the position of daughter, mother, wife, or 
sister, taking in under these terms more distant relations of 
the same class, such as grandmother and the like. The 
daughter and the mother appear to have been the first to 
obtain a recognized right to inherit. 

Manu allows a daughter to inherit after her father. But 
it seems very doubtful whether he did not limit this right 
to the case of the daughter, specially appointed to raise up 
a son for him. I have already suggested that a daughter 
so appointed remained in her father^s family, so that her 
son was his son, and not the son of his actual father {h). 
Naturally such a daughter would be specially favoured, as 
the descent of property to her would not take it out of the 
family. Now, the text of Manu which states her right of 
inheritance follows after three texts which relate to the 


{h) Bee antSf § 78 ; posit § 618f 
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appointed daughter solely. It then proceeds, Tfie son of 
a man is even as himself, and as the son such is the daughter 
(thus appointed). How then (if he have no son) can any 
inherit his property but a daughter who is closely united 
with his own soul (i). 'J'he words in brackets are the 
gloss of Kalluha Bhatta, who evidently understood the text 
as I do. The same view was taken of it by Daraiswara, 
Bavaswamy , and Davarata, as stated by the Smriti Chan- 
drika (&) . It is remarkable that in the texts where Manu 
states the order of succession to a man who has left no issue, 
he makes no reference to a daughter as an heir (Z) . The 
texts would harmonize, if we suppose that in the former 
passage he was speaking only of a daughter who, by virtue 
of her special appointment, became his son, as she is stated 
to be by Vasishiha (m). This also accords with the position 
given to her by Narada, who places her after the son, upon 
the ground that she continues the lineage. A son and a 
daughter equally continue the race of their father^^(w) . This 
could be strictly true only of an appointed daughter; for the 
son of any other daughter would be of a different family 
and a different name, like any other handhu. But when the 
practice of making an appointed daughter became obsolete 
(§75), the daughter not appointed would naturally fall into 
the same position, or rather would retain the position which 
usage had made familiar. Her right would then rest on the 
simple ground of consanguinity. This is the ground on 
which it is based by Vrihaspati and the Mitakshara ; As 
a son, so does the daughter of a man proceed from his several 
limbs. How then should any other person take her father^s 
wealth (o) . 


Appointed 

daughter. 


479. No distinction is to be found in the earlier sages Grounds of 
as to the capacity of one daughter to inherit in preference SetwMn*^ 
to another. Devala says, To unmarried daughters a daughters, 
nuptial portion must be given out of the estate of the father; 


(♦) Manu, ix. § 127 — 180. 

\k) Smriti Ohandrika, xi. 2, § 16. 
{ 1 ) Manu, ix. § 186, 217. 


(m) Anfc, § 73. 

(n) Narada, ziii. § 50. 

( 0 ) Mitakshara, w. 2, g 2» 
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Bengal law. 


and his bwn daughter, lawfully begotten, shall take, like a 
son, the estate of him who leaves no male issue^^ (p). This 
suggests the idea that the daughter's right of inheritance 
arose from the obligation to endow her. Hence Katyayana 
says, Let the widow succeed to her husband’s wealth, and 
in default of her the daughter inherits, if unmarried or 
unprovided” (q), Farasara enlarges the rule as follows (r). 

The unmarried daughter shall take the inheritance of the 
deceased, who left no male issue, and on failure of her the 
married daughter.” So far, at all events, there is no idea 
of religious merit. The object of the dowry is to facilitate 
marriage, and to benefit the daughter (s ) . Naturally, the 
daughter who is already set up in the world has a claim 
inferior to that of one who has her fortune to seek. And 
similarly, in a competition between married daughters, the 
preference was given to the poor daughter over the rich 
one (t). None of the writers of the Benares school, except 
the Smriti Chandrika, absolutely exclude any daughter, or 
suggest any reason for her inheriting except the simple one 
of consanguinity (u ) . The Bengal writers for the first time 
introduce the idea of religious eflSicacy. A daughter of 
course could offer no religious oblations herself, but her right 
was put upon the ground that she produced sons who could 
present oblations (v). A reference to Manu will show, as 
might have been expected, that the daughter’s son, whose 
power of offering funeral cakes was considered to be equal to 
that of a son’s son, was the son of the appointed daughter {w ) . 
Jimuta Vahana, however, laid down that no daughter 
could inherit unless she had, or was capable of having, male 

(p) 8 Diff. 491. See too Yajoavalkya, ii. § 185 ; Mitakshara, ii. 1, § 2. 

(q) Cited Smriti Chandrika, zi. 2, § 20 ; Mitakshara, ii. 2, § 2. 

(r) 8 Dig. 490. ^ 

(s) See Vasiehtha, cited Daya Bhaga, xi. 2, § 6. Also Teulon, 12, note 2, where 
he points out, that as the degradation of woman consisted in her being a mere 
object of purchase, so the first step towards her elevation was taken, vidien the, 
dowry xnade it no longer necessary that she should be sold. 

(t) Mitakshara, ii. 2, $4; Smriti Chaudrika, xi. 2, § 21 j V. May., iv. 8 
S 11, 12; Viramit, p. 181. 

(u) Vivada Chintamani, 291, 292; V. May., iv. 8, § 10; Madhaviya, $ 36 j 
Varadrajah. 84; Viramit., pp. 176— 182. 

(v) See per Mitter, J., Qunga v. Shumbhoonath, 22 Suth. 898 ; per Jagcin* 
naihOf 8 Dig. 194. 

(w) Mann, is, f 18l->140, See | 518. 
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issue, and the natural result was the exclusion of daughters 
who were widows, or barren, or who appeared to have an 
incapacity for bringing any but daughters into the world (»). 
This principle is also adopted by the author of the Smriti 
Chandrika, who necessarily excludes barren daughters (y). 
It will be seen that his authority in this respect has not 
been accepted in Southern India (§ 514). The mode in 
which these various principles operate will be examined in 
the next chapter, upon The Order op Succession (§ 514). 

§ 480. The mother is of course not mentioned as an heir 
by Baudhayana, who excludes all women ( 2 ), nor by Apas- 
tamba, Gautama, or Vasishtha ; Narada states her right to 
a share on partition by the sons after the death of their 
father, but does not refer to her as an heir (a) . Her claim, 
however, and that of the grandmother, are expressly stated 
by Manu {h) : Of a son dying childless (and leaving no 
widow) the (father and) mother shall take the estate : and 
the mother also being dead, the paternal (grandfather and) 
grandmother shall take the heritage (on failure of brothers 
and nephews),” The gloss of Kulluka as contained in 
brackets marks the changes in the law since the time of 
Manu. Vishnu also inserts the mother in the list of heirs 
next after the father (r), and Yajnavalkya places both 
parents after the daughters {d). Her claim is also men- 
tioned by Vrihaspati and Katyayana, of whom the former 
places her after wife and male issue, while the latter brings 
her in after male issue, father or brother (e). 

As to the ground of her claim, the mother as well as the 
grandmother and great-grandmother, are certainly sapindas, 
as sharing with their husbands the cakes which are offered 
to them by the male issue (/). But her claim, and indeed 


Daya Bbaija. xi. 2, § 1—8 ; D K. 8. i. 8, § 5. 

(y) Smriti Chandrika, xi. 2, § 10, 21. See post, 5 514- 

S Narada, xiii. § 12. 

(®) Manu, IX. § 217 ; cf. § 185, where Manu makes the father and then the 
orotners take. 


(c) Vi.him. ivii. S 7- Jd) Yainawlkya, ii 5 IS6. (.) 3 Dig. 503, 65 
v/1 Ante, I 471 . Subodhini extends the right of female aaoeudantato tl 
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that of the father too^ is always placed on the ground of 
consanguinity, and of the merit she possesses in reference 
to her son, from having conceived and nurtured him in her 
womb. And by many commentators she is preferred to the 
father, upon considerations derived from a comparison of 
the respective degrees in which mother and father share in 
the composition of the son (g), while the Mitakshara prefers 
her on the ground of greater propinquity {h). When we 
come to Jimuta Vahana, however, we find the religious doc- 
trine introduced for the first time. He prefers the father 
to the mother, because the father offers oblations in which 
the son participates ; and he prefers the mother, who offers 
none, to the brothers, who offer three, because she confers 
benefits on him by the birth of other sons who may offer 
funeral oblations in which he will participate’^ (i). An 
argument which obviously would never apply as regards 
the mother of an only son, or of a son whose brothers had 
died before him without leaving issue. 

§ 481. The growth of a widow’s right of succession is 
much more complicated than that of mother or daughter. 
Originally of course she shared in the general incapacity for 
inheritance which affected all women. But her right was 
recognized later than that of other females who now take 
after her. Neither Manu, Apastamha, Vasishtha nor Narada 
recognize her right as heir ; though they do acknowledge 
that of the daughter and mother (fe). Vishnu, however, 
assigns to her a place after male issue (i). Vriddha Manu, 
VrihcLspati, Sancha and Lichita and Dev ala all make her 


mother and grandmother of the patornal great-grandfather, and says that the 
same analogy holdf good among the Samanodakaa. Mitakshara, ii. 5, S 5. 
Oolebrooke’s note : Lullubhai v. Mankuvarhaiy 2 Bom. 433. 

(0) 3 Dig. 504; Mitakshara, ii. 8 ; Smriti Cbaitdrika, xl. 3, S 8 ; Daya Bhiign, 
xi. 4, S 2 ; Viva^ Chintamani, 293. 

(k) Mitakshara, ii. 3, § 8 ; ante, $ 471. 

(1) Daya Khaga, xi. 4, $ 2 ; D. K. S. i. 6, § 2. 

(k) See Mann, ix. § 185, 212, 217, where l^lluka inierte a gloss in fatonr of 
the widow, whose rights are not recognised in the original Bee the explana- 
tion of liitaka^ra, xi. 1, ( 85. 

(l) Viehnn, xfii § 4. 
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heir (m). So, of course, does YajnavalTcya {n)^ who is fol- 
lowed by his commentator Vijnanesvara. 

The following account of the manner in which the rights 
of a widow arose, is taken almost exclusively from Dr. 

Mayras dissertation upon the subject (o). 

§ 482. From the very earliest times the widow was entitled 
to be maintained by her husband^s heirs. When a brother 
died without issue, or entered a religious order the other 
brothers were to divide his wealth, except the wife’s separ- 
ate property, and to allow a maintenance to his women for 
life. But even this maintenance depended upon their living 
a life of chastity. If they behaved otherwise, it might be 
resumed (p). So Narada says (^), ^^when the husband is 
deceased, his kin are the guardians of his childless widow ; widow*s rights, 
in disposing of her, and in the care of her, as well as in her 
maintenance, they have full power.” Even as against the 
king, when he took by escheat, the widow did not inherit, 
but he was bound to give a maintenance to the women of 
such persons (r). These passages of Narada are of special 
importance, because, as his work was professedly based 
upon Manu, they show that nothing in Manu was then un- 
derstood as countenancing the right of a widow to inherit. 

§ 483. The next step would naturally be that the amount 
necessary for the maintenance should be set apart for it, and 
left at her own disposal. In the case of an escheat the text 
of Katyayana cited above seems to indicate that this was 
done. And the same course was adopted in case of a parti- 


fm) S Dig. 458» 478, 474, 478; Kutyayana, MiUkshara, ii. 1, § 6. 
in) THjuavalkya, ii. 135. 

(o) Mayr, 179, et 8eq» Se© too p6r curtatn, Bhnu Nannji v- Sundrahai, 11 

Bom. H. 0. 278. . , ^ ^ • i. 

(p) Narada, xiii. § 26, 26. Vijnanesvara explains these texts as applying to 

the ease of a reunited parcener, Mitakshara, ii. I, § 20 ; but, as Mayr observes, 
bis ease had been provided for by the preceding text, § 24. 

(q) Narada, xiii. § 28. See too Sancha, 8 Dig. 482. „ , - t*.. 

(r) Narada, xiii. § 62 ; Katyayana, cited Mitaksham, u. I, § 27 

vara remarks upon these passages that the words used tor women, stn O'*!® 
‘‘yoshit,** apply to concubines, which, as Mayr remarks (184), is opposed to 
innumerable passages. 

76 
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tion {$) . Where the property was very small in amount, the 
whole would often be handed over to the widow. And so 
ertkara and others were of opinion that a widoVs right of 
succession was limited to the case of a small property {t). 
No such explanation can be given to the texts of Yajna* 
valkya and others, which expressly state a woman^s right of 
succession, since they all put her succession on exactly the 
same footing as that of sons (u ) . But the view of Srikara 
and those who thought with him, is valuable, from a his- 
torical point of view, as showing what the usage was, before 
the widoVs right w^'as firmly established. When it had 
once become customary to hand over the whole of a small 
property to a widow, the decision whether a property was 
sufficiently small would become difficult and invidious. The 
more wealthy the husband had been, the larger would be 
the scale of maintenance suitable to his widow, especially 
when it came to be expected that she should perform her 
husband^s Shradhs and discharge the charities to which he 
had been accustomed (r). Where the relations were them- 
selves adequately provided for, there would often be a 
strong feeling in favour of leaving the whole property to 
the widow for her life, and this feeling would naturally 
exist among all relations of the husband other than the 
next in succession. They might benefit by the property in 
the hands of a widow, while they would not do so to the 
same extent if it fell into the hands of the next male heir. 

§ 484. The practice of the niyoga would also help in the 
same direction. A passage of Gautama (w) is by some 
translated so as to indicate that a widow was only entitled 
to succeed if she raised up issue for her husband, in which 
case her right would be not personal but as guardian for her 
son. The author of the Mitakshara explains the passage, 
not as making the raising up of issue a condition precedent 


(«) Ante, § 486. 

(f) Mitakshara, ii. 1,8 81. So among the Sutle 

(u) Mitokahara, ii. I, § 36 } Daya Bhaga, xi. 1, 

(v) Vnhaspati, 8 Dig. 458. 

(w) Gautama, xxviii. § 18, 19. See MiUkshara, ii. 1, § 8. 


j chiefs, Punjab Cnstoms, 26. 
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to inheritance, but as offering her an alternative. In either 
view it is clear that she had the alternative. The male 
relations would have a strong interest in inducing the widow 
to refrain from exercising her right, and she would have a 
specially strong interest in availing herself of it, if she at 
once became the manager of the property. An obvious 
compromise would be to allow her to succeed at once to a 
life-estate in the property, provided she waived the privilege 
of producing a new and absolute owner. Hence the condi- 
tion of chastity which the Brahman lawyers engrafted upon 
her right of succession, a condition which is wholly unsup- 
ported by the early texts of the Vedas (a?). 

§ 485. It is impossible now to ascertain when the widow^s 
right of inheritance was first established. Yajnavalkya and 
others already referred to, lay it down absolutely ; but the 
author of the Mitakshara {y) still thought it necessary to 
enter into an elaborate discussion of the whole subject, as 
if it were even in his time an open question. The conclu- 
sion he arrives at is, that the widow is entitled to inherit to 
her husband, if he died separated and not reunited, and 
leaving no male issue. And this rule is now adopted 
universally, except where the authority of Jirnuta Vahana 
prevails ( 2 ;) . The rule seems necessarily to follow from the 
view taken by the Mitakshara of the rights of undivided 
members. While the husband lived, his wife had only a 
right to be maintained by him in a suitable manner ; after 


(») Mayr, 181 j ante, §88. (»/) Mitakshara, ii. 1. 

(») Mitakshara, ii. 1 , § 19, 30 ; ii. 9, § 4 ; Smriti Chandrika, xi. I, § 24, 26, 63, 
64; xii. § 9 ; Varadraja, 34; Madhaviya, § 34, 36, says nothing as to division; 
Viramit , p. 181, ch. iii ; Kat^rna Natchiar v. Rajah of Shivagungay 9 M. I. A. 
689 ; 8. 0 2 Suth. (P. C.) 81. As to Benares: 2 W. MacN. 21 ; Hiranath v. 
Bahoo Ram Narayany 9 B. L, K. 2/4 ; 8. 0. 1/ Snth. 316 ; Chmodhry Chintamun 
V. Mt. NowlukhOy 2 1. A . 268 ; 8. C. 24 Suth. 255 ; Rup Singh v. Baisiii, 11 1. A. 
149 ; Mithila, Vivada Chiutaniaui, 290 ; Rudwavati v Baboo Doolar^ 4 M. I. A. 
269,264 ; 8. 0. 7 Suth. (P. O.) 41 ; Anun dee v. A'/iecJoo, 14 M. I. A. 416; 8.0. 
18 Suth. 69. Bombay : V. May., iv. 8, §^6 ; Qoolah v. Phooly I Bor. 154 [173] ; 
Oovinddaa v. Muhalukshumeey ib., 241 ^267] ; Mnnkocmwur v. Bhityoo, 2 Bor. 
189 [167] ; Oun Jo»hee v. SugoonOy 2 Bor. 401 [440] ; W. & B. 68. lu some 
cases in toe Punjab and among the Jains a v?idow appears to succeed to her 
husband’s estate, even though undivided. But the genej^ practice seems to 
follow the Mitaksbaru; Punjab Customs* 56; 8heo Singh v. Mt DakhOf 6 
N. W. F. 406, 
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his death, his rights all lapse to his surviving coparcenerSj 
and she can have no higher right against them than she 
had against her husband. The question of heirship for the 
first time arises in case of a divided member, as it is only 
in regard to divided property that there can be an heir, 
properly so called. In other words, the widow can take 
by succession as heir, but cannot take by survivorship as 
coparcener (a). 

§ 486. Of course the very foundation of this reasoning 
fails as regards Jimuta Vahana, for he denies the premise, 
viz,, that all the undivided members of the family hold each 
an unascertained interest in every part of the whole, and 
that at the death of each that interest passes to the survi- 
vors. On the contrary he considers that each has a separate 
right to an unascertained portion of the aggregate, that is, 
that each holds as a tenant in common, and not as a joint 
tenant. That being so, of course, there is no reason to 
restrain the express words of texts which state the right of 
a widow to sucdfeed to her husband, by limiting them to the 
case of a divided member. It is therefore equally settled in 
Bengal, that a widow succeeds to her husband's share when 
he is undivided, just as she would to the entire property of 
one who held as separated [h ) . But this does not apply in 
case of the widow of a son who dies before his fathen 
undivided, and leaving no separate property (r) ; because in 
Bengal the son is not a co-sharer with his father, and there- 
fore has no interest which can pass to his widow. 

§ 487. Even under the Mitakshara, if a man dies undi- 
vided, but leaving property, part of which is his self-acquisi- 
tion, his widow will succeed to that part, though the rest 
of his property passes by survivorship to his coparceners. 


(a) Tbin excluwioD of the widow does not take place where the property it 
that of an ordinary niercantilepartnerahip, and not that of an nndividea Uindn 
family; Hantpersiuid v. tiheocnurnf lU M. i, A. 4U0. 

(b) Daya Huaga, zi. 1, | 25, 20, 27 ; D. K. B. ii. 2. § 41 ; F. kfnoN. 5. Bee 
cases 1 M. Die. S16 ; 8 Dig* 476, 485 ; per Weet J., Lakehman v, Satyabhtmo* 
bai, 2 Bonn 568. 

(c) F.BacN. L 
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This had been already laid down by the pandits in Bombay, 
and in a case under the Mithila law, and was finally settled 
by the Judicial Committee in the Shivagunga case (d). 
And so where the status of division has been established by 
agreement, but no actual apportionment has taken place, or 
where part has been apportioned, and not the remainder, in 
either case the widow inherits as the heir of a divided 
member, instead of being only entitled to maintenance (c). 

Lastly, a widow will always succeed to the estate of her 
husband, where that estate does not pass on his death to 
any other male by survivorship. Therefore, where several 
daughter's sons take by descent from their maternal grand- 
father, the widow of each succeeds to her husband, as 
they take definite, though unascertained shares and not as 
coparceners with survivorship (/). 

§ 488. When the right of a widow was once established, 
the Hindu lawyers were at no loss for reasons to show that 
it had always existed. According to Manu, upon concep- 
tion by a wife the husband himself was born again in her, 
and became one person with her [g ) . And so Vrihaspati 
says, Of him whose wife is not deceased, half the body 
survives. How should another take the property while half 
the body of the owner lives ? (h)/* It is obvious that this 
metaphor has the fault of many other metaphors. It proves 
too much. If the husband still survives, the sons cannot 
take. If the widow is looked upon as the continuation of 


(d) W. A B., 2Dd ed ) 81, 127 ; 2 W. MacN. 92 ; Kntama Natchiarv. Rajah of 
Skivagungat 9 M. I. A. 589 ; 8. C. 2 8ath. ( P. C.) 31 ; Periasamy v. PerioBamy, 
6 I, A. 61 { S. C. 1 Mad. 812 ; followed Tek<Ut v, Tekaitnif 5 1. A. 160 x S. U. 
4 Cal. 190. 

(«) Suraneni v. Suranetit, 18 M. I. A. 118 ; 8. C. 12 Sixth. (P. C.) 40; Gaja* 
pathi V, Oajanatki, ib., 497 ; 8. C. 6 B. L. H. 202 ; S. C. U Sath. (P. C.) 88 ; 
ante, § 454 ; Marayan v. Lakehmi, 8 Mad. H. C. 2^ ; Patni Mai t. Ray Mano* 
hur, 5 8. D. 849 (410) ; Kewun Peraad t. Mt, Radha Beeby, 4 M. I. A, 187, 148, 
152 ; 6. C. 7 Sutb. (P. 0.) 86 ; Timmi Reddy v. Achammat 2 Mad. H. 0. 826. 

(/} Jasoda Koer v 8heo Perehad, 17 Cal. A. 

(o) Mann, ix, $ 8, 45. 

(a) 8 Dig. 41^. See Smriti Chaudrika. xi. 1, § 6 : Katama Natchiar y. Rajah 
id Bhivagungat 9 M. 1. A. 610 ; S. 0. 2 Sutb. (P. C.) 81 1 Tambttrotti Folia v» 
Fira Bayyan^ I Madi 888» 
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her husbands^ existence^ she ought to take even before male 
issue {{) . But the widow had also another ground of merit, 
as offering funeral oblations to her husband. In respect of 
these Jimuta Valiana points out that she was inferior to her 
sons, as she only performed acts spiritually beneficial to him 
from the date of her widowhood, while they did so from the 
date of their birth (fc) . In any point of view it will be seen 
Only takes bus- that the merits of the widow were purely personal, as 
ban 8 property, herself and her husband. As a mother she has 


claims on her descendants ; but as a widow her claim for 
anything beyond maintenance is only against her husband. 
Therefore if her marriage with him has been legally dis- 
solved, or if in consequence of his having become an out- 
caste, she has exercised the right of abandoning him recog- 
nised by Hindu law, her claim to inherit from him is lost (i). 
So also, she can only succeed to his property or rights, 
that is, to the property which was actually vested in him, 
either in title or in possession, at the time of his death (m) . 
Widow 18 only She must take at once at his death, or not at all. No fresh 

hoir to husband, accrue to her as widow in consequence of the 

subsequent death of some one to whom he would have been 
heir if he had lived. Hence, no claim as heir can be set 
up on behalf of the widow of a son {n), or of a grandson (o), 
or of a daughter's son (p), or of a father (g), or of a 


(i) See ant§t § 221, where it ie sngg^ested that at one time the mother’a life- 
estate may have been interposed before full enjoyment by the sous. 

\k) 8 Dig. 466, 46S ; Dsya Bhaga, zi. 1, $ 48. 

(l) Sinammal v. Administrator-Generalt 8 Mad. 169. 

(m) Viramit., p 164. § 18, p. 197, § 2. If his title was vested, though his 
enjoyment postponed, she will equally take. Rewun Persad v. Radha Beehy, 4 
M. 1. A. 187i 176; 8. C. 7 Suth. (P. C.) 86; Hurrosoondeiy v. Rajessuree, 2 
8uth 821 . 

(n) 2 W. MacN. 48, 76, 104 ; 2 Stra. H. L. 288, 234 ; Ayahuttee v. Rajkissen^ 
8 S. D 28 (38) ; Rai /Sham Bulluhhv. Frankiahen^ ib.f 88 (44) ; Bimulta v. MU 
Pudo Moneet 4 S. D. 19 (25) ; Monee Mohun v. Dhun monee, 6. O. of 1858, 910 ; 
Raj Kinhwe v. Hurrosoondei-yt 8. D. of 1868, 826 j Ananda Bibee v. Noumiti 9 
Cal. 816 ; Bat Amrit v. Bai Manik, 12 Bom. H. C. 79; Punjab Custom., 64, 
The claim of a daughter-in-law is supported by Nanda Pandita and by Balam- 
bbatta, but by no other authorities. Jolly Lect« 199. 

(o) Ambawow v. Button, Bom. 6el. Bep. 182. 

(p) 2 W. MacN. 47. 

iq) Vencata v. Venkummal, I Mad. Dec. 210; Vadreeu v. Wuppuluri,Mud, 
Dec. of 1661, 126; Ram Koonwar t. Ummur, 1 Bor, 416 [456] ; Bhyrow Vi 

— >, e 8. D. 6# («1). 
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brother (r), or of an uncle («), or of a cousin (^). In all of 
the above cases the contest was between the widow and 
some other heir, who was held to have a preferential title. 

In some of the recent cases, however, the widow was 
excluded under Benares law on the general principle that 
she did not come within the line of heirs at all (u). In 
the latest case it was held that the Crown would take by 
escheat in preference to her (r). This is undoubtedly the 
law of Bengal, Benares and Madras {w ) . It is now, however, except in Bom- 
settled that the law in Bombay is difPerent. The subject 
is discussed by Messrs. West and Biihler, and their views 
have been fully adopted by the High Court of Bombay 
in the case of Lalluhhai v. Manhuvarhai (;c). The process 
of reasoning of the Western lawyers seem to be as Western India, 
follows. They accept the general principle that succes- 
sion goes in the order of sapindaship, taking the text 
of Manu (ix § 187) with the gloss of Kulluka, so that 
it runs : — to the nearest sapmda, male or female, after 
him in tlie third degree, the inheritance next belongs.^^ 

Then they interpret sapindaship as meaning connection by 
blood, in the manner explained by Vijnanesvara (§ 469), 
which makes even the wives of brothers be sapinda to each 
other, because they produce one body with those who have 
sprung from one body. On the same principle they make 
the daughter-in-law a sapinda (y). Hence ^^They prefer 
the sister-in-law to the sister^ s son, and to a male cousin, 
and more distant male sagotra-mpindas, the paternal undoes 


(r) 2 W. MacN. 78; 2 Stru. H. L. 231 ; Yetiraj v. Tayammal^ Mad. Dec. of 
1854, 184; Peddamuttu v. Appu Rau^ 2 Mad. H. C. 117: Jymunee v. Ramjoy. 
S S. D. 28» (885.) 

(«) Upendra v. Thar^da, 8 B. L. R. (A. C. J.) 349 ; S. C. 8uh nomine, TFopen- 
dro V. Thanda^ 12 Suth. 263 : Oauri v. Mukko^ 8 All. 45. 

(<) Soorendronath v. Mt. Heeramon$et 12 M. I. A. 81 j S. C. 1 B. L. R. (P. 
0.) 26: 8. 0. 10 Suth. (P. C.) 36. 

(u) Oauri v. Rukko^ 3 All. 45 ; Ananda Bibee v. Nownitf 9 Gal. 315. 

(v) Jogdamba Koer v. Secretxiry of State, 16 Cal 867. 

(io) Per curiam, Lulloohhay v. Cassihai, 7 I. A. 280; S. C. 5 Bom. 110; 
Vithaldas v. Jeshuhai, 4 Bom. 221 ; Per West, J., 11 Bom. p. 292 ; per 
Muthisami Iyer, J., 8 Mad. pp. 1)9 129. 

(») W. A K. 129 ; 2 B«>m. 388 ; affd. 7 1. A. 212 : S. 0. 5 Bom. IIO ; foUowing 
and affirming Lakehmibai v, Jayram, 6 Bom. H. G. (A. 0. J.) 52 ; Vithaldas y, 
Jeshubai, 4 Rom. 219. 

(V) W. A B. 481—486. 
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mdow to the sister^ the maternal uncle^ and the pater- 
nal grandfather^s brother^ and they allow a daughter- 
in-law, and a distant gotrajasapinda^s widow to inherit.'^ 
The learned editors remark, '^It is however sometimes 
impossible to bring the authorities which they quote into 
harmony with their answers ( 2 )/^ It may be added, that 
it is equally difficult to bring their answers into har- 
mony with each other. I have given up in despair the 
attempt to reconcile the futwahs and rulings from Bom- 
bay, already cited in this paragraph, with those which 
will be found below (a) . The result of this doctrine is, that 
^‘the members of the compact series of heirs specifically 
enumerated take in the order in which they are enumerated 
(V. M. iv. 8, § 18) preferably to those lower in the list and 
to the widows of any relatives, whether near or remote, 
though where the groupof specified heirs has been exhausted 
the right of the widow is recognised to take her husband's 
place in competition with the representative of a remoter 
line (6)." This rule of succession is stated by the Bombay 
High Court to be deduced, or rather to be deducible, from 
the Mitakshara, though they admit that the foundation 
afforded for it by that work is slender, inasmuch as no 
widow of a collateral is expressly provided for ; the only 
wife of an ascendant expressly admitted, is one for whom 
there is an express text." Under the Mayukha, according 
to Mr. Justice West, such a right may be called almost 
shadowy (c)." Yet, curiously enough, in Southern India 
such a rule admittedly does not exist, while in Western 
India its acceptation in practice is beyond doubt. It cer- 
tainly seems to me that this is one of those cases in which 
usages, which sprung up without any reference to the 
Sanskrit law books, are now supported by torturing those 
books so as to draw from them conclusions of which their 


(f) W. & B., 2od ed;, 181, 195—199. 

(a) Mulialukmee v. Kripaihookul, 2 Bor. 610 [657] ; Jithee v. Mt, BhiO, tb., 
688 [640] ; Baee Vmrut v. Baee Koo§ult Morris, 5. 

(b) Nahalchand v. ffemehaiid, 9 Bom. 81 at p. 84 1 Lalluhhai v. Maniuvar* 
bat, 2 Bom. at p. 445. 

(e) LaUuhhai ▼. Manhuvarhai, 2 Bom. at p. 447. 
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authors had no idea (d). In the Punjab^ on the other hand, Panjab. 
special family customs exist under which widows are not 
allowed even to succeed to their husband^s estate, or only 
to a small portion of it (e). 

§ 489. The relations whom we have been considering Sister, 
have all had express texts asserting their title as heirs. 

The widoy' and mother are also gotraja sapmdas, both in the 

meaning of the Mitakshara, as being connected with the 

deceased owner by affinity, and in the meaning of the Daya 

Bhaga, as being connected with him by funeral oblations 

(§ 462). The daughter is a sapinda, though not a gotraja 

aapinda, according to the view of Vijnanesvaray and although 

she neither presents nor participates in oblations, she is 

fitted into the scheme of Jimuta Vahana by her capacity 

for producing a presenter of ofEerings. The sister stands 

in a different position from all these. She has no religious 

efficacy whatever, as she is in no way connected with the 

funeral offerings to her brother. She is a sapinda, as 

regards affinity, but she is not a gotraja sapinda, according 

to the Benares writers, as she passes into a strange gotra 

immediately upon her marriage. As regards the authority 

of texts, the matter stands in this way. The sister is stated Text. 

to take a share, either upon an original partition, or after 

a reunion (/), but this is a different thing from taking as 

heiress. A passage from Sancha and Li^chita (g), ^^The 

daughter shall take the female property, and she alone is 

heir to the wealth of her mother^s son who leaves no male 

issue,'^ would certainly seem to be a direct affirmation of Text relating to 

the right of a sister to succeed to her brother. Jagannatha 

explains the latter part of the text as referring to an 

appointed daughter. The text itself is not cited in any 

commentary that I am aware of as an authority for her right 


(d) The Priry Connoil in affirming the deoieion in hulloohht^ v. Cassibaiy 
expreealy rent the right of the widow ** on the ground of ponitive acceptanee 
and luage/' 7 I* A. p. 887 ; S. G. 6 Bom. 110. 

( 0 ) Pnitjab Cnstoms, 25, 48 : Punjab Customary Law, II. L42, 2S7. 

(f) Mann, ix. § 118, 212 ; Vrihospati, 3 Dig, 476 ; ante, § 436 ; pouf, § 548. 

(g) 3 Dig. 187. 
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as an heir, even by the Mayukha, which admits that right. 
Possibly it may refer to stridhanum which had passed from 
the mother to the son, which, as will be seen hereafter, is 
sometimes the case (§ 622) . Nanda Pandita, and Balam^ 
bhatta, interpret the text of the Mitakshara which gives 
the inheritance to brethren , as including sisters, so that the 
brothers take first, and then the sisters Qi) . But this order 
of succession is opposed to the whole spirit of the Benares 
law. It is not accepted even by the Mayukha, which makes 
the sister come in after the grandmother, under a different 
text (i), and the interpretation has been rejected by the 
Judicial Committee (fc). It maybe taken, therefore, and it 
appears always to be assumed, that there is no text which 
in express terms asserts the right of a sister to succeed to 
her brother. In Bombay, however, her right is now beyond 
dispute. In Bengal and Benares it seems clear that she 
has no right at all. In Madras her right has been recently 
affirmed, by a decision which is certainly opposed to the 
entire current of authority in Southern India. This will 
render it necessary to examine the law upon the subject at 
greater length than the importance of the point would seem 
to require. 

§ 490. The mode in which the sisteris title is made out 
in Western India, appears to be as follows. She is consid- 
ered a sapinda, as already stated, by virtue of her affinity 
to her brother (§ 488). She is also considered a gotraja 
sapinda, on the ground that this term is satisfied by her 
having been born in her brotheris family, and that she does 
not lose her position as a gotraja by being born again in 
her husband^s gotra, upon her marriage. That being so, 
her place among the gotrajas is determined by nearness of 
kin, and is settled to be between the grandmother and the 


(h) MifcakBhara, ii. 4, § 1, note. This interpretation is accepted by the 
Bombay High Court ba one ground for admifct.inj|: a sister to succeed, though 
they do not follow it to its logical conclusion as fixing her position in the line of 
heirs. Kegserhai v. Valah^ 4 Bom. 188, 204. 

(i) V. May., iv, 8, § 19 ; post, § 641. 

(If) ThaUowain v. Mohnn^ 11 M. I. A. 386, 402 ; S. 0. 7 8uth. (P. C.) 85. 
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grandfatlier (1). It is probable that the whole of this 
reasoning is a mere contrivance to bring a succession, which 
was established by immemorial usage, into apparent con- 
formity with Sanskrit law. The usage itself is established 
beyond doubt, and has received the sanction of the Privy 
Council. And half-sisters succeed as well as sisters of the 
whole blood, though they come in after whole sisters (m). 
Sisters take equally mter se, without any such preference 
for the unendowed over the endowed, as exists in the case 
of daughters (?i). 

§ 491. In Bengal it is equally clear, both on principle 
and authority, that the sister is not an heir. She possesses 
no spiritual efficacy, and comes under the general text of 
Bavdhayana which excludes all females, without being 
rescued from it by any special text in her favour (o) . Jagan^ 
natha says of her, It is nowhere seen that sisters inherit 
the property of their brothers” (p). And her exclusion is 
treated as quite undisputed by both the MacNaghtens and 
Sir Thoinas Strange {q). There is also a uniform current of 
decisions to the same effect, extending from 1816 to 1870 (r). 
In one case Sbfutwah was given by the Pandits declaring 
that a sister, though not herself an heir, was entitled to 
enter upon and hold the estate in trust for a son whom she 
might afterwards produce, where such a son would be the 
next heir (*•). But this decision has been expressly declar- 
ed not to be law, on the well-established principle that a 
Hindu estate can never be in abeyance, but must always 


(l) V. May., iv. 8, § 18 — 20; W. & B. 131, 463; per Westj J., Lalluhhai v. 
Mankuvtirhaif 2 Bom. p. 44.5 ; Weetroppf O. J., prefers resting her right upon 
her affinity as aapinda even though not a (jotraja, and upon the express autho- 
rity of Vnhaspati and Nilakancha, ih. 421. 

(tn) W. & B.469 — 470 ; Vinayek v. Luxumeehaeef 1 Bom. H. C. 118; affirmed 
9 M. I. A. 516; S, C. 3 ISuth. (F. C.) 41 ; Sakharain v. Sitahai^ S Bom. 353 1 
DhondiL\. Qangahait ib,, 369; Kesserhai v. Valab, 4 Bom. 188, 198. 

(n) Bhagirthihai v. Bai/a, 5 Bom. 264. 

(o) Daya Bhaga, xi. 6, § 11. (p) 3 Dig. 517. 

(q) F. MncN. 4, 7 ; 1 W. MaoN. 35, not-e ; 1 Stra. H. L. 146. 

(r) 2 W. MacN. 68, 80, 81, 85, 97, 98; Koomvaree v. Damoodhur^ 7 8. D* 
192 (226) ; Samaaoondree v. RajkriehtOf Sev. 742 ; Kalee Pershad v. Bhoiraihee^ 
2 Bath. LW ; Anund Chunder v. 2'eetoram, 5 Buth. 215; Rukkini v. Ka^mathi 
6 B. L. B. Appx. 87. 

(«} Karuna v. Jai Chandra^ 5 8. D. 46 (50), 
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vest at once in the person who is^ at the time of deaoent 
cast, the next heir (t). 


Kor nnder 
BenaroB law. 

Biater not re*' 
oogDiEed by 
Benares autho- 
rities. 


§ 492. As regards the provinces which follow the Mitak- 
shara^ both principle and authority seem also to exclude the 
sister. She is not named in the line of heirs by the Mitak- 
shara or the Viramitrodaya {u), nor by the Smriti Chandrika, 
Madhaviya, the Varadrajah or the Sarasvati Vilasa, none 
of which even refers to her, except as being entitled to a 
share upon partition or after reunion. She cannot come in 
as a gotraja sapinda within the meaning of Vijnanesvara, 
because the Hindu law never contemplates a female as 
remaining unmarried after the period of puberty, and as 
soon as she does marry, she passes into a difiEerent gotra (t?). 
Nor is there any text in her favour, which is as much 
required by the Benares school as by that of Bengal (§ 476). 
I have already noticed the construction of the text of the 
Mitakshara, which would bring in the sister as included in 
the term brethren. This has not been approved of by the 
writers of any school (§ 489) . Nanda Pandita also proposes 
to bring in the sister on another principle as being the 
daughter of the father (tr) . The reasoning would be, a man's 
own daughter succeeds, as bringing forth the daughter's 
son. It is now settled that the sister's son — ^that is, the son 
of the father's daughter — ^also succeeds (§ 531). Therefore 
the father's daughter herself should succeed as bringing 
him forth. The answer would be, that a man's own daughter 
succeeds, both because she is his own offspring, and because 
she produces a son who is of such importance to him, that 
he is the next male who takes after his own issue. Neither 
ground would apply to a sister. Not the first of course ; nor 
the second, because, although the sister's son is an heir, he 
only comes in under the Mitakshara as a handhu after the 


(f) Keaub Ghunder v. Bishnopereatidf S. D. of I860, ii. 840; ante, $ 468. 

(u) Mitakshara, ii. 5, S o» note. 

(v) Daya Bhaga, si. 2, § 6; W. & B. 129. See too Daya Bhai^a, li. 6, f 10, 
where Jimuta Vabana says that Tajnavalkya uses the term Gotraja to exriude 
females related as oapindae, and Smriti Chandrika, si, Lallubhai v. Manftuvar^ 
bait 2 Bom. 488. 

{w) Mitakshara^ ii. 5, § 5, note. 
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last of the mvyinodaleas. Further^ the fact that the sister^s 
son is an heir does not inyolve any assumption that his 
mother must have been an heir also. He takes by his own 
independent merit, not through her {x). Accordingly we 
find that the son of an undoes daughter is an heir to the 
nephew, though the unole^s daughter is not an heir (y) ; the 
son of a brother's daughter is, but the brother's daughter 
is not, an heir (z ) ; the son of a nephew^s daughter is, but 
the nepheVs daughter is not, an heir (a) . 

§ 493. The weight of authority seems also to be against Advene 
the sister^s claim. The opinions of both the MacNaghtens, 
of Mr. Colebrooke, Mr. Sutherland, and Sir Thomas Strange, 
were opposed to her claim ; and a futwah by a Madras 
Pandit to the same effect is cited by the latter author (&). 

In 1858 a case came before the Madras Sudder Court, in 
which a sister claimed as heir to her brother, relying on 
the texts of Manu and the authority of Nanda Pandita and 
Balambhatta. The Court said, " The Judges of the Sudder 
Udalut, while admitting that the arguments of the special 
appellant have much force, and that the texts relative to 
division after reunion show that under such circumstances 
a sister has a right of inheritance, from which a presump- 
tion might perhaps be drawn that the spirit of the law may 
possibly not have originally contemplated the exclusion 
which now prevails, are of opinion that the law is not only 
too ill defined to admit of such construction, in opposition 
to existing usage, but must even, if speaking more clearly, 
be regarded as obsolete and virtually changed, and modi- 
fied by practice prevailing beyond memory, and acquiesced 
in by all parties concerned” (c). The same claim was set 


(«) Bee per Holloway t J.) Chelikani v. Suranenit 6 Mud. H. C. 288. 

(f/) Guru T. Anandf 5 B. L. R. 15 $ 8. C. 18 Buth. (F. B.) 40 } Goeaien v. 
Mt, Kiehenmunnee^ 6 S. D. 77 (00). 

(f) Qohind v. Moheeh, 15 B. L. R. 35 ; S. C. 23 Suth. 117 ; Jogmurut v. 
Seetulp^eaudi Bev. 433. 

(a) Kaahee Mohun v. Rajgohindi 24 Sutb. 220 ; Radha Pearee v. Doorga 
Mone$t 5 Butb. 131. 

(5) I Btra. H. L. 146 ; 2 Stm. TT. L. 248—246 ; F. MacN. 4, 7 ; 1 W. MaoN* 
85| n. See per Holloway^ J., Chelikani v. Suraneni, 6 Mad. H. 0. 286. 

(c) Ohinnaeamien v« Koottoor, Mad* Deo. of 1858, 175* 
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Sister’s right 


recently admit- 
ted in Madras. 


up^ with the same arguments and the same result^ before 
the High Court of Bengal in 1863, in a case governed by 
Mitakshara law. The Court, after referring to Manu, ix., 
§ 187, 217, Mitakshara, ii., 4 and 5, 1 Stra. H. L. 146; 1 
W. MacN. 35, and a Bengal case, proceed to say, "On 
the whole, then, we are clearly of opinion that the Vaya- 
vastha of the Pandit cannot be set up successfully against 
the text of the Mitakshara, or the general principles of 
Hindu law, which exclude sisters, or against the marked 
omission from our precedents of any decision in favour of 
such a claim, for more than sixty years^^ (d). This opinion 
was reiterated by the Bengal High Court after a fresh dis- 
cussion of the authorities in 1882 (e). The same decision 
was given in 1880 by the Allahabad High Court, also in a 
case under Mitakshara law, the Court referring to a previous 
ruling which laid down that according to Mitakshara law 
none but females expressly named can inherit (/). 

In the Punjab, among the Sikh Jats, the sister is also 
excluded by long-established and recorded usage, which 
was affirmed by express decision in 1870 {g). 

The title of a sister was raised for the first time on 
appeal to the Privy Council in a case from the North- 
West Provinces in 1871, but the Judicial Committee refused 
to enter upon the question {h ) ; it was also referred to, but 
without any expression of opinion, by the Committee in 
1876 (i). 

§ 494, On the other hand, a sister was for the first time 
decided to be an heir to her brother in a recent case in 
the Madras High Court (fe). Property had devolved on a 
son, upon whose death it was taken by his mother. She 
alienated portions of it to strangers, and then died. The 


(d) Gumom v. SriUanty Sev. 460. (e) Jullessur v. Uggur Roy, 9 Cal. 725. 

(f) Jagat Narain v. Sheodas, 5 All. 311. (y) Paniab Cnstom, 17. 

(h) Kooer Qoolab v. Rao Kurun, 14 M. I. A. 176; 8. 0. 10 B. L. B. 19. 

(t) Vellankiy, Venkata Bama, 4 1. A, 1, 8; S. C. 1 Mad. 174 1 8. G« 

26 Sath. 21. 

(^) KvUi Amm<U v* Badakrietna, 8 Mad* H. C* 68. 
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plaintiff^ who was one of three sisters, sued to set aside the 
alienations. These were admittedly invalid beyond the 
life of the mother. The only question, therefore, was, 
whether the sister had any title which would support her 
suit. The Court held that she had. They first declared that 
she was not a sapinda, setting aside the construction put 
upon the word " brethren” by Balamhhatta. They then pro- 
ceeded to say, Whether the sister is entitled to succeed as 
a relative of deceased more remote than a sapinda is another 
question. Since the decision of the Judicial Committee in 
Ghridhari v. The Government of Bengal (Z), the High Court of 
Madras, following that decision, and the decision of the High Madrai 
Court of Bengal in Amrita v. Lakhinarayan (m), of which 
the Judicial Committee approved, have held [n) that a sister^ s 
son is entitled to succeed as a handhu, and that the text and 
commentary in chap, ii., § 6, of the Mitakshara do not 
restrict the limit of Bandhm to the cognate kindred there 
mentioned, but are to be read as merely offering illustrations 
of the degree of Bandhus in their order of succession. In 
§ 3 of chap. ii. of the Mitakshara, § 4, it is said, Nor 
is the claim in virtue of propinquity restricted to kinsmen 
allied by funeral oblations, but on the contrary, it appears 
from this very text (o) that the rule of propinquity is effect- 
tual without any exception in the case of (samanodakas) 
kindred connected by oblations of water, as well as other 
relations, where they appear to have a claim on the succes- 
sion.” And it is afterwards said in § 7, If there be no 
relatives of the deceased, the preceptor, &c., according to the 
text of Apastamha, ^ If there be no male issue, the nearest 
kinsman inherits, or in default of kindred, the preceptor.^ 

It follows from the above, not only that, in regard to cog- 
nates, is there no intention expressed in the law or to be 
inferred from it, of limiting the right of inheritance to cer- 
tain specified relationships of that nature, but that, in 


(l) 12 M. I. A. 44«; S. 0. I B. L. H. (P. O.) 44; 8. C. 10 Suth. (P. C.) 32. 

(m) 2 B. L. R. (F. B.) ; 28 ; S. C. 10 Suth (F. B.) 76. . 

<«) Chelikani v, Sxirnneni, 6 Ma4. H. O. 278. (o) Manu, ix. § 187. 
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regard to other relationships also, there is free admission in 
the order of succession, prescribed by law for the several 
classes; and that all relatives, however remote, must be 
exhausted, before the estate can fall to persons who have no 
connection with the family. In this view plaintiff must be 
regarded as a relative entitled to succeed on an equal footing 
with her sisters, who are relatives of the same degree/^ 

Ma^u^eoision ^ 495 Thjg decision will, of course, settle the law in 

Madras unless reversed. But as it will not be a binding 

authority upon Mitakshara law in other parts of India, it 

may be as well to examine its reasoning more closely. The 

three cases quoted have, of course, no application. They 

merely decide that male relations, who come within the 

definition of a bandhu in the Mitakshara (p) are not exclud- 
* 

ed from the mere fact that they are not specifically enu- 
merated in the next section. But if that definition means, 
as those cases held that it did mean, a person connected by 
funeral oblations with the deceased, then a sister does not 
come within the definition, not being connected by funeral 
oblations” (g ) . It is also to be remarked that the enumeration 
in Mitakshara, ii. 6, though not exhaustive as to the indivi- 
duals, includes none but males, and is, therefore, strong evi- 
dence that none but males were supposed capable of satisfy- 
ing the definition. And the cases cited show that none but 


(p) Mitakshara, ii. 5, $ S. 

(q) Aconrdinff to the Dharma Sindhu Sara of Kasinatha, a work of the 
hiflfhest authority in the Benares School, among the persons who are competent 
to perfoitn the fnnemi rites to a deceased kinsman it is stated that, ** on milnre 
of the di^ughter, and the nephew, the father, the mother, the daughter-in-law 
and the sister claim the right in sacoession. In case there are both nterine and 
■t-epsisters, the same rales apply to them as to uterine and stepbrothers. On 
faifnve of sisters their sons are entitled to this nght.” Raj. fiarvadhikari. 111, 
This right to perform ceremonies certainly does not carry with it any right 
under Benares law to inherit. See as io a dauahter-in-law, ante, $ 488 and as to 
a sister, ante, H 408. Mr. Rajkumar Sarvadhikari, after pointing out tliat the 
views of Balamhhfttta and Nanda Pandita in favour of a sister have met with no 
acceptance, says (p. 665), Accordina to the doctrines of the Beuares School, 
then, the married and unmarried daughters of goiraja sapindae are not entitled 
to inherit.** The funeral rites which these females are competent to perform 
are only the elcoddiahta or funeral ceremonies of the individual, ending with the 
first year’s anniversary rites. They are not competent to perform the pai'vana 
ritos, which are the most important of all, and upon the pnnctual ohservanoe 
of which the peace of the disembodied spirit depends (Kaj. Sarvadhikari, 
860, 84, 74 .) 
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males could satisfy the definition, as there understood. The 
judgment, however, goes on to cite two texts as showing 
(apparently) that other relatives who are neither gentiles nor 
handhus may inherit by virtue of mere propinquity. In the 
first passage (r), Vijnanesvara is weighing the comparative 
merits of the father and the mother, both of whom are 
gotraja sapindas. He decides in favour of the latter on the 
ground of propinquity, and proceeds, in the text cited by 
the High Court, to remark that this principle of propinquity 
applies not only to sapindas, but to samanodakas, as well 
as other relatives, when they appear to have a claim to the 
succession/^ That is to say, given a rivalry between two 
persons, both entitled to inherit, the one who is nearest in 
blood shall take. The text does not attempt to lay down 
who have a claim to succession. On the contrary, it seems 
to assume that there may be relatives who would not 
appear to have a claim to the succession It does not 
define the class of heirs — that, as will be shown immediately, 
had been done already — ^but lays down a rule by which one 
member of the class is to be preferred to another. The word 
which is translated by Mr. Colebrooke as well as other 
relatives,^^ is simply adi appended to samanodakas, and 
means the like, or et cetera (s) . It would be contrary to the 
ordinary principles of construction to interpret such a word 
as introducing a completely different genus. The next text 
proves exactly the opposite of what it is cited for by the 
High Court. To understand it we must go back a little. 
The first seven sections of the Mitakshara, cap. ii., are 
merely a commentary on the text of Tajnavalkya [t), The 
wife, and the daughters also, both parents, brothers likewise 
and their sons, gentiles, cognates (w), a pupil and a fellow- 
student ; on failure of the first among these, the next in 
order is indeed heir to the estate of one who departed for 
heaven, leaving no male issue. This rule extends to all 


(r) Mitakshara, ii. 3, § 8, 4. . tt j • 

is) See as to the use of this adt, Burneirs Preface to Varadraja 
(«) Tajnavalkya, ii. § 186 ; cited Mitakshara, ii. 1, § 2. 

(u) Baudhu, see Goldstiioker, 26. 


Madras deoiaion 
discQsaed. 


78 
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(persons and) classes/^ This text recognizes no relatives 
coming after nephews who are not either gentiles {gotraja) 
or bandhus. Sections 1—4 treat of relations up to and 
including nephews. Section 5, § 1 defines gotraja, and § 3 
defines bandhus. The remainder of section 5 illustrates 
the succession of gentiles or gotrajas. Section 6 illustrates 
the succession of bandhus. It is now settled that these 
illustrations are not exhaustive, but that any one who comes 
within the definition may inherit (§ 471). Then comes 
§ 7, which treats of the succession of those who are 
not relatives at all. It commences, If there be no relations 
of the deceased, the preceptor, or on failure of him the 
pupil, inherits, by the text of Apastamba. ^ If there be no 
male issue, the nearest kinsman inherits, or in default of 
kindred the preceptor, or, failing him, the disciple.^ The 
Court infers from this “ that in regard to other relationships 
also” (meaning, apparently, relationships which do not come 
under the head of cognates) there is free admittance to the 
inheritance in the order of succession prescribed by law for 
the several classes, and that all relatives, however remote, 
must be exhausted before the estate can fall to persons who 
have no connection with the family.” That is to say, the 
Court seems to think that the words, If there be no rela- 
tions of the deceased,” let in a new class of relations, who 
are neither gentiles nor cognates, but who are connected with 
the deceased by propinquity. It would be rather remark- 
able if a section which is devoted to strangers should have 
this effect, and should, by a side wind as it were, bring in 
an entirely new set of heirs, who are not defined, and of 
whose very existence there is no previous hint. But the fact 
is that the word which Mr. Colebrooke has translated rela- 
tions” is bandhu {v). This makes everything consistent. 
Section 5 treats of gotrajas. Section 6 treats of handhtcs. 
Section 7 of those who come in when there are no bandhu. 
There is no third class of persons who, being neither gotraja 
nor bandhu, are still relations. In the passage of Apastamba, 


(v) Goldstuoker, 26 ; Tper curianit 16 Cal. p. 879. 
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the word translated kinsman and kindred is sapinda (ti?). 
Apastamha does not appear to recognize handhus at all. 

§ 496. It certainly seems to me, with the greatest possible 
respect for the learned Judges of the Madras High Court, 
that their decision cannot be supported upon the grounds 
upon which they have put it. Whenever the question arises 
again, it will probably be found that the claim of the sister 
can only be made out, either upon the principle on which 
she is let in by Nilakantha and his followers, that is as a 
sapinda, or by excluding from the definition of handhu all 
reference to funeral oblations, and taking it simply as denot- 
ing persons connected by affinity (§ 469). The former 
position has been denied to her by the Judicial Committee, 
and by the Madras High Court (a?). Whatever may have 
been the original meaning of the text of Manu (ix. § 187), 
'^To the nearest sapinda the inheritance belongs,” the text 
must now be read with that of Tajnavalkya, and the com- 
mentary of the Mitakshara, which show that sapinda, as 
opposed to handhu, means one of the same family, and not 
a person removed from it by marriage (§ 492). On the 
other hand, if the idea of funeral offerings is excluded from 
the definition of a handhu, a sister would certainly come 
within it. But then we should have to consider the whole 
framework of the Mitakshara, as understood and acted 
upon in Southern India {y) which recognizes no females 
who are not denoted by special texts. To admit a sister 
as an heir at this time of day appears to be the very course, 
to which their Lordships of the Judicial Committee say 
they have an insuperable objection,” viz,, " by a decision 
founded on a new construction of the words of the Mitak- 


(i^) ApastamhOf u. 14, § 2. 

(«) Thakoorain v. Mohun^ 11 M. I. A. 402; S. C. 7 Sntli. (P. G.) 25; Kuttu 
ammal v. Ttadakristna^ S Mad. li . C . 92. ^ 

(y) These qualifying words are aJded with reference to the view taken of the 
literal language of the Mitakshara by the High Court of Bombay in Lallvhhai 
V. Mankuvarbaii 2 Bom. 388; artfs, § *188.^ The Judges seems to admit that 
their interpretation of the Mitakshara is either not accepted in Madras^ or is 
over«ruled oy the countervailing authority of the Smriti ChaiidHka | supra^ 
2 Bom at pp. 218, 288 ; 21. A, 220. 


Heirship of 
sister consi- 
dered. 
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shara, to run counter to that which appears to them to be 
the current of modern authority^^ ( 2 ). 

§ 497. The case of Kutti Ammal v. Badakrishna, as well 
“ above observations upon it, were very fully consi- 
dered by the Madras High Court in a later case (a), where 
a conflict arose between a sister and a sister^s son, each 
claiming as heir to the deceased. It was not necessary 
to decide whether a sister could be heir to her brother, 
since, assuming that she could be, the Court was of opinion 
that the male claimant was a preferential heir. Had it 
been necessary to decide the point, the Court intimated 
that the criticism in the previous sections would have induc- 
ed them to remit the point for decision to a Full Bench. 
They, however, suggested that the decision was right, on 
the ground that the term bhinnagotra aapinda as used by 
Vijnanesvara meant no more than a person connected by 
consanguinity, but belonging to a different family, either 
by birth or by marriage. They seemed disposed to doubt 
whether the Mitakshara had accepted the doctrine that 
females could only inherit under an express text, and they 
appeared to accept the authority of Sancha and Lichita as 
supplying such a text if one were necessary. Such a view 
is, of course, thoroughly intelligible and arguable, and is pro- 
bably the line that would be followed with most chance 
of success if the case came before the final Court of Appeal. 
The principle so laid down has been followed by the Madras 
Court in later cases, while they have held that a father's 
sister, and a son's daughter, were within the line of 
possible heirs under the Mitakshara, although they would 
be postponed to male heirs more remotely connected with 
the deceased owner (h). It would be urged in reply with 
much force, that every other Court which professes to 
administer the Mitakshara law has come to a different con* 


it) 8upTaf 11 M. I. A. 408} Kooer Qoolah ▼. Rao Kurun, 14 H. 1. A. 106 1 
S. 0. 10 B. L. B. 1 ; Chotayy. ChunnOt 6 1. A. 82; 8. G. 4 Gal. 744. 

(a) Lakthmanammal y. Tiruv&ngada Mudalit 5 Mad. 241. 

(b) Naratimma t. Mangammal, 18 Mad. 10 1 Nallanna v. Pounal, 14 Mad. 1404 
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elusion. That the Madras decisions are opposed to usage 
and authority in that Presidency, and that in Bombay, 
where a sister^s right is undoubted, it is rested, not upon 
any conclusions derivable from the Mitakshara, but upon 
long custom and the express authority of the Mayukha. 

Even in Madras a step-sister is not an heir (c). 


(c) Kumara Vein v. Virana^ 5 Mad. 29. 



CHAPTER XVIII. 

INHERITANCE. 

Order of Succession. 

§ 498. We now proceed to examine the order of succession 
under Hindu law, always remembering that it only applies 
to estates held in severalty, unless in cases governed by 
Bengal law, where quasi-severalty is the normal condition 
of each sharer (§ 457). Each of the successive classes takes 
in default of the preceding. If the estate has once vested 
in any male he becomes a fresh stock, and on his death the 
descent is governed by the law of survivorship or of inherit- 
ance, according as he has left undivided coparceners or not. 
Where the estate has vested in a female, or in any number 
of females in succession to each other, on tho death of the 
last descent is again traced from the last male holder, unless 
in certain cases under Bombay law, hereafter discussed 
(§ 565). 

I 06 tie V Issue. — If a man has become divided from his sons, and 

subsequently has one or more sons born, he or they take 
his property exclusively (§431). If he is undivided from 
them, his property passes to the whole of his male issue, 
which term includes his legitimate sons, grandsons, and great- 
grandsons (a). All of these take at once as a single heir, 
either directly or by way of representation. Suppose, for 
instance, a man has bad three sons, and dies leaving his 

(a) Bandhayana, i. 5, 11, § 9 ; Mann, ix. § 187, 185 ; Mitakabara, i. 1, 1 8, ii. S. 
§ 1 ; Apamrka citra Sarvadbikari, 649, 9 Cal. 820 ; Daya Bbaga, iii. 8 18, xi. 
1, § 81 — 84; V. May., iv. 4, I 20—22; Virainit., p. 1^, § IJ ; Vivada Uhinta* 
tnanb 295 ; per curicmt RvtchepxUty y, Rajunder, 2 M. I, A. 156 ; Bhyah Ram 
f, Bhyah Vgar, 18 M» L A, 878 1 8. 0 , 14 Sutb, (F. C.) 1. 
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eldest son A., and B. the son of A . ; two grandsons, C.^ 
and C.^j by bis second son, and three great-grandsons, B*, 

D.2, and D.g, by his third son ; A. takes for himself and B., 

C.i and C.* take for themselves, and D.', D.®, andD.* take uketimol- 
for themselves, and these three lines all take at once, and 
not in succession to each other. The mode in which they 
take inter se, and the nature of the interests which they take, 
have been discussed already (b) . This seems to be an excep- 
tion to the general rule, that among heirs of difPerent degrees, 
the nearer always excludes the more remote (r) . It really 
is no exception. It is merely an illustration of the rule that 
property, which is held as separate is one generation, always 
becomes joint in the next generation (§ 244) . If it is held by 
a father who is himself the head of a coparcenary, it passes 
at his death to the whole coparcenary, and not to any single 
member of it, all of them having under the Mitakshara equal 
rights by birth. The Daya Bhaga puts forward the same 
view from its religious aspect. According to it, the son, nigiit of i88Q«. 
grandson, and great-grandson, all present religious offerings 
to the deceased, and all with equal efficacy. There is, 
therefore, no reason why one should be preferred to the 
other. But as the grandson presents no offerings while 
his own father is alive, B. does not take directly, but C. 
and I), do (d). 

§ 499. Property which is in its nature impartible, as a PrimoReniture. 
Raj or ancient Zemindary, can, of course, only descend to 
one of the issue ; which that one is to be will depend upon 
the custom of the family (§ 51). In general, such estates 
descend by the law of primogeniture (e). In that case 
the eldest son is the son who 'was born first, not the first- 
born son of a senior, or even of the first married, wife (/)• 


(b) See ante §422. (c) K’hettur v, Poomo, 15 Suth. 482. 

(d) l>aya Bhaga, iii. 1,§18, 19. 

(e) This preeomptiou of coarse may be displaced by evideuce showing t-hst 
some other rule prevailed such as selection of the successor. lehri Singh v. 
Jialdeo Singhj 11 1. A. 135. See also Achal Ram v. Udai Pertaht post | 601. 

(/) Manu, IX. J 135, 126 ; Rughonath v. Hurrehur^ 7 S. D. 126 (146) j BAu- 
jangrav ?. malqjirae, 5 Bom> H. C. (A. C, J.) 161 ; Ramalakshmi v, Bivafiati* 
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Primogeniture. So long as the line of the eldest son continued in possessionj 

the estate would pass in that line (gr). That is to say, on 
the death of an eldest son, leaving sons, it would pass to 
his eldest son and not his brother. But there is a singular 
want of authority as to the rule to be adopted where an 
eldest son, who has never taken the estate, has died, leaving 
younger brothers, and also sons. The point has been twice 
argued very lately before the Privy Council, but in neither 
case was it necessary to decide the question. The only 
cases that I am aware of in which the point was actually 
j decided, were in Madras. The earlier cases arose in the 
same family, as will appear from the following pedigree. It 
only shows so much of the relationship as will render the 
litigation intelligible. 

Ifltimrar Zemiudar. 

I dies in 1809. 


A 

dies iu 1808 . 

Mr I >. 

c. 

l^ves a 

widow defeudaut 

Here it will be seen that at the death of the Zemindar he 
left a grandson, B., by an elder son, and a younger son X. 
The latter got possession of the Zemindary, but B. brought 
a suit against him, and ultimately recovered possession. 
There were circumstances in the case which might have 
justified the decree on other grounds, but on the whole it 
must be taken that the Provincial Court, which tried the 
case, went on the broad principle that the son of a prede- 
ceased elder son was entitled'^ the Zemindary in preference 
to a surviving younger son. No appeal was preferred 
against the decree. The estate then passed to C., at whose 
death it was claimed by the plaintiff, as son of Y., the 


t d^ad 
i’lamtiff 


Z 

alive. 


tha, 14 M. I A. 570$ B C. 12 B. L. R 896$ B. 0. 17 Bath. 568$ Pedda ita- 
mappa V. BangaTi,Bl, A.lfB. C. 8 Mud. 880. Bee aa to the old law, 
onte, 5 87. ^ 

( 0 ) Bee pedigree in Yenumula v. Rartiandora, 6 Mad. H. 0. 93 $ Naraganii 
V. Venkatach€lapatif 4 Mad. 850. 
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deceased elder brother of Z. The origiual Court heldj Primogemture. 
amongst other grounds for dismissing the claim, that Z* was 
a nearer heir than the plaintiff. This decision was reversed 
by the Madras High Court, which helcj that by the ordinary 
law of primogeniture, applicable to impartible estates, the 
plaintiff represented the eldest line. It will be seen that 
there was au important distinction between the two disputed 
successions. In tbe first case B. was the grandson of the 
last male holder, and therefore, in an ordinary case of 
succession, would have as good a claim as his uncle X. ; a son 
and a grandson being considered equally near, and equally 
efficacious (§ 498). But in the second case the plaintiff 
and Z. were cousins, and in au ordinary case of collateral 
succession the nearer takes before the more remote, as 
for instance, a brother before a nephew (§ 525, 526). This 
was the view submitted to the Judicial Committee. On 
the other hand it was argued that the property, though 
impartible, was still joint family property, and therefore 
passed by survivorship, in which case Y. was the heir 
expectant during his life, and at his death his rights passed 
on to the plaintiff who represented him. The Judicial Com- 
mittee, however, found that there had been a partition of 
the whole property during the life of B., under which he 
took the Zemindary as separate estate. Consequently, the 
widow of C. was the heir, and it was unnecessary to decide 
between the claims of the plaintiff and Z (h). Upon princi- 
ple it would seem, that at the death of each holder the 
estate would go to the eldest member of the class of 
persons who, at that time, wore his nearest heirs. If so, Z. 
was certainly nearer to 0. than the plaintiff. This seems 
to have been the ground of^ the decision of the Judicial 
Committee, in a case relating to the Tipperah Raj, where 


(h) Runganayahamma v. Ramaya, P. C. 5th July 1879. In the oaie of 
Pgriasami v. PeWoeamt, 5 I. A. 61 ; S. 0. 1 Mad. 812, the same point was 
argued hot not decided. There the converse question ari^e. The Zemindary 
had been awarded to a person standing in tba same position as Z., and tbe 
widow, who was defendant, urged that tbe real heir was a person who stood iu 
t^e same position ai the plaintiff, and whose nghts had not been noticed by 
the High Court. 


79 
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the question was^ whether an elder brother by the half 
Whole end half- blood, or a younger brother by the full blood, would bo 
blood. ^ ^ They were pressed with the argu- 

ment that on the death of the previous holder, who was the 
father both of the deceased Rajah and of the claimants, the 
Raj had vested in all the brothers jointly, though of course 
it could only be held by one. If so, of course, all the 
brothers were equally near to the father, and on the death 
of one it would survive to the eldest. But the Committee 
held that in the case of an impartible estate survivorship 
cannot exist, as being an incident of joint ownership, which 
is incousistent with the separate ownership of the Rajall. 
Therefore, title by survivorship, where it varies from the 
ordinary rule of heirship, cannot, in the absence of custom, 
furnish the rule to ascertain the heir to a property which 
is solely owned and enjoyed, and which passes by inherit- 
ance to a single heir. Then, upon the double ground of 
nearness of kin and religious efficacy, the whole blood was 
entitled in preference to the half blood (ij ; that is to say, 
they held that nothing vested in any member of the family 
until the death of the last holder, and that at his death the 
heir was the person who was nearest to him. Some of the 
language used by their Lordships in their judgment seems 
inconsistent with the Shivagunga case, and those cases 
which liave followed it (§ 487), but the decrees themselves, 
and tlie ratio decidendi in each, are perfectly iu harmony. 
The Shivagunga case settled that where au impartible 
Zemindary was joint property, the heir to it must be sought 
among the male coparcenary. That is to say, no female 
nor separated member could succeed. The Tipperah case 
decided, that amongst these coparceners the person to suc- 
ceed was the one who was nearest the last male holder at 
the time of his death, and that the principle of survivor- 
ship could not be applied so as to give the succession to a 
person who was not the nearest heir. 


(i) Neelkiito Del r. Beerchunder, 12 M. I. A. 528, 54f0; 8. C. 8 B. L. B* 
(•P. C.) 18; S. C. 12Sath. (P. C.) 21. 
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§ 600. In a later case, where the succession to one of the 
Ghittur Polliems was disputed, the Madras High Court 
^ followed its own decision in Rungunayakamvia v. Ramaya, 
and refused to be bound by the principle laid down in the 
Tipperah case. The state of the family is shown by the 
diagram. On the death of a distant collateral releH^ion, 


4th Palaiyagiir 


' 1. 

Kuppi 

Gopal. 

9th Palaiyagar. 


1 . 

lOtli Palaiyagar 

Plaintiff. 


1 

leaves widow 


V6t)katach»lupati, 

Achamma, 


11th Palaiyagar, 
Defendaiit. 

Plaiutiff. 



Kuppi succeeded as 9th Palaiyagar by an arrangement with 
liis elder brother A. The High Court found that the effect 
of this arrangement was, that the elder consented to resign 
his immediate right of succession and that of his descendants 
in favour of Kuppi and his descendants, but that any rights 
which A. and his line might have on failure of Kuppi and 
his line were preserved intact. Kuppi was succeeded by 
his son, who died leaving no issue, a widow Achamma, his 
uncle Gopal, and his cousin Venkatachalapati. The Govern- 
ment gave the Polliem to the last named person, and he was 
sued by both the widow and Gopal. The claim of the widow 
was dismissed on the ground that the family was undivided, 
and that of Gopal on th^ ground that the defendant was the 
nearest heir. The Court held that Uie ruling in the Tipperah 
case that co-ownership, and therefore survivorship, did not 
ftist in impartible property, was opposed to the doctrine of 
the Shivagunga case, and to the ordinary law of Southern 
India and Benares, respecting the impartible property of a 
joint family. They laid dowif the canon that when impar- 
tible property passes by survivorship from one line to 
another, it devolves not necessarily on the coparcener 
nearest in blood, but on the nearest coparcener of the 
senior line*' (fc). 


{k) Naraganti v. Venkatachalapati ^ 4 Mad. 350, 265. 



ORDER OW SOOOmtOH. 

lindftl imd ordj. § 501. In a later case the Judicial Oommittee drew a dis- 

tire. *^®*^®”** tinction between lineal and ordinary piimogenitnre, which 

may perhaps reconcile the apparent conflict of cases (1)* 
The estate was one of the Oudh taluks. Under Act I of 
1869 which governs such estates it is provided that each 
taluq^ is to be entered in one or other of certain lists^ which 
regulate its mode of devolution. The estate in question was 
entered in the second list, which is a list of the taluqdars 
whose estates, according to the custom of the family before 
1856, ordinarily devolved upon a single heir. It was not 
entered in the third list, which included estates regulated 
by the rule of primogeniture. The plaintiff was the eldest 
surviving male of the eldest branch of the family of Pirthi 
Pal from whom descent was to be traced, but there were 
in existence other males of junior branches of the same 
family who were nearer of kin to Pirthi Pal than he was. 
The defendant admittedly had ud title. Both Courts found 
that the estate went by the rule of primogeniture ; by 
which apparently they only meant, that, as between several 
persons of the same class, the eldest would be entitled to 
succeed. Both Courts found in favour of the plaintiff, but 
the Judicial Commissioner seems to have thought that his 
decision only went in favour of the family as against the 
defendant, and that the rights of the respective members 
of the family, inter se, would be still open to discussion. 
The Privy Council reversed the decree of the lower Courts. 
They pointed out that the plaintiff in ejectment must make 
out an absolute title in himself. It was necessary therf- 
fore for the plaintiff to make out that the estate descended 
according to the rules of lineal primogeniture as distinguish- 
ed from descent to a single, heir amongst several in equal 
degree. That when a taluqdar’s name was entered in the 
second list and not in the third, the estate although it is to 
descend to a single heir, is not to be considered as an estate 
passing according to the rules of lineal primogeniture. 
Consequently that the plaintiff had not established a title 


^ (l) Achal Rdm ▼. Udai Pertab, 11 1. A. fil. 
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which would enable him to evict a defendant in actual pos 
sessian. 

§ 502. Possibly the following rules may be found to re 
concile all the cases : 

1. When an estate descends to a single heir, the presump- 

tion is that it will be held by the eldest member of 
the class of persons, who would hold it jointly if the 
estate were partible. 

2. In the absence of evidence to the contrary, the heir 

will be the eldest member of those persons who are 
nearer of kin to the last owner than any other class, 
and who are equally near to him as between them- 
selves. 

8. Special evidence will be required to establish a des- 
cent by lineal primogeniture, that is by continual 
descent to the eldest member of the eldest branch, in 
exclusion of nearer members of younger branches. 

4. The presumption as to primogeniture of either sort 
may be rebutted by showing a usage that the heir 
should be chosen on some other ground of preference 

§ 503. Illegitimate sons in the three higher classes never 
take as heirs, but are only entitled to maintenance (§ 434). 

It is said that by a special usage they may inherit, but in 
the only cases iu which such a special usage was set up it 
was negatived (m). The illegitimate son of a Sudra may, 
however, under certain circumstances, inherit either jointly 
or solely. His rights have ajready been referred to under 
the head of Partition (§ 434), but it will be necessary to go 
a little more fully into them here. His position rest upon 
two texts. Manu says (n), A son begotten by a man of 

(m) Mohunv. ChumwHf 1 8. D. 28 (87) ; Perahad v. Muhearae, 8 S. D. 182 
(176) j Bknoni w. UaharaJ, 8 All. 788. 

ISL. 1 179. The wordt * by the other eons* in Sir W. Jonee* tranelatooii «re 
Ukw itom the gloae of KuUaka Bhatta. Dr. Buhler traaelatea the same teat, 
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the servile cla49s ou his female slave> or' on the female slave 
of his male slave^ may take a share of the heritage, if per- 
mitted (by the other sons).” Yajnavalkya enlarges the rule 
as follows : Even a sou begotten by a Sudra on a female 
slave may take a share by the father’s choice. But, if the 
father be dead, the brethren should make him partaker of 
the moiety of a share ; and one who has no brothers may 
inherit the whole property in default of daughters’ sons” (o) . 
The first question that arises upon these texts is as to the 
nature of tlie connection out of which the illegitimate son 
contemplated by them must issue. Are the texts to be 
taken literally, as denoting that tlie mother must be the 
slave of the father, or do they denote a son born from a 
concubine, or the offspring of a merely temporary inter- 
course ? On this point there is a direct conflict of authority.’ 


Whether his 
mother muat 
hftTe been a 
ftlave. 


Heftning of 
•IftTO. 


§ 504. Jimuia Vahmia^ as translated by Mr. Colebrooke, 
takes the less strict view. He says in reference to Manu, 
** The son of a Sudra by a female slave, or other unmarried- 
woman^ may share, &c. ;” and he paraphrases the text of 
Tajnavalhya by the words begotten on an unmarried 
woman, and having no brother, &c.” (p). In a case which 
arose in Calcutta, Mr. J ustice Mitter stated that the above 
passages of the DayaBhaga were incorrectly translated, and 
that the first passage should run, ‘^The son of a SudVa by 
an unmarried female slave, &c. ;” and that the second 
passage should begin, Having no other brother begotten 
on a married woman, he may take the whole property.” 
The Court, therefore, held that the words '^son of a female 
slave” must be literally interpreted, so far as the districts 
governed by Bengal law were concerned, and that an ille- 
gitimate son whose mother* was not a slave could not 
inherit^ (g). Now, there seems to be no ground for suppos- 

*‘if permitted (by his father).** This ogrees with the ruJe laid down by 
Y ajnavalk ja. 

(o) Yftjnavallrya, ii. § 133, 134; Mikakshara, i. 13, § J. 

(p) Daya Bhaga, ix. § 29, 81 ; 8 Dig. 143. 

(q) Narain v. Ralchal, 1 Cal. 1 ; S. 0. 23 Sath. 334, citing 1 W. MaoN 18 ; 
2 W. MftcN. 15, n. ; Dattaka Chandiika, v. % 80, followed, after en examination 
of the M^raa and Bombay cases, in Kirpal Narain v. Sulcurmoni^ 19 Oil* 91. 
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ing tliat there is any difference in this point between the 
law of Bengal and the other provinces^ as all the authorities 
rely up^ the same texts. As slavery was abolished by Act 
V of 1843, it follows, if the above construction is sound, 
that the inheritance of the iilegitiinate son of a Sudra, bom 
after that date, has now become impossible. On the other 
hand, the Bombay High Court in an equally recent case, 
give a literal translation of the text of Jimuta Vahana, which 
exactly corresponds with Mr. Colebrooke's translation (r). 
So, Mahesvara renders the same text : He being born of an 
unmarried woman, and having no brother born of a wedded 
wife,^^ &c. (s). Prosonno Coomar 'ragore renders the cor- 
responding passage by Vachespati MIsra : A son of a Sudra 
by an unmarried woman/' {t) and the same rendering is 
given by Mr. Borradaile of the passage in the Mayukha (u). 
If, however, the proper translation of the passaj^e in the 
Day a Bhaga be that which is given by Mr. Juttice Mitter, 
then the question would be narrowed to this : What is 
meant by the term Dasi, or female slave ? The Dattaka 
Mimamsa, in describing the slave's son {Dasi piUra), says, 
A female purchased by price, who is enjoyed, is a slave. 
The son who is born on her is considered a slave son” (u). 
The point is discussed by the Bombay High Court, appa- 
rently without any knowledge of the Calcutta case, and they 
arrive at the conclusion that the word does not necessarily 
mean anything more than an unmarried Sudra woman kept 
as a concubine [w). In Madras it has frequently been held 
that the illegitimate son of a Sudra will inherit, and, although 
it has not been necessary to decide the point, it has been 
stated, or assumed, that the mother need not be a slave in 
the strict sense of that term. In Southern India, at all 
events, the word Dasi is invariably applied to a dancing girl 


(r) Rahi v. Oovind^ 1 Bom. HO. («) Duya Bhaga, ix. § 31, note. 

(0 Vivada ChintHmani, 374. 

(v) V. May , i\r. 4, § 33. The Mifcakshara, i. 13, § 3, and the Dattaka Chan, 
drika, y. § 30, only nse the term *' female alave.’* 

(«) Dattaka Mimamaa, iy. § 75, 76. 

(te) Rahi v. Govind, 1 Bom. 97) followed 8adu v, Baiaa, 4 Bom. 37i 44. 
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in a pagoda (»). Finally upon a review of all the authori- 
ties, the Madras High Court has ruled that although 
the primary meaning of the word Dasi was a slave, it 
included also a concubine, or a woman of the servile class 
in a secondary sense, and there is reason to hold upon the 
texts that an unmarried Sudra woman kept as a continuous 
concubine came within its scope^^ (y). And the Judicial 
Committee has also stated, though without reference to 
this point, that they are satisfied that in the Sudra caste 
illegitimate children may inherit^^ {z). Throughout the 
futwahs recorded by Messrs. West and Biihler, the term 
slave girl, or Dasi, and concubine, appear to be treated as 
convertible terras (a). The Allahabad High Court follows 
the Madras and Bombay ruling in preference to that of 
the Calcutta Judges (fc). 


Connection 
mutt be con- 
tinnoas, and 
lawful. 


§ 505. Probably in former times the permanent concubine 
was always a slave, that is, a person purchased, or born in 
the house, and incapable of leaving it at her own free will. 
But the principle of the rule seems to have been, that as 
the marriage tie was less strict among Sudras than among 
the higher classes, so the issue of women who were perma- 
nently kept by Sudras, though not actually married to them, 
was regarded as something between a legitimate son and 
the mere bastard offspring of a promiscuous, or illegal, 
intercourse. Accordingly, it has been held that the sou 
born of an absolutely prohibited union, such as an incestu- 
ous, or adulterous, connection, could not inherit, even to a 
Sudra; and it was suggested, though not absolutely decided. 


(a?) Chendrahhan v. Chingooram^ Mad, Dec. of 1819, 50 ; Pandaiya v. FuZi, 
1 Mad. H. U. 478, affirmed; Suh nowww, Inderun v. Hantasawmy, 18 M. I. A. 
141 ; S. C. 3 B. L. R. IP. C.) 1 ; 8. C. 12 8uth. (P. C.) 41 ; 8. C. 4 Mad. Jur. 
828 ; Muttuiamy v. Venkataeuhha^ 2 Mad. H. C. 29<1 ; S. C. on appeal, 12 M. I. 
A, 208 ; 8. C. 2B. L. U. (P. C.) 16; S C. U Snth. (P. C.) 6; Daffi Pnrin r. 
Datti hangarUf 4 Mad. H . C. 2(11 ; 8. 0. 4 Mad Jur. 186 ; Krishnamma v. Papa^ 
ib 231 ; 8. C. 4 Mad. Jur. 130. 8eo too per Mr. Colebrookepi 8tni. H. L. 68. 

(v) Kriehnayan ?. Muttvsami^ 7 Mud. 407) p. 412 ; Brindaoana v. Hadhanhani, 
12 Mad. p. 86 

(») Per Qiffardf L. J., Inderun v. Ramoiatomy^ 18 M. I. A. 159; tupra, 
note (s). 

(a) W. A B. 875-*-386. 

(5) SaraeuU v. Jfannv, 2 All. 184; Bargohind ▼. Dharam Bingh^ 6 AU* 889. 
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that the intercourse between the parents must have been 
a continuous one ; there must have been an established 
concubinage, or, in other words, the woman must have 
been one exclusively kept by the man^^ (c). In Bombay 
it is said by the High Court, that the condition that the 
Sudra woman should never have been married, has in 
practice been disregarded. But the cases referred to by 
the Court are all cases in which the subsequent connection 
with the previously married woman was not an adulterous 
one, but was sanctioned by usage having the force of 
law (d), 

§ 506. Supposing an illegitimate Sudra to be entitled, 
the next question would be as to his rights. Upon this the 
Mitakshara says in explanation of the texts of Maiiu and 
Yajnavalkya (§ 503), ^^The son begotten by a Sudra on a 
female slave, obtains a share by the father^s choice, or at his 
pleasure. But after the demise of the father, if there be 
sons of a wedded wife, let these brothers allow the son of the 
female slave to participate for half a share, that is, let them 
give him half as much as the amount of one brother's allot- 
ment ; however, should there be no sons of a wedded wife, 
the son of the female slave takes the whole estate, provided 
there be no daughters of a wife, nor sons of daughters. But 
if there be such, the son of the female slave participates for 
half a share only” (#^). The Bengal authorities are to the 
same effect, but say nothing of his right to share with the 
daughters (/) . The only writer who refers to his right where 
there is a widow, is the author of the Dattaka Chaiidrika, 
He says, " If any, even in tlje series of heirs down to the 
daughter's son, exist, the son by a female slave does not 
take the whole estate, but on the contrary shares equally 

(c) Datti Pariiti v. DatH Bangaru^ 4 Mad. H. G., 204, 21& ; S. G. 4 Mad. 
Jar. 180; Vencatachella v. Parvatkam, 8 Mad. H. 0. 134; Hahi v. Oovind^ I 
Bom. 97 ; Kuppa v. SingarawlUt 8 Mad. 325 ; Dalip v. Qanpat, 8 All. 887. 
See anfe, ( 72. 

(d) Jiahi v. Oovind^ 1 Bom. 118. 

(e) Mitakeharn, i. 12, 8 2. 

(/} Daya Uhai^a, ix. § 29-81; I). K. S. vi. §82 — 85; 8 Dig. 148 ; Viramit., 
p. 180, $ 22. 
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{s a widow. 


with such heir*^ (ff). This is also the opinion of a pandit 
whose futwah is given in West and Biihler 383. On the 
other hand^ the editors, in a remark appended to that 
futwah, say, The illegitimate son would inherit the whole 
estate of his father, even though a widow of the latter might 
be living.'^ This remark is adopted by the High Court of 
Bombay, and they state that the illegitimate son will also 
share the property with the daughter and the daughter^® 
son, while there is a widow in existence, subject, of course, 
to the charge of maintaining the widow (h) . The rule was 
affirmed in a later case also in Bombay (i). There Manaji, 
a Sudra, died leaving a legitimate son Mahadev, an illegiti- 
mate son 8adu, two widows Baiza and Savitri, and a legiti- 
mate daughter JDaryahai, * Mahadev and Sadu entered into 
joint possession of the estate, and then Mahadev died with- 
out issue. It was held that if Mahadev had died before 
his father, Sadu would have been entitled to only half a 
share, i.e., one-third of the property, and the remaining 
two-thirds would have vested in Darya as the legitimate 
daughter of Manaji, and Baiza and Savitri would have 
been entitled to maintenance. But that under the actual 
facts of the case Mahadev and Sadu took the whole, subject 
to the maintenance and marriage expenses of the widows 
and daughter, and that, on the death of Mahadev, Sadu 
took the whole by survivorship. The result would be, that 
wherever there was an illegitimate son, the widow would 
be entitled to no more than maintenance. Also, that a 
daughter and a daughter's son would, in such a case, 
inherit to the exclusion of the widow, and maintain her, 
though it is a first principle that neither can ever take, 
except in default of her. 

§ 507. It certainly would require very strong authority 
to establish such an abnormal state of things. Yet there 
is absolutely no original authority for it, except the remark 
of Messrs. West and Biihler, which itself rests upon 

(<y) Dattaka Chandrikfl, v. § SO, 31. (?i) Rahi v. Qomndy 1 Bom. 97, 104. 

(t) Sadu y. Baiza, 4 Bom. Zf, 52. 
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nothing (A;). The chapters of the Hindu law-books, which 
treat of a widow^s estate, nowhere suggest such a limitation 
of her rights. No text writer, no decision, alludes to such 
a possibility. The passages which discuss the position of 
an illegitimate son do not even mention the widow, and 
seem to me not to involve the doctrine of the Bombay High 
Court, by necessary, or even by probable, implication. 
Suppose we try a perfectly literal interpretation of the 
texts upon the subject. Yajnavalkya says that an illegiti- 
mate son without brothers may inherit the whole estate in 
default of daughters^ sons. The obvious meaning is that 
until the line, which terminates with a daughter's son, is 
exhausted, he cannot take the whole estate, but is only 
entitled to a part of it. Vijnanesvara makes this even 
clearer, by saying that a daughter also excludes him from 
the whole estate, leaving him still entitled to part. He 
does not think it necessary to say the same as to the widow, 
who ranks before the daughter. Then, as to the interme- 
diate period, he is to have a share, which is to be half the 
share for a son. The literal meaning of this is, that in each 
given instance you are to ascertain what share he would 
take if he were legitimate, and then give him half of it. 
Suppose there is a legitimate son, then, if he also were legiti- 
mate, the estate would be divided into moieties, of which 
each would take one. Being illegitimate, he only takes 
half of the moiety, leaving the remaining three-quarters 
to his brother (/). Suppose there is no legitimate son, 
but a widow, daughter, or daughter's son ; now, if he were 
legitimate, he would take the whole. Being illegitimate. 


{k) There is a futwah quoted at W. & B. 360, in which illegitimate sous are 
made to exclude a widow. But the widow in question was one who bad been 
married twice. Such a widow appears not to be entitled to the full rights of a 
widow married as a virgin. See W. & B. 386. 

{1) This is the view tukeu by one Shaetry, W. & B. 382. But according to 
others the meaning is that the division is to be made so that the legitimate son 
shall have double the share of the illegitimate, that is, in the case put, the for- 
mer would hnve two>thirds and the latter one-third; W. & B. 881, 884; per 
curiam^ JSadu v Baizat 4 Bom. 52. A similar difference exists as to the mode 
in which the fourth share to be received by a daughter on partition was to be 
oaloulated, anfs, § 441 , or by au adopted sou in the case of the subsequent birtl^ 
of a legitimate son ; ante, $ 155. 
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he takes only half, the other half going to the widow, 
daughter, or daughter’s son, respectively. If there are none 
of these, or upon the extinction of all, he takes the whole* 
Now this is exactly what Devanda Bhatta says in the pas- 
sage above referred to (m). And the same is substantially 
the view taken by the Bombay Shastries quoted in West and 
Biihler, though they differ as to the ex8W3t proportions taken, 
and by Mr. W. MacNaghten and Jagannatha (n) . In the 
first Bombay case the whole discussion was obiter dictum, 
as the Court decided that the claimant did not come within 
the terms of the texts at all. In the second case the illegiti- 
mate had actually taken along with the legitimate son, so 
as to let in the principle of survivorship. The Madras 
High Court appears to take the view of the widow’s rights 
which has been suggested above in cases where the pro- 
perty is partible (o), and gives the widow the preference over 
the illegitimate son, where the property is impartible (p). 
In a recent case in Bombay, Sargent, C. J. seems to have 
adopted the view of the above texts which is stated in this 
paragraph (^). 


Bastards inherit 
to each other. 


§ 508. Illegitimate sous can only take to their father’s 
estate. They have no claim to inherit to collaterals (r). 
It has also been held by the Madras High Court that 
they have no claim by survivorship against the undivided 
coparceners of the father, and therefore cannot sue his 
brothers and their sons for a partition after his death («) . 
The principle is, that as against the father the illegitimate 
son can only take by his choice, and therefore is not a joint 
heir with him, until he has actually been made such by some 
paternal act [t). In the absence of such an act he can 


(m) Dattaka Gbaud rika, v. § 30, 81. 

(n) W. A B. 381—886 ; aoc. 1 W. MacN. 18; 8 Dig. 148. 

(o) 8 Mad. 661 . (p) Harvati v. Tkirumalai^ 10 Mad. 884. 

(q) SheagiH v. Qir&wa^ 14 Bom. 282. In Khaudeish a legitimate daughter 
and an illegitimate sou share together. Steele, 180. 

• (r) 2 W. MacN. 15, n. ; Ni$ear v. JCowar, Marsh, 609. 

(a) Krishnayan v. Muttusami, 7 Mad. 407 ; Hanqji v. Kandoji^ 8 Mad. 667 | 
approved 12 Mad. p. 408. 

{,t) Sadu V. Baiza, 4 Bom. 87 ; per curiam^ 11 Cal. 714. 
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only take as heir, and survivorship will intercept his claim 
in that capacity, just as it does that of the widow, daughter, 
or daughter’s son, with whom he would share. If, howeven 
the father leaves legitimate and illegitimate sons, then the 
legitimate takes in preference to all other heirs and the 
illegitimate share with him. When they have once taken 
jointly, on the death of the legitimate son without issue, the 
illegitimate takes the whole by survivorship, and in this 
way supersedes the right of the widow (w). It is also to 
be remembered that, as the English rule which prevents 
bastards tracing to their father has no existence in Hindu 
law, so the fact of illegitimacy does not prevent bastard 
brothers claiming to each other. Accordingly, where two 
take jointly, the estate passes by survivorship in the ordinary 
way. Still less is there any absence of heritable blood as 
between bastards and their mother {v), 

§ 509. Widow. — In default of male issue, joint with, or Several widow*, 
separate from, their father, the next heir is the widow {w)^ 

Where there are several widows, all inherit jointly, accord- 
ing to a text of the Mitakshara, which should come in at 
the end of ii. 1, § 5, but which has been omitted in Mr. 

Colebrooke’s translation : The singular number, ^ wife,’ in 
the text of Yajuaralkya, signifies the kind. Hence, if there 
are several wives belonging to the same, or different classes, 
they divide, and take it (a*)” All the wives take together 
as a single heir with survivorship, and no part of the hus- 


(u) Sadu V. BaizOj ub. sup j Jogenth'o v. Nittyanundf 11 Cal. 702, affd. 17 1. 
A. 128 ; S. C. 18 Cal. 151, where it was held that the same rule applied to an 
impartible Kaj. 

(*) Venkataram v. Venkata LuUhmee^ 2 N. C. 804; Pandaiya v. Puii, 1 
Mad. H. C. 478 ; Mayna bai v. Uttaram^ 2 Mad. H. C. 197 ; Myna Boyee v. 
Ootaranhf 8M. 1. A. 400; S. G 2 buth. (P. C.) 4; W. & B. 455. 11 Mad. p. 
897 ; Sivaaangu v. Minalt 12 Mad. 277 ; Narasanna v. Oangu, 18 Mad. 188 ; pm' 
cui-iam^ II Cel. p. 714 ; Tara Munnee v. Motee Buneanee, 7 S. D. 278 (825}. 

(to) Mitakshara, ii. 1; Dtiya Bhaga, xi. 1, § 48; V. May., iv. S, §1 — 7i 
Viramit., p. 181, ch. iii. Bamappa v. bithummalt 2 Mad. 182; Baikriahna v. 
Bavitribaif 8 Bom. 54. See ante, § 481, et, seq. So the widow sucoeedB at 
once on renuiioiation of his rights by the prior heir. Jiuvee v. Hoopshwiker^ 
8 Bor. 656, 665 [7l8] ; Bam Kannye v. Meemomoi/se, 2 Suth. 

( 0 ) See as to Ime umissioi], Golostuoker, 15 ; Smriti Chundrika, xi. 1. § 
note 2 1 Tara Chand v. Beet Bam, 8 Mad. H. C* 51 j Viramit, p. 1581 
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Severn! widows, band^s property passes to any more distant relation till all 

are dead (y). Where the property is impartible, as being 
a Raj or ancient Zemindary, of course it can only be held by 
one, and then the senior widow is entitled to hold it, sub- 
ject to the right of the others to maintenance (z). In other 
cases the senior widow would, as in the case of an ordinary 
coparcenership, have a preferable right to the care and 
management of the joint property. But she would hold it as 
manager for all, with equality of rights, not merely on her 
own account, with an obligation to maintain the others (a). 

§ 510. Where several widoM's hold an estate jointly, or 
where one holds as manager for the others, each has a right 
to her proportionate share of the produce of the property, 
and of the benefits derivable from its enjoyment. And the 
widows may be placed in possession of separate portions of 
the property, either by agreement among themselves, or by 
decree of Court, where from the nature of the property, or 
from the conduct of the co-widows, such a separate posses- 
sion appears to be the only effectual mode of securing to 
each the full enjoyment of her rights. But no partition can 
be effected between them, whether by consent or by adverse 
decree, which would convert the joint estate into an estate 
in severalty, and put an end to the right of survivorship* 
In the case of Bindamma v. Venkataramappa cited below, 
it was suggested that the widows might possibly enter into 
such an agreement as would bind each to an absolute 
surrender of all interest in the share of the other, so as to 
let in^the next heirs of the husband after the death of that 
other (6). It is difficult, however, to see how such an 

(y) 1 W. MacN. 20; 2 W. MacN. 87 ; F. MacN. 6; Berjessory v. Raniconny^ 

2 M. Dig. 80; Rumea v. Bhagee^ I Bom. H. 0. 66; Jijoyiamba v. Kamakshi^ 

3 Mad. H. 0. 424; Bhugwandeen v Myna Haee^ II M. I. A. 467; H. 0. 0 Suth. 
(F. C.) 23 ; Nilamani v. Radhamani^ 4 1. A. 212 ; S. (J. I Mad. 290; BuLakidas 
V. Keahavial, 6 Bom. 85. Tbe coutrary opinion of Jiniuta Vuhana is not now 
law ; Daya Bliaga, xi. 1, § 15, 47. 

(«) Vutaavoy v. Vutaavoyf I Mad. Deo. 453 ; Seenevullala v. Tungama, 
2 Mad. Dec. 40. 

(a) Jijoyiamba v. Karnakahif ub. sup, 

(.6) Jijoyiamba v. Kainakshif Bhugwandeen v. Myna Baee. Nilamani v. 
Radhamani^ ub. sup., note (y) ; See however Mt. SundUir v. Mt. Parhati^ 16 I. 
A. 186. 8. 0. 12 All. 51 ; Rindamma v. Venkataramappat^ Mad. H. 0* 268; 
Rampiyari y. Mulchandf 7 Ml. 114 . 
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agreement could bind the surviving widow, for the benefit 
of any heir of the husband who was not a party to the 
contract. On the same principle of joint tenancy with 
survivorship, no alienation by one widow can have any 
validity against the rights of the others without their 
consent, or an established necessity arising under circum- 
stances which rendered it impossible to seek for con- 
sent (c). It has, however, been held that a widow can 
alienate her life interest as against her co-widows, just as 
she can against the reversioners, and that such alienation 
can be enforced by partition against them, without prejudice 
to their rights of survivorship (d), 

§ 61 L Whatever may have been the ancient law on the 
subject (§ 88), it is quite clear now that chastity is a con- 
dition precedent to the taking by the widow of her hus- 
band\s estate (e). But a question upon which there has 
been much conflict of authority arises, whether the incon- 
tinence of a widow is like any other ground of disability, 
which only prevents the inheritance from vesting, or 
whether it will devest her estate when she has once become 
entitled to it in possession. The weight of authority in 
earlier times seems certainly to have been in favour of the 
latter view, upon the principle, no doubt, that the widow 
only received her husband^s estate for the purpose of pro- 
viding for his spiritual necessities, and that she would be 
unable to do so if she were living in a state of guilt. In 
later times, however, the more secular view prevailed, that 
a widow’s estate was in this respect not different from that 
of any other limited owner, and could not be defeated by 
any ground of incapacity intervening after it had once 


(c) Bhugwaiideen v. Myna Baeejuh. sup ; Vasudeva Singaro v. Vizianagram 
Rani, 19 I. A. See post, Ohup. XX. 

{d) Janokinath v Mothurnnath, (F. B.) 9 Cal. 680, dieagreeinff with Katha^ 
perumnl v. Venkabai, 2 Mad. 174 ; Ariyaputri v. Alamelu, 11 Mad. 804. 

{e) Mitakshara, ii. 1, § 37 — 89; Smriti Chandrika, xi. 1, §12 — 21; Vivada 
Ohiutaniani, 289 — 91 ; V. May., iv. 8, § 2, 6, 8, 9; Daya Bhnga, xi. I, § 47, 48, 
66. See all fclie oases discussed, Ken'y Kolitany v. Moneeram» 18 B. L. R. 1 : 8. 
C. 19 Sutb. 367. 
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vested in possession. The whole law upon the subject was 
elaborately discussed and examined in a case before the 
Bengal High Court, in which the latter doctrine was main*- 
tained, and this decision was affirmed by the Privy Council. 
The same ruling had previously been laid down by the 
Courts of Bombay, the North-West Provinces and the 
Punjab, and it may be assumed, therefore, to be the gene- 
ral law of India (/). 


Second § 512. The second marriage of a widow was formerly 

marriage. unlawful, except where it was sanctioned by local custom 

(§ 89), consequently it entailed the forfeiture of a widoVs 
estate, either as being a signal instance of incontinence, or 
as necessarily involving degradation from caste (g). Even 
where second marriages were allowed in Bombay, the wife 
was compelled to give up the property she had inherited 
from her first husband (h). This seems also to have been 
^dowman^g/ custom among the Tamil tribes, upon the evidence of 

the Thesawaleme (i), and the same principle has been 
recently applied by the High Court of Madras in the case 
of a second marriage of a Maraver woman, and of a Lingait 
Gounden in the Wynaad (fe). In the case of the Maraver 
woman they proceeded upon the ground that the Maravers 
were governed by the general body of Hindu law, except 
in so far as it could be shown that exceptional usages pre- 
vailed. Therefore, that the special usage which allowed a 
Maraver widow to re-marry, did not prevail over the general 
principle that a widow could only retain the property of 
her husband so long as she continued to be the surviving 
portion of the deceased. In the case of the Lingait Gounden 


if) Kery KoUtany v, Moneeranif 18 B. L. R. 1 ; S, C. 19 Sutb. 867 ; offd. 
7 I. A. 116 ; S. C. 5 Cal. 776 ; Parvati y. Bhiku, 4 Bom. H. C. (A. O. J.) 25 ; 
N»halo V. Kisherif 2 All. 150; Bhawani v. Mdhtah^ ib.» 171 ; Punjab cnstoms, 
I 61. See as to the effect of Act XXI of 1850 (Freedom of Religion) upon the 
nncbastity of a widow. Ra^koonwaree v. GolabeSf 8. D. of 1858, 1891. 

(g) \ stra. H. L. 242 ; W, & B. 110; Kery KoUtany v. Mooneeram, 18 B. L. 
R. ‘76; 8.0. 19 Sutb. 867. 

{h) Hvrkoonwur v. Ruttun Baee^ 1 Bor. 431 [476] ; Treekumjeev. Mt. Laroo, 
2 Bor. 861 [897] ; Steele, 26, 159, 168. 

(t) llieBwaleme, i. $ 10. 

(Ir) Murugayi v. Viramakali^ I Mad. 226 ; Koduthi y. Madu, 7 Mad, 821, 
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they found a special usage that the widow on her re-marriage 
ceased to inherit her husband^s estate. In an Allahabad 
case a widow of the Sweeper caste had re-married, and it was 
found as a fact that she did what in her caste never had 
been and was not prohibited by the law to which she was 
subject, and her marriage was a good and valid marriage.” 
The Court held that she did not forfeit her interest in her 
husband^s property, since the Act of 1856 was passed for the 
purpose of enabling persons to marry who could not re-marry 
before the Act and § 2 only applies to such persons (Z). In 
this case no special usage entailing forfeiture was suggested, 
and no very strong presumption could arise as to the rigorous 
application of Hindu law to such outcastes as sweepers. 
The marriage of widows is now legalised in all cases. But 
the Act which permits it provides that " All rights and in- 
terests which any widow may have in her deceased husband^s 
property, by way of maintenance, or by inheritance to her 
husband or to his lineal successors, or by virtue of any will or 
testamentary provision conferring upon her, without express 
permission to re-marry, only a limited interest in such 
property, with no power of alienating the same, shall, upon 
her re-marriage, cease and determine as if she had then 
died ; and the next heirs of her deceased husband, or other 
persons entitled to the property on her death, shall there- 
upon succeed to the same” (m) . It has been held that this 
section only operates as a forfeiture of existing rights, and 
creates no disability to take future interests in the family 
of the widoVs late husband. Therefore, that she may 
succeed as heir to the estate of her son by a first marriage, 
who had died after her secctfid marriage (?i). There has 
been a conflict of decisions in Calcutta, as to whether 
the disabling section applies to a Hindu widow, who 
had ceased to be a Hindu at the time of her second 

(2) Har 8arnn Das v. Nandi^ 11 All. 380. 

(w) Act XV of 1856, § 2 (Hindu Widow Marriage). This Act does not render 
illegal proceedings of a onste nature, such as exclusion from a temple, founded 
upon the Act of re-marriage. Venkatachalapati v. Svhharayadu, 13 Mad. 293. 

(n) Ahora Boreani^ 2 B. L. H, (A. C, J.) 199; S. C. li Suth. 82; Rupan 
V. Huhmit Punjab Customs, 99, 
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marriage. It has been lately decided by a Full Bench 
that it does (o). There a Hindu widow, who had inherited 
the estate of her deceased husband, married a second hus« 
band who was not a Hindu, in the form provided by Act 
III of 1872, having previously made a declaration under 
§ 10 of that Act that she was not a Hindu. The Chief Justice 
stated the opinion of the Full Bench as follows (p. 299),'— 

Section 1 no doubt relates to marriages between Hindus, 
but § 2 includes all widows who are within the scope 
of the Act, that is to say, all persons who being Hindus 
become widows, and it must follow from this, that if any 
such widow marries, she is deprived by the section of the 
estate which she inherited from her deceased husband. 

This decision leaves untouched the questions decided by 
the Madras Court in the Lingait Gounden case, and by the 
Allahabad Court in the Sweeper case. Wilson, J. who was 
one of the referring Judges in the Calcutta case, pointed 
out that the Act of 1856, as explained by its preamble, 
applied to all Hindu widows other than those referred to 
under the words * with certain exceptions ^ who could with- 
out the aid of the Act marry according to the custom of 
their caste. He would, therefore, have agreed with the 
Allahabad Court that neither the enabling nor the dis- 
abling clauses (§§ 1 and 2) of that Act applied to such 
exceptional persons. On the other hand, both he and 
Banerji, J. agreed that it was of the essence of a Hindu 
widoVs estate that it should only continue while held by 
her as a widow, and that no act of hers could enlarge 
this estate (p). In the casf^, therefore, of a widow who 
could re-marry without the assistance of the Act, the ques- 
tion would still remain, was her estate restricted, either by 
general law or local usage to the period of her widowhood. 
If it was, the legality of her second marriage would not 
prevent the determination of her estate. 


(o) Viaiangini Gupta v. Ram Button Roy^ 19 Oal. 289, over-ruling Qopal 
Singh v. Dhungaaoe^ 3 Bath. 206. 

(p) 19 Cal. pp. 292, 293, 295. 
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It has been laid down in the North-West Provinces that 
a widow, having minor children, who has re-married is not 
their mother within the meaning of Act XV of 1856, § 3, so 
as to entitle her to be made guardian by virtue of her 
relationship, in the absence of an express appointment by 
the late husband (^). 

§ 513. The Daughter comes next to the widow, taking Daughter, 
after her or in default of her (r), except where by some 
special local or family custom she is excluded {s)» It has 
been held in Bengal that she is under the same obligation 
to chastity as a widow ; therefore, as the law is now settled, bound* to* chw- 
incontinence will prevent her taking the estate, but will 
not deprive her of it if she has once taken i fc (^) . In Bombay, 
however, it has been held after a full examination of all the 
authorities bearing on the point, that, under the law prevail- 
ing in Western India, a widow is the only female heir who 
is excluded from inheritance, by incontinence, and the 
opinion of the Allahabad High Court seems to be in the 
same direction, though the point has not required an express 
decision {u ) . It will be observed that the Daya Bhaga and 
the Daya Krama Sangraha, which are the leading Bengal 
authorities, both quote in support of the daughter's right 
of succession, a text ascribed to Vrihaapati which states 
that she must be virtuous (r)« The same text is also relied 
on in the passages in the Viramitrodaya and the Smriti 
Chandrika which refer to a daughter's right, while no 
mention of the qualification is contained in the correspond- 


{q) Khuehali v. Ra«i, 4 All. 06. • 

(r) Mltaki«bara, ii. 2 ; Smriti Chandrika, xi. 2 ; V. May., iv. 8, § 10 j Vivuda 
Chiutaniani, 202 j Daya Bhaga, xi. 2, § 1, 30; Viramit., pp. 137, 140. 

ti») See as to such cufitoms, Ferry, O. C. 117 ; Bhan Nanaji w Sundrahai^ 
11 Bom. H. C. 240; Ruseic v. Purushf S. D. of 1847, 205 ; Hiranath v. Ram 
Naruyarifd B. L. K. 274 ; 8. C. 17 8uth.3l6| Chmvdhry Chintamun y. Mt, 
Nowlukho. 2 1. A. 2C8 ; S. C. 24 Siith. 255 ; Prasijivan v. Bat Reva^ 6 Bom. 
482 ; Punjab Cuatoms, 16, 26, 37, 47- 

{t) 2 W. MacN- 182; per Mitter^ J., Aery KoUtany v. Moneerccw^ 13 B. L* 
R. 48 ; 8. C, 10 Suth. 867 ; nn/e, § oil ; Ramnoth v. Durga, 4 Cal. 650. 

(tt) Advyapa V. Rudrava^ 4 Bom. 104; Deokee v. Sookhdeo^ 2 N.*W. P. p. 
363 ; Oanga v. Qhasita^ 1 All. 46; followed as regards a mother in Kojiyadu v, 
Lakemi, 5 Mad. 149. 

Cv) 8 Dig, 186 1 Daya Bhaga, xi. 2| $ 8 ; Daya Krama Sangraha, i. 8, § 4. 

61 in. 
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ing passages of the Mitakshara and Mayukha {w). This is 
the more remarkable in the case of the Mitakshara^ since 
the author borrows part of the text of Vrihaspati, omitting 
the clause which requires virtue in the daughter. It may, 
therefore, well be that in the Bengal school chastity may 
be essential to a daughter’s right to inherit, while it may 
be unnecessary in Western India. Further, in Bengal there 
is the authority of Rughunandana that the word, ^ wife,^ 
in passages relating to the rules of succession, is only illus- 
trative, and applies to females generally. This he expressly 
states to be the case as to the obligation to chastity (tc) . In 
considering the question in the Northern parts of India 
which are governed by the Mitakshara, it will be important 
to ascertain what weight is to be given to the opinion of 
the Viramitrodaya, while in Southern India similar refer- 
ence will have to be made to the Smriti Chandrika, It will 
be seen in the next paragraph that the Smriti Chandrika 
appears to base its views as to the rights of daughters upon 
religious principles, which have failed to secure acceptance 
in Madras. There seems to be no doubt that a daughter 
will be excluded by incurable blindness or any other ground 
of disability, such as would disqualify a male (y). It must 
only inherita to be remembered that a daughter can only inherit to her own 
her ownfathei, daughter of the brother, the uncle, or the 

nephew is not an heir (§ 491). If a son dies before his 
father, leaving a daughter, and then the father dies, also 
leaving a daughter, the inheritance will pass to the daughter 
of the father (z). And so, if one of two undivided brothers 
under Mitakshara law dies first, leaving a daughter, and 
afterwards the surviving brofeher dies childless, the estate 
will pass to his collateral relations, not to the daughter 
of the first brother (a). Of course, in Bengal the daughter 
would at once have taken the share of her deceased father. 

{w) Viramit.* p. 179, § 8; Smriti Chandrika, xi. 2, § 26 j Mitakahnra, ii. 1, 
S 2 ; V. May., iv. 8, § 10—12. See per Weetropp^ C. J., 4 Bom. p. 110, eupra* 
(os) See Ramnath v. Duraa^ 4 Cal. p. 554. 

(y) Baltuhai v. Manchhabai, 2 Bom. H. C. 6. 

(c) Sooranamy v. Vencataroyen, Mad. Dec. of 1858, 157 ; 2 W» MaoN« 176. 
{a) Soobba Moodelly f* AuchalCLy^ Mad. Dec, of 1854, 158. 



^arM. 518 It 514.] 


DAUGHTlflllB* 


646 


The case of the father^s daughter, claiming as sister, has 
already been discussed (§ 489). In Bombay, a grand- except in Bom- 
daughter, a brother's daughter, and a sister’s daughter are 
held capable of inheriting, on the principle which prevails 
in Western India, that females born in the family are gotraja 
aapindaa (6). They come in, however, not as daughters 
but as distant kindred. 


§ 514. The mode in which daughters inherit mter se Precedence, 
depends upon the school of law which governs the case. 

The different principles which prevail upon this point in 
Bengal and the other provinces have been stated already Bengal. 

(§ 479). Mr. W. MacNaghten states the order of preced- 
ence in the different provinces as follows (c) . According 
to the doctrine of the Bengal school the unmarried daughter 
is first entitled to the succession ; if there be no maiden 
daughter, then the daughter who has, and the daughter 
who is likely to have male issue are together entitled to the 
succession, and on failure of either of them, the other takes Precedence, 
the heritage. Under no circumstances can the daughters 
who are either barren, or widows destitute of male issue, or 
the mothers of daughters only, inherit the property (d). 

But there is a difference in the law as it obtains in Benares Benares, 
on this point ; that school holding that a maiden is in the 
first instance entitled to the property ; failing her, that the 
succession devolves on the married daughters who are indi- 
gent, to the exclusion of the wealthy daughters ; that in 
default of indigent daughters, the wealthy daughters are 
competent to inherit ; but no prefereuce is given to a 
daughter who has, or is likely to have male issue, over a 


ib) W. & B. 496—498. See ante, § 488. (c) 1 W. MacN. 22. 

(d) See also 2 W. MacN. 39, 44, 46, 49, 58 ; V. Ddrp, 166, 172 ; Anon, 2 M. 
Dig. 17 } Rajehunder v. Mt, Dhuninunee,3 S. D. 862 (482) ; Binode v. Purdhani 
8 Sttth. 176. But since a widow may now re- marry (§ 512) and have male issuet 
It has been held that even in Bengal widowhood is not perse on absolute ground 
of exclusion. Bimota v. Dangoo^ 19 Suth. 189. A widowed daughter who, at 
the time the succession opens, has a son who is dumb, but not shown to be 
incurably so, may inherit. It was not decided whether she would have been 
exoluded, if it could be shown that the defect was congenital and inoarablei « 
Ohara Ohunder v« Noho 8andar%^ 18 Cal. ■ 
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daughter who is barren or a childless widow (a) . According 
to the law of Mithila^ an unmarried daughter is preferred to 
one who is married ; failing her^ married daughters are 
entitled to the inheritance. But there is no distinction made 
among the married daughters ; and one who is married, and 
has, or is likely to have male issue, is not preferred to one 
who is widowed or barren. Nor is there any distinction made 
between indigence and wealth.^' The law of the Mitak- 
shara has been also stated in accordance with this view by 
Mr. Colebrooke and the High Courts of Bengal, Bombay and 
the North-Wesh Provinces, and by the Privy Council (/). 
I have already observed (§ 479), that the Smriti Chandrika 
follows the doctrine of religious eflScacy so far as to exclude 
barren daughters, and Madras pandits have stated in 
accordance with it, that a daughter with male issue excludes 
a sonless daughter (g). The High Court of Madras, how- 
ever, upon a full examination of all the authorities, has 
declined to follow the Smriti Chandrika upon this point in 
preference to the Mitakshara (fe). 

§ 515. Where daughters of the same class exist, they all, 
except in Bombay, take jointly in the same manner as widows 
(§ 509) with survivorship (?). If they choose to divide the 
property for the greater convenience of enjoyment they can 
do so, but they cannot thereby create estates of severalty, 
which would be alienable or descendible in any difEel*ent 
manner (A:). If at the death of the last survivor another 
class of daughters exists, who have been previously exclud- 


[e) Indigence is an absolntc term, and^is not limited to casoe where a daughter, 
otherwise well off, has received no provision from her father ; Danno v. Darho, 
4 All. 243. As to Kombav law, acc. Bakubai v. Manchhabai^ 2 Bom. H. C. 5 ; 
J*oli V. Narotum, 6 Bom. H.C. (A.C.J ) 188 ; Jamnabai v. Khimji^ 14 Bom. p. 12. 

</) 2 Stra. H. L. 242 j 2 Sutb. 1/6, isupra ; Uma Deyi v. Ookoolanund^ 5 
1. A. 46 ; B. C. 3 Cal. 587 ; Audh Kumnri v. Chandra^ 2 All. 561 ; Jatnnabal v« 
Khimji^ 14 Bom. p. 4. ^ 

ig) Smriti Chandrika, xi. 2, §21 ; 8tra. Man. |828| Doora&amy v. RainamaUli 
Mad. Dec. of 1852, 177- Wemb., Oocoolanund v, Wooma Daw, 15 A L. K. 
40.5 ; S. 23 Snth. 340 ; affd. 5 I. A. 46 ; 8 0. 3 Cal. 587. 

{h) Simmani v. Muttaninuil^ 8 Mad. 265. 

(i) Daya Bhaga, xi. 2, § 15, 80; V. May., iv. 8, § 10 ; Kattaina Nachiar v. 
Vorasinga Tevar, 6 Mad. H. C. 810, 

(k) F. MaoM. 56 j per curiam, Bmgamalathammal ?. Valayuda, 5 Mad* 
0 * 817 • 
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ed, they will come in as next heirs^ if admissible (Z). And 
although according to Bengal law a childless, or barren, 
widow cannot inherit originally, still if she has already taken 
as one of a class of sisters, that which would have been 
an original disqualification will not prevent her taking the 
whole by survivorship on the death of her co-heiresses (w). 

Where property is impartible, the eldest daughter of all 
the sisters, or of the class which takes precedence, is the 
heir (n). 

In Bombay the text of the Mayukha (iv. 8, § 10) if there Bombay, 
be more daughters than one they are to divide (the estate) 
and take (each a share) has been held to support the view 
that daughters take not only absolute but several estates, 
which, in the absence of issue, they may dispose of during 
their lives or by will. Of course where this doctrine 
prevails there can be neither a joint holding nor survivor- 
ship (o). 

§ 516. ^ It was at one time supposed that an exception to Exception to 
the right of any daughter (otherwise admissible) to succeed 
before a daughter’s son, existed in Bengal. Mr. MacNaghten 
says : If one of several daughters who had, as maidens, 
succeeded to their father’s property, die leaving sons, and 
sisters, or sister’s sons, then, according to the law of Bengal, 
the sons alone take the share to which their mother was 
entitled, to the exclusion of the sisters, or sisters’ sons” (p). 

This exception rests on the authority of Srihrishiia Tarhalan^ 
kara alone. In the corresponding passage of the Daya 
Bhaga, the case of the maiden daughter is made no exception 
to the general rule, that on the death of any daughter the 
estate which was hers becomes the property of those persons. 


(l) Dovolui JCooer v. Burma Deo, 14 B. L. R. 246 (not-e) ; S. O. 22 Sutb. 55. 

(m) Aumirtolall v. Rajonee Kant, 21. A. IIS ; S. C. 15 B. L. R. 10 ; S. C. 28 
8uth. 214. 

(tt) Katiama Nachiar v. Doraeinga Tevar, 6 Mad. H. C. 810. 

(o) Bulakhidae v. KeehavlatfO Bom. 85. See poet, § 670. 

(p) 1 W. MaoN. 24; D. K. S. i. 8. $ 8; Bijia Deibia v. Mt, Unnapooma, 8 
8. D. 26 (85) iper euriam, Dowlut Kooer v. Burma Deo, 14 B. L. R. 246 (note) ; 
8. 0. 22 Swth. 55 j Kaftama Nachiar v. Dorneinga Tevar, 6 Mad. H. 0. 882. 
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a married daughter or others, who would regularly succeed 
if she had never existed (q). There seems to be no reason 
for the alleged rule, and the High Court of Bengal has 
finally decided that the alleged exception does not exist (r). 


§ 517. In Northern India the principle of agnation pre- 
vails in its strictest form. Not only are agnates preferred 
to cognates, but in many tribes of the Punjab cognates are 
absolutely excluded from succession, so that the landed 
property of the family may not pass out of the gotra. 
Even such near relations as daughters and their sons are 
- debarred from inheritance (tv). In numerous cases from 
Oudh which have come under my notice in appeal to the 
Privy Council, the village wajih-id^arz states that whether 
the property be ancestral or self -acquired, daughters and 
daughter’s children have no right of inheritance. A 
circular of the Chief Commissioner of Oudh, 42 of 1864, 
lays down the same rule as regards the great Chattri 
families of that province. 

£wighter*^^aon ^ DAUGHTER’S SON, though a SUphlda, is not 

a gotraja sapinda. He is nearer in degree, but exactly 
similar in class, to a sister’s son or an aunt’s son, who only 

Origin of his 

right. 

even those which prefer the gotraja sapinda as far as the 
seventh degree, and the Samanodakas as far as the fourteenth 
degree, to the handh'tts, he comes in before brothers and 
other more remote sapindas. The cause of this peculiar 
favour is to be found in the old practice of appointing a 
daughter to raise up issue for a man who had none. The 
daughter so appointed was herself considered as equal to a 
son. Naturally her son was equivalent to a grandson, and 
as the merits of son and grandson are equal, he ranked as 
as a son {u). Consequently, we find him enumerated among 


come in as handhm (/). Yet, according to all systems. 


Bzolasion of 
danghters Hnd 
their issue in 
Punjab. 


iq) Daya Bhaga, xi. 2, ^ 80. ^ (r) Timmoni v. Niharun^ 9 Col. 164. 

(a) Punjab Customs, 72; Punjab Customary Law, 11. 80; III. 48. 

(t) Ante $ 464. Apararka treats the daughter's son as a mere bandhu, and 
as such postpones him to the gotraja sapindas. Sarvadhikari, 791. 

(u) Mann, ix. § 127—186; Vasishtha, xvii. $ 12; ante, § 478. 
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the subsidiary sons, and taking a very high rank among 
them, generally second or third (^^). Subsequently the 
appointment of a daughter to raise up issue for her father 
became obsolete {w) . But the fact of the nearness of daugh- 
ter and daughter's sou remained, and their natural claim 
to succession on the ground of mere consanguinity recom- 
mended itself for general acceptance. The daughter's son 
ceased to rank as son, but he retained his place next in 
succession to the daughter, or where there was no daugh- 
ter (x ) . In some parts of Northern India he is excluded by 
special custom (y). 

The daughter's son is not enumerated in the list of heirs 
by Yajjiavalkya (z), and from this it was at one time sug- 
gested by some commentators that his right did not accrue 
till all those who were enumerated had been exhausted (a) . 

Mr. W. MacNaghten also states that he is not recognized 
as an heir by the Mithila school (/>). But this seems to be Mithila. 
incorrect, even as regards the Vivada Chintamani, which 
appears to admit him after both parents (r). It is now 
settled, however, after an elaborate examination of all the 
Mithila authorities, that the daugliter^s son is admitted by 
them after the daughter just as elsewhere (d). 

§ 519. A daughter's son can never succeed to the estate He succeeds 
of his grandfather, so long as there is in existence any daughters 
daughter who is entitled to take, either as heir or by survi- 
vorship to her other sisters (e) . The reason is that he takes. 


(•) See table, ante^ § 64. ^ 

(ic) Smriti Ohandrika, x. § 5, 6. See question wbetbev this is so raised, but 
not decided. Thuihoor Joohnath v. Court of IVanix, 2 1. A. 163 ; S. C. 15 B. L. 
R. 190; S.C. 23 Sutb. 409. 

(x) Mitakshara, ii. 2, § 6 ; Smriti Chandrika, xi, 2, § 28 ; V. May., iv. 8, § 
18; Dtiyn Hhaga, xi. 2, § 17--29; D. K. S. i. 4 ; Vivada Chintamani, 294. 

(y) Punjab Customs, 16, 87 ; ante, § 317. 

(e) Yajiiavalkya, ii. § 1^, 136. 

(a) Dnya Bhaga, xi. 2, § 27 ; H. K- S. i. 4, § .3. 

(h) 1 W. MacN. 23; and so the pandits, Pokhnarain v. 3/t. Se§sphool, 
SB. D. 114(152). 

(r) Vivtida Chintamani, 294. 

Id) Surja fCumari v. Oandhrap^ 6 S. D. 140 (168). 

(fi) AumiHolnll v. Rnjoneekmit^ 2 I. A. 113; S. C. 15 B. L, R. 10; B. C. 28 
Sutb. 214 ; Saafti v. Vengu Ainmnl^ Mad. Dec. of 1861, 137 ; 1 W. MaoN. 24; 
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not as heir to any daughter who may have died, but as 
heir to his own grandfather, and, of course, cannot take at 
all so long as there is a nearer heir in existence. For the 
same reason, sons by different daughters all take per capita 
not per stirpes ; that is to say, if there are two daughters, 
one of whom has three sons, and the other has four sons, 
on the death of the first daughter, the whole property 
passes to the second, and on her death, it passes to the 
seven sons in equal shares (/). And on the same principle, 
where the estate is impartible, it passes at the death of the 
last daughter to the eldest of all the grandsons then living, 
and not to the eldest son of the last daughter who held the 
estate [g), Daughter^s sons do not take as coparceners 
with right of sur'suvorship. Such survivorship only exists 
where the property has been taken as unobstructed heri- 
tage. It is obvious that such a coparcenary could not exist in 
the cases of sons who might all belong to families differ- 
ing in gotra from such other, and from that of their 
maternal grandfather (h). It was laid down by the Bengal 
pandits in one case, that if property passes to daughter's 
sons, any such sons born afterwards will also take shares, 
in reduction of the shares already taken [%), But this 
assumes that a daughter capable of producing sons is still 
alive. If so, the grandsons could not take at all. 

§ 520. A daughter’s son, on whom the inheritance has 
once actually fallen, takes it as full owner, and thereupon 
he becomes a new stock of descent, and on his death the 
succession passes to his heir, and not back again to the heir 

? 5 fiamdan v. Beharee, 1 N. W. P. 200 ; Baijnath v. Mahabir, 

I All. 608 ; Jamiyatrnw v. Bai .Jamna, 2 Bora. H . O. 10, contra in now overruled 
i^ee Lakshmehat v. Qanpat Moroha, 5 Bora. H. C. (O C. J.) 189; Sihchunder 
V. Sreemutty Treepnorah, Fulton, 98; Sant Kumar v. Veo Soran 8 All 365 
o y ^ ^ ^ •» Ramdhun v. 'Kishenkanth, 

O L^* 101) (loo)« 

(q) Kattnma Nachiar v. Vorasingn Tevar, 6 Mad. H. C. 810; Muftu Vaduaa- 
imdha v.DornHinga Tcvar, 81. A. 99 ; S. C. 3 Mad. 290. The doctrine stated 
111 the Saraavati Vilasa (§ 632, 655) that property an soon tis it passes to a 
daiisrhter vests at once in that daughter’s son and in his son. cannot be now 
raaiiitained. 

>7 Perahad, 17 Cal. 33; Oopalasami v, Chinnaaamu 

(i) Mi. Solukna v. Bamdolalt I S. D. 824 (484). 
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of his grandfather (A;). But until the death of the last Daughter’s son 

daughter capable of being an heiress, he takes no interest v«»ted 

whatever, and therefore can transmit none. Therefore, if 

he should die before the last of such daughters leaving a 

son, that son would not succeed, because he belongs to a 

completely different family, and he would offer no oblation 

to the maternal grandfather of his own father (?). Nor can 

the daughter's daughter ever succeed, except in Bombay, Daughter’s 

whether her mother has taken or not, because she confers 

no benefits on her maternal grandfather, and is estranged 

from his lineage (w). 


§ 521. Parents. — The line of descent from the owner Precedence, 
being now exhausted, the next to inherit are his parents. 

And here, for the first time, there is a variance between the 
different schools of law as to the order in which they take. 

The right of the mother as an heir was very early recognized 
(§ 480), but her precedence as regards the father, who was 
also stated to be an heir, was left uncertain. The Mitak- 
shara gives the preference to the mother on the ground of 
propinquity, and is followed in Mithila by the Vivada Chin- 
tamani ; and this is stated by Mr. W. MacNaghten to be 
the law of Benares and Mithila The Sinriti Chandrika 
prefers the father, upon the authority of a text of Bhrat 
Vishnu (o). The Madhaviya leaves the point undecided, 
and Varadrajah, apparently following Srikrishna, seems to 
make both inherit together (j)). Samhhu says that the 
point is immaterial, as whichever of the two takes will take 


8 Dig. 494, 602 ; Ramjoy v. Tarrachundy 2 M, Dig. 79 ; Sihta v. Badriy 
3 All. 134. • 

{1) Dnya Bbaga, xi. 2, § 2; iv. 3, § 34; Ilias v. Agund Raiy 3 S. D. 37 (50) j 
Senkul v. Aurulananday Mad. Dec. of 1S(J2, 27 ; Dharap Natk v. Gohhid Saraw, 
8 All. 614; Strinavimi v. Vanda yiuiapaniy 12 Mad. 411. See to the contrary, 
but I thiuK erroneously, Shea Sehai v. Omedy 6 S. D. 301 (’•i7S) ; Voe v, Ganpaty 
Perry, O. 0. 138 The sou of a daughter’s son uiuy take in the absence of other 
helm as a bhandhu. Krishnaya v. Bichamnuiy 11 Mad. 287. 

(m) Daya Bhagu, xi. 2, § 2 ; F. MhoN. 6 ; W. & B. 477i ^6. 
in) Mitaksham, ii. 3. See Not^s by Colebrooke. yivada Chiutamani, 293, 
264 ; 2 W. MnoN. 55, n.; antOy § 471. The Suiusvati Vilasa also follows the 
rule of the Mitaksham iu preference to that of the Smiriti Chaudrika) 
8 666—672.. . . 

to) Smiiiti Chandiika, xi. 3, § 9. So also Apararka, Sarvadhikarii 427. 

(jp) Madbavi>a, 8 88 ; Vamdrajab, 36. See 3 Dig. 
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for the benefit of the other (q). The Viramitrodaya, while 
giving a general preference to the doctrine of the Mitak- 
shara, reconciles it •with the conflicting text of Bhrat 
Vishim by making the precedence of father or mother 
depend on personal merit, which again he appears to test 
by pecuniary rather than by moral considerations (r). In 
Bengal it is quite settled that the father takes before the 
mother, both on the express authority of Vwhiiu, and upon 
principles of religious efiicacy (i<). The Mayukha takes the 
same view, and a futwah to the same effect is recorded from 
Poonah. But Messrs. West and Biihler adopt the opposite 
order on the authority of the Mitakshara and their opinion 
has been recently confirmed by the High Court {t). In 
Guzerat the father is preferred to the mother on the autho- 
rity of the Mayukha (w). 

§ 522. According to Bengal law a stepmother does not 
succeed to her stepson. This would necessarily be so upon 
the principles of Jimuta Vahana, as she does not participate 
in the oblations offered by such stepson (r). The Mitak- 
shara does not notice tlie point, but the reasons given by 
Vijnaiu^svara for allowing the mother to inherit, viz,, her 
close relationship to her son, seem to show that he could 
only have had tlie natural mother in view (ir). The Bengal 
pandits have, on several occasions, asserted that the word 
mat a in the Mitakshara includes a stepmother, and, in 
accordance with that view, it was decided that a woman in 
Orissa would inherit to her stepson (.r). These opinions, 
however, were reviewed by the Full Bench of the Bengal 
High Court in a case from Mi,thila, and it was decided that 

iq) Smirtti CJii»ndrika, xi. 8, §8. (r) Viramit., pp. 185 — 191. 

(h) Vialiuu, xvii. § r», 7 ; Daya lUingH, xi. 3 ; D. K S. i. 5; 3 Dig. 602 — 606 j 
2 W. MacN. 54 ; Hvmluta v. Uoluvk 7 S. D. 108 (127;. 

(f) V. May., iv. 8, § 14; W. & 110, 448; V. N. Maudlik, 300, 878; 

BnLkrishna v. Laktshman^ 14 boin. 605. 

(u) Khodabai v. tiuhdar^ 6 Bom. 641. 

(r) Daya Bliaga, iii. 2, § 30 ; xi, 6, § 3 ; D. K. 8. vi. 8 23 ; vii. § 3 ; 2 W. 
MucN. 62 ; Lakhi v. Bhairab, 5 S. D. 316 (369) ; Bhyrobee v. NubkiHsertt 0 8* 
D. 53 (61) ; Alhadmoni v G^kulmonx^ S. D. of 1852, 668. 

(w) Mitakaliara, ii. 3 ; mcc. 1 Btra. U. L. 144 ; Kevaerbai v. Valah^ 4 Bom. 208. 
( 0 ) 2 W. MacK. 63 ; BMenptria v. boogunda^ 1 b. D. 37 (49) : JSarainM v. 
Birkishovy ib, 39 (62). 
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a stepmother was equally excluded by the Mitakshara and 
the Daya Bhaga. The same rule applies a fortiori to higher 
ascendants^ such as a grandmother (y). In Bombay it has 
been decided that a stepmother cannot be introduced as an 
heir under the word mother/^ but that she is a more 
distant heir as the wife of a got raj a sajyhida, and, therefore, 
herself a gotraja sapinda, according to the doctrines of 
that Presidency. Her place in the line of heirs has not yet 
been settled {z ) . In Madras also it has been decided that a 
stepmother cannot succeed in competition with a sapinda of 
the deceased (a). 

In Bengal it has been held that the rule which incapaci- 
tates an unchaste wife from succession, applies also to a 
mother. This is based not upon any express text relating 
to mothers, but upon the authority of Rughiinayidan, who 
lays it down that the passages in the Daya Bhaga which 
refer to a wife have a general application to all female heirs. 
He expressly asserts that in the text of Katyayana, the 
wife who is chaste takes the wealth of her husband,^^ the 
word ^‘wife’^ is illustrative (/>). On the other hand in 
Bombay and Madras it has been decided that the condition 
as to chastity only applies to a widow, and the inclination 
of the Court of the North-West Provinces seems to be in 
the same direction (c). It is admitted that an estate, once 
taken by a mother, will not be divested on the ground of un- 
chastity (df). Since Act XV of 1856 (Hindu Widow Marriage) 
a mother will not lose her rights as heiress to her son, by 
reason of a second marriage previous to his death (e). 

§ 523. Brothers. — Next tcf parents come brothers. There 


(l;) Lala Jotiv* Mt. Durani^ B. L. R. Sup. Vol. 67 ; S. C. Suth. Sp. No. 173. 
(») Kesserhai v. Valubf 4 Boin* 18S. 

(a) Kumaravelu v. 5 Mud. 29; Muttammal v. Vengalalfshmit ih. 32 1 

Mari v, Chinnammali 8 Mad. 107< 

(b) liamnath v. Durguy 4 Cul. 550. 

(c) Advgapa v. Rudravay 4 Bom. 104; Kojiyadu v. Lahshmiy 5 Mad. 140; 
Deokee v. siookhdeoy 2 N.*W. P., p. 363 ; Ganga v. Uhusituy 1 All. 46 ; antey § 513. 

(d) See oaaeu in two preceding notes. 

(e) Akora v. Boreaniy 2 B. L. R. (A* C. J.) 109; S. 0. 11 Sutli. 82 ; onte. 
§ 312 . 
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frequently happens in such cases, the mere physical custody 
is oDtained in the first instance by a^ false pretence, that will 
be the offence of cheating, but the subsequent appropriation 
of it will be theft. It w^as the duty of a servant daily to 
ascertain the amount of money required to pay current 
demands upon his master, and then to obtain the amount 
from the cashier, and to discharge the claims. He designedly 
demanded more than the necessary amount from the cashier,, 
paid the charges out of the sum received, and appropriated 
the balance to himself. It was held that he still retained 
the balance as a servant, the master’s possession being un- 
changed, and that the misappropriation was theft, whether 
the excess was originally obtained by a false pretence or 
not.^ And so it would be if a man at a railway station, 
intending to steal a passenger’s luggage, induced the 
passenger to entrust it to him by representing that he waa^ 
a railway porter. From the moment he got possession of 
the luggage he would have been guilty of cheating, but 
from tlie moment he moved the luggage away from the- 
direction to the train, he would be guilty of theft.^ 

§ 484. In order to maintain a charge of theft, it is not 
necessary to show that the person out of whose possession 
the propel ty was taken was the owner, or even had any title 
to it whatever. If X steals the goods of A, and then Z. 
steals them again from X, both X and Z have committed 
theft. Under Fnglish law much difficulty arose from the 
necessity of stating whose property the article stolen was,, 
and in the case of theft from a thief the difficulty was got 
over by holding that the possession of the original owner was 
unchanged.^ Under the Code, the question of property is^ 
immaterial, but where the person from whom the gooda 
were taken had only the physical custody of them, it would 
still be advisable to frame a count stating that they were 
taken out of the possession of the person who is, in law,, 
considered to have had the possession at the time of the 
taking.^ 

§ 485. Dishonest Intention. — (3) There must be a dis- 
honest intention at the time of the act. The word ‘‘dis- 
honest ” is defined by s. 24 as involving an intention “ of 

^ Reg, V. Cooke, L.K., 1 C.C. 295, explaining Reg. v. Tho^upson, 32 L.J. 
M.C. 57. 

2 2 East, P.C. 697. 

» 1 Hale, P.C. 507 ; 2 East, P.C. 65f . 


* 2 East, P.C. 652. 
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causing wrongful gain to one person, or wrongful loss to- 
another.” A person who removes the goods of another at 
a fire, with the honest intention of preserving them for the* 
owmer, and who subsecmently conceals them and denies* 
possession of them, would commit misappropriation under 
s. 403, but would not be guilty of theft.^ Nor can there be 
dishonesty where the defendant does what he bond fide^ 
though erroneously, thinks he has a right to do. One of 
the earliest definitions of larceny describes it as ** the 
treacherously taking away from another, movable corporeal 
goods, against the will of him to whom they do belong ; ” 
and then explains, it is said treacherously, because that if 
the taker of them conceive the goods to be his own, and 
that* he may well take them, in such case it is no offence,, 
nor in case where one conceive that it pleases the owner of 
the goods that he takes them.” ^ In such cases the maxim< 
Ignorantia legis neminem excusat has no application. The 
ignorance does not operate to excuse the crime, but to show 
that one of the essential ingredients of the crime is wanting. 
So, where a servant found fishermen poaching on his magter’& 
premises, and seized their nets, which he refused to give up- 
without his employei'*s orders, the Bengal High Court held 
that a conviction for thelt must be (quashed, as it Wiis clear 
the prisoner was acting hond fide in the interests of his 
master without any dishonest intention.^ 

§ 486. It must not, however, be supposed that oven a 
honCi fide claim of right to property in the possession or 
another will always be a sufficient answer to a charge of 
theft, if the right claimed cannot be fairly supposed to- 
justify the mode in which it was exercised. “ If the property 
was in the possession of the prosecutor in such a way that 
he had a right to hold it against the prisoner, that is, that 
the prisoner could not ^et it without the consent of the- 
prosecutor, then it would be theft, if the prisoner dishonestly 
possessed himself of it with the intention of appropriating 
it.”^ Still less would it be any defence that the accused 
had a claim for the price of an article which had subsequently 
been sold to a third person, and had passed into that person’s- 
possession.® Or, that he took the property in satisfaction of 

1 Leigh'8 case, 2 East, P.C. 694. 

^ JtfiVror, cited 3 Steph. Grim. L. 134; 1 Hale, P.C, 508; Knig7if» 
ca^, 2 East, P.C. 510. 

^ JReg» V. Nobinchunder^ 6 Suth, Cr. 79. 

* Per Scotland, C.J., Iteg, v. Ammoyee, 4th IVIad. Sess., 1862. 

* Reg. V. ChelXen^ Scotland, C.J., 4th Mad. Bess., 1862. 
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a debt due to himself.^ And so, although a joint owner of 
;an undivided family property can neither be sued, nor 
indicted, for taking what appears to be more than his own 
-share, because the extent of his rights can only be settled 
by taking the accounts of the whole coparcenary,® it would 
'be theft if he took the goods for the fraudulent purpose of 
getting any dishonest advantage for himself. For instance, 
'if he secreted any part of the family property for the pur- 
rpose of appropriating it for Ids own exclusive benefit ; or if, 
when a division was in progress, he took possession of any 
.articles without the knowledge of the other co-parceners, 
for the purpose of securing to himself an extra share.^ Ami 
•so it would be when the holder of the goods had some 
interest in them, which authorized him to retain theiu 
against the owner. If I pawn my watch it would be 
theft to take it away from the pawnbroker’s shop without 
Tepaying the ]oan> And, similarly, if tlie effect of the 
"taking were to charge the holder with its price, as when 
a member of a benefit society entered the room of a person 
who, was both a member and the manager of the society, 
with whom a box containing the funds of the society was 
deposited, and took and carried it away, this was held to be 
larceny, the manager being answerable to the society for 
»-the funds. And a man might even be convicted of stealing 
his own money from his own servant, if the servant, being 
ignorant of the manner in which the money was abstracted, 
swould have to make it good.® There can be no doubt that 
.a member of a joint family may commit theft by stealing 
-the separate property of one of his co-parceners.® 

§ 487. Where the dishonest intention is established, it 
/makes no difference in the prisoner’s guilt that the act was 
not intended to procure any personal benefit to himself. In 
one case a man was indicted for horse stealing, whereupon 
.his companion broke into the prosecutor’s stable, took out 
another horse, drove it into a coal pit and so killed it, with 
vthe view of suggesting that a similar accident had happened 

^ Reg* V. Preonath^ 5 Sutb. Cr. 68. 

Jacobs V, iSeward^ L.E., 4 C.P. 328. Seo cases cited, Mayne, Hindu 
iLaw, §§ 274, 276. 

^ Beg, V. Qhockanatlieny 3rd Mad. Sess., 1864, Bittieston, J.; Virankutti 
^^v. Ckiyamu, 7 Mad. 667, 560 ; Beg, v. Ponnurangam^ 10 Mad. 186. 

^ S^tiou 378, illus. (lb); Beg, v. Qangaram^ 9 Bom. 135. 

^ Beg, V. Webster, 31 X<.J. M.O. 17 ; S.C. L. & C. 77 ; Beg, v. Burgess, 
32 L.J. M.O. 185; S.C. L. & C. 299. 

® Empress v. Sitaram, 3 All. 181. 
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to the first horse. He was found guilty of stealing, though 
he had never intended to make any other use of the animal.^ 
And, so it was held in Bengal, where the prisoner took the 
prosecutor’s bullocks against his will, and distributed them 
among the creditors of the latter.^ In a Bombay case, 
where a number of Hindus had taken a cow out of the 
possession of a Mohammedan, to prevent its being killed in 
violation of their religious principles, it was held by Tyrell, 
•T., that they had not committed the theft which is a neces- 
sary element in dacoity, because their intention was not to 
cause the prosecutor wrongful loss, but to prevent the 
slaughter of kine.® It seems to me, however, that in this 
case the learned judge confounded intention with motive. 
The prisoners did intend to cause the prosecutor the loss of 
his cow wrongfully, that is, w'ithout any shadow of lawful 
excuse. Their motive for doing so w^as a highly con- 
scientious one, and outweighed in their minds the obvious 
illegality of the act. In a subsequent case, which was quite 
undistinguishable, an exactly opposite decision was given, 
and was based on the true ground, that the law is made to 
protect temporal rights, whatever may be the motives \^ich 
lead to their violation.^ 

§ 488. Much difficulty arose in many cases under Hnglish 
law, owing to the rule that there must be “an intention to* 
appropriate the chattel, and exercise an active dominion 
over it.” ^ Under the Code no such questions arise. If the- 
dishonest intention, the absence of consent, and the moving- 
are established, the offence will be complete, howevei" 
temporary may have been the proposed retention.^ A 
recent case in Calcutta, however, has imposed a limitation, 
upon this view”, which, if sound, is very important. 

The case for the prosecution was, that three head of cattle- 
worth Rs. 60 were removed from the complainant’s home- 
stead under the immediate order of the defendant, with 
a view to coerce the complainant to pay a sum of Rs. 14,. 
which he ow^ed j the petitioner as rent. The defence con- 
sisted of aj^ ysolute denial of the charge, and an assertion 


^ y' Bass. & By. 292; see, too, Beg. v. Wynne, 18 L.J.. 

M.O. ; S.C. 1 Den. 365 ; Beg. v. Jones, 1 Den. ife. 

^ Beg. V. Madaru, 3 Suth. (Jr. 2. 

^ Beg. V. Baghunath Bai, 15 All. 22. 

^ Beg. V. Bam Baran, 15 All. 299. See ante^ § 9 A. 

6 Ber Lord Campbell, C.J., Beg. v. Trehilcock, 27 L.J. M.C. 103 ; S.C.. 
D. & B. 458. 


“ Reg. V. Xagapja, 15 Bom. 344. 
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that the cattle had been voluntarily handed over by the 
complainant in part payment of a debt due from him. This 
defence was found to be false, and the defendant was con- 
victed of theft. Before the High Court it was contended 
tliat upon the case for the prosecution the offence of theft 
had not been committed, and this view was adopted by the 
High Court, after an elaborate examination of the draft 
Code of 1837, the reports of the various Commissioners 
thereon, and the entire series of decided cases bearing on the 
subject. The result that they arrived at was, that there was 
nothing in s. 378 which required a wider meaning than that 
given to it by illustration (Z), the effect of which is, that it 
is theft if a person takes the property of another for the 
purpose of extorting from the owner, in exchange for the 
tiling taken, something which the taker has no right to 
claim. It followed then that if the claim was undisputed 
the taking could not be theft.^ As the judges admitted 
that the courts of Madras and Bombay had given the section 
a more extended meaning, it may be permissible to inquire 
whi<^h meaning harmonizes better with the language used 
by the Legislature. 

§ 489. The High Court of Calcutta relied much on what 
they termed the history of the law, that is, upon the various 
forms which the Penal Code had assumed from its first draft 
in 1837 till it became law in 1860. It appears that Mr. 
Macaulay and his colleagues contemplated the very case 
under consideration, and they thought that it was an offence, 
but that it should be punished not as theft, but as some- 
thing which they termed ** the illegal pursuit of legal rights.” 
When the Code was passed, the latter offence was omitted. 
It might perhaps be inferred that Sir Barnes Peacock 
thought the offence was included in some other sections, and 
that s, 378 was framed for the purpose of including one 
form of it. Such considerations seem, however, to be of 
little weight, even if they are admissible, when the courts 
have to construe the language of a Code which is intended 
to be complete in itself, and to supersede everything that 
had gone before. * The Court then proceeded to say (p. 676): 

The words in the present section, ‘ whoever intending to take 
dishonestly any movable property out of the possession of 
.another, moves that property, etc.,* must be read with the 

^ Proaonno Kumar v. Udoy Sant^ 22 Cal. 669. 

“ See the remarks of Lord Herschell in Banh of Enqland v. Vaaliano 
<1891), A.C., p. " ^ 



8eoB. 488-190.] TEMPORARY APPROPRIATIOX. 


67o 


definitions in ss. 23 and 24, and the sections will then read, 

^ whoever with the intention of gaining by unlawful meaus^ 
property to which he is not legally entitled, moves that 
property, etc.,* and the question comes to be, whether to 
gain property by unlawful means, means to gain the thing 
moved for the use of the gainer, or whether it means the 
gaining possession of it for a time for a temporary purpose. 
We think that the first is the more natural meaning of the 
words, and that, even without the history of this section, that 
is the meaning we should put upon them ; but when we 
know that it is that which the framers intended them to 
bear, and that the Legislature refused to sanction the 
explanation which would have given them a wider meaning, 
we think the matter becomes abundantly clear.” 

§ 490. It may be submitted, with great respect to the 
learned judges, that this reasoning is unsound. There was 
an undoubted theft in this case if the defendant intended 
to take the property dishonestly. He did so, if he took it 
with the intention of causing wrongful gain to himself. 
Then wrongful gain is gain by unlawful means, of property 
to which the person gaining is not legally entitled. The 
property spoken of liere is the same property which is 
spoken of in s. 378. It is the property which, being in the 
possession of one person, is taken out of his possession 
without his consent. It is not the property which he hopes 
to gain in exchange for that property. Whether he is or 
is not entitled to something else, does not render it lawful 
for the taker to possess himself of property to which he is 
not entitled. Illustration (1) shows that the gaining pos- 
session of such property by unlawful means is theft, even 
though a temporary possession only is contemplated. But 
the judges apoear to have only looked at one half of the 
sections 23 and 24 to which they refer. A person is therein 
declared to do a thing dishonestly, if he does it with the 
intention of causing wrongful loss to another. Wrongful 
loss is the loss by unlawful means, of property to which the 
person gaining is not legally entitled. The property here 
spoken of is clearly the complainant’s own propert 3 \ 
caunnot be disputed that the complainant was in lawful 
possession of his cows, and that he lost them by unlawful 
means, and that the defendant was not legally entitled to 
the cows, and did not suppose that they were his. Ho one 
can lawfully walk into his debtor’s house, and seize any 
property he likes, as a material guarantee for the payment 
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of his debt. The act is unlawfub and the means adopted 
are unlawful. The defendant if sued in a civil court would 
have no defence, and the ei^islence of a debt would not even 
go in reduction of damages. It would appear, then, that 
every element in the definition of theft was satisfied by the 
facts of the case.^ The results following from the decision 
are certainly not such as to recommend it to general 
approval. 

§ 491. Without Ck>n8ent. — The taking must be without the 
consent of the person in possession, which i-» something 
different from being against his consent {anie^ §§ 194, 465). 
There can be no theft where the owner actually consents to, 
or authorizes the taking. But where the taking is the ex- 
elusive and spontaneous act of the prisoner, it is no defence 
that the owner has offered facilities for it, in order to secure 
the detection of the thief. For instance, where A conspired! 
with several persons to induce two others, who were ignorant 
of the design, to rob him on the highway, that he might 
obtain the reward offered for apprehending higliway robbers, 
and A accordingly went, in pursuance of the agreement, to 
the place appointed, where the supposed robbery was effected, 
it was held that no felony had oeen committed.^ So, if 
a person, who desires to steal the property of another, applies' 
to the owner’s servant to help him, and the servant tells the 
master, who desires him to hand over the property to the 
thief, that he may betaken in the act, this is no theft, as tlie* 
owner consented to the taking, but the actual taker may be- 
convicted of abetting a theft by the servant.® On the other 
hand, where in a similar case the owner arranged with his 
watchman to admit the thieves at the outer door, but locked 
up his counting-house, and a de^k in which a quantity of 
marked money was left, and the prisoners were captured, 
alter they had broken open the locks and carried away the^ 
money, their act w’as held to be larceny.^ 

§ 492, The English law 5 ’ers hold, that even where the 
owner of the property gives it up to another it is stilt 
larceny, if he is induced to give it up by a trick ; as where 
a person presented himself at a post-office, and obtained a 
•watch which was lying there, by falsely representing that he 

' Seo also cases cited, ante, § 487. 

Iteg. V. Maodaniel, 2 East, P.O. 6G5. 

» per Alderson, B., Heg. v. Jiannen, 1 C. & K., at p. 301 : Bea. v. 
2^roylukho Nathj 4 Cal. 866. 

liex V. Bygiagton, 2 East, P.C. 6G6. 
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was the party to whom it was a^lclressed ; ^ or by a degree of 
coercion which falls short of what would constitute robbery ; 
as where the defendant, acting as auctioneer at amock auction, 
knocked down an article to a woman who, he knew, had not 
bid for it, and refused to allow her to leave the room unless 
she paid for it.*^ In the former ca-se, the consent was clearly 
ineffectual under s. 90, as being given under a misconception 
of fact. In the latter case, it is doubtful whether the 
threatened detention would cause fear of injury within the 
meaning of that section. But it is very doubtful whether 
either case could be dealt with as theft under the Penal 
Code. The English law requires the owner’s consent to the 
change of property in the goods,*^ and that consent may be 
absent though he assents to the manual possession by 
another. But the Penal Code seems merely to inquire, 
whether the removal, if fraudulent, has been without the 
owner’s consent. There certainly lias in the above cases 
been a consent by the owner to the removal, though brought 
about by fraudulent means. At most, the crime is a con- 
structive theft, and the object of the Code is to get rjd of 
constructive offences. Every instance of the sort would be 
indictable under s. 490 as cheating. Until, therefore, an 
authoritative decision has been given, it would be well 
always to join a count under that section. 

§ 493. In the great majority of cases, theft is clandestine, 
and effected absolutely without the knowledge of the owner. 
Of course it will be equally theft where the taking is open 
and unconcealed, provided it is without the consent of the 
person in possession. Where the taking is effected with any 
-of the circumstances of violence or intimidation stated in 
s. 390, it will become robbery, but it does not cease to be 
theft, and where there is amy doubt whether the facts of the 
case will establish a robbery, it is better to add a charge for 
thelt. “No sudden taking of a thing unawares from the 
person, as by snatching anything from the hand or head, is 
sufficient to constitute a robbery unless some injury is done 
to the person.” A mere struggle for the possession of the 
article raised the offence to robbery under English law,® but 
it would still be mere theft under the Code, unless some 

1 Beg. V. Kay, D. B. 281 ; S.C. 25 L.J. M.C. 119. 

- Beg. V. McGrath, L.B., 1 C.C. 205. 

Beg. V. McKale, L.R., 1 C.C. 329. 

^ 2 East, P.C. 708. 

•** Davies' case, 2 East, P.C, 709. 
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actnal hurt, or wrongful restraint was caused or attempted 
to be caused in the contest. 

§ 494. Moving. — (4) Lastly, in 'addition to all the other 
requisites, there must be a moving of the property with 
a view to the taking of it. As the essence of the olfenee 
consists in the fraudulent taking, that taking must have 
been commenced. It is not necessary to prove that the 
goods were removed out of their owner’s reach, or were 
carried away at all from tbe place in which they were found. 
Removal, or carrying away, which is a literal translation of 
the term asportatto required by the English law, implies 
®®™®thing more than the mere moving, which is required by 
the Code. For instance, where a man lifted up and set on 
end a package of linen, which was lying in a waggon, and 
cut the wrapper to get at its contents, but was apprehended 
before he had taken anything out ; and where a pickpocket 
got a purse out of the owner’s pocket, but was un^le to 
carry it away, because it was attached to his pocket by 
a string ; the judges held that there had been no larceny, 
lor a currying away in order to constitute a felony must be 
n removal ot the goods from the place where they were ; and 
the felon must, for the instant at least, have the entire and 
absolute possession of them.” » Under the Code the mere 
cutting down a tree completes the theft.® In the case of 
a post-office letter-carrier, the taking of a letter out of the 

_ lb _which^ letters were carried during delivery, and 
placing It in his own pocket, was deemed sufficient, the iury 
having found that he put the letter in his own pocket 
intending to steal it. ® And so it was held in Madras, where 
a letter-sorter, instead of handing a bearing letter out for 
oelivery in the usual course, secreted it on his person, that 
he might give it to the delivery peon himself, with a view 
to sharing the postage payable by the addressee. The High 
Court ruled that by this act he took the letter out of the 
postossion of the post-office authorities, without their con- 
theft*^**^ “ fraudulent purpose, and therefore committed 

+ 1 . ^ T^j • ^®*haiid and Wife. — There is one point upon which 
the Indian courts appear to be in conflict with the English 

?. “se. 2 East, P.C. 656; TTilWtwon’s case. ibid. 

- Section 378, iflm. (a), 5 Mad. H.C. Rulings 36. 

4 L- & 247 ; S.U. 32 L.J. M.C. 23. 

heff. V. VenXcatasaj/ii, 14 Mad. 229. 
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courts and with each other, viz* upon the question, whether 
husband and wife can be convicted of stealing from each 
other. According to ^English law, husband and wife can 
bring no criminal charge against each other, and cannot be 
allowed to give evidence against each other upon any 
criminal charge, unless in cases where personal injuries 
have been effected by violence or coercion by the husband 
upon the wife, or by the wife upon her husband. This 
doctrine is founded upon the legal identity of husband and 
wife, which, according to the habit of English lawyers, is 
disregarded in cases where it would lead to results too 
flagrantly absurd.^ Consequently, neither wife nor husband 
can be convicted of stealing from each other, nor can 
any one be convicted of receiving from either property 
stolen by one from the other, because where there is no 
thief there can be no receiver.^ Nor can any one be con- 
victed of larceny for assisting a wife to remove her husband’s 
property, even though lier intent be wrongfully to deprive 
her husband of his goods, and although she is about to 
leave him, provided she is not leaving him for any t^dul- 
terous purpose.® Where, however, a man, acting in concert 
with a wife, who has committed, or who is about to commit 
adultery with him, helps her to carry away her husband’s 
goods, he may be convicted of larceny, as the adultery, by 
revoking the wife’s authority to deal with her husband’s 
goods, makes her taking i'raudulent from the first.^ These 
principles have, however, been to some extent trenched upon 
by the Married Women’s Property Acts of 1882 and 1884. 
By the former Act, 45 & 46 Viet., c. 75, ss. 12, 16, either 
husband or wife may commit larceny by stealing the sepa- 
rate property of the other, provided such act is done by 
either while leaving or deserting, or while about to leave or 
desert, the other. Where criminal proceedings can be 
taken under this Act, then, under the later Act, 47 & 48 
Viet., c. 14, husband and wife may give evidence against 
each other. 

§ 496. As regards India, it might almost be sufficient to 
say that there is nothing in the Code to w^arrant the appli- 
cation of the English rules to cases governed by it. Illus. {o) 

^ Beg, V, Lord Mayor of London^ 16 Q.B.D. 772. 

^ Beg, V. Kenny ^ 2 Q.B.D. 307. 

Beg, V. Avery, Bel), 160 ; S.C. 28 L.J. M.C. 18 
^ Beg, V. Featkerstone, 23 L.J. M.C. 127 ; S.C. Dears! . 369 ; Beg, v. 
Mutter dy L. & C. 511 ; S.C. 31 Ij.J. M.C. 61. 
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to s. 378 has been relied on as showing an intent to adopt 
at least part of that rule ; but that lilustratiou is probably 
only meant to distinguish the case of one who must neces- 
sarily know the wife’s authority had ceased, from the case in 
the preceding illustration, where he might suppose it to 
exist. Where husband and wife are living together on the 
usual terms, each possesses, or may reasonably suppose that 
he or she possesses, a considerable authority to deal with the 
goods of the other. Acts done under such a belief can 
never be theft (ante, § 485). The limits of such a belief are 
easily reached. Neither under Hindu nor under Muhammedan 
law does either party to a marriage obtain any right to the 
separate property of the other, except in certain clearly 
defined cases. The same rule is expreifely laid down by 
s. 4 of the Indian Succession Act, X. of 1865, as regards 
marriages governed by it. By s. 120 of the Indian Evidence 
Act, I. of 1872, husband and wife are competent in criminal 
cases to testify for or against each other. There is, there- 
fore, no indication in the law of India of that mystical union 
of persons by marriage which should render a deliberate 
theft by one irom the other an innocent act. 

§ 497. The current of recent authority in India appears to 
be in favour of this view. In a case under the old law, the 
Bengal Foujdary Adalat ruled that a Hindu husband cannot 
be convicted of robbing his wife, the wife, according to 
the Hindu law, being completely under the control of her 
husband.^ And so, Scotland, C.J. directed the jury, that a 
count which charged a prisoner as a receiver could not be 
sustained, inasmuch as he had received the goods from the 
prisoner’s wife, and she could not have been convicted of 
stealing from her husband.*^ On the other hand, it has 
been laid down in Bombay that a Muhammedan wife may be 
convicted of stealing from her husband, as there does not 
exist the same identity of interest between husband and wife 
under Muhammedan as under English law.^ And in a Madras 
case, where tw'o persons were indicted, the one for adultery 
with and enticing away the wife of the prosecutor and theft 
of his property, and the other for abetting the enticing and 
theft ; and it appeared that the wife, by means of false keys 
supplied to her by the second prisoner, got possession of the 

^ J?e£c V. Oofummm, 3 M. Dig. 129, s. 185. 

^ V. I^en^afa 4th Mad. Sew*., 1864. 

^ V. Khatahai^ G Bom. H.C. C.C. 0. 
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E rosecutor’s jewels, and Jianded them over to the prisoner, 
ut the adultery was negatived, the High Court held that 
it was still open to the jury to say that the prisoner dis- 
honestly took part in the removal of the husband’s property.^ 
In the latest case on the subject, a Hindu wife, during her 
husband’s absence, removed his property from his house to 
that of her paramour. On the husband’s return he charged 
them both with theft, JBotk were convicted, but on appeal 
the deputy magistrate acquitted the wife on the strength of 
the illustration (o) to s. <178. The High Court reversed the 
acquittal. They said : There is no presumption of law 
that the wife and husband constitute one person in Indm for 
the purpose of criminal law. Theft is an oflFence against 
property. And where there is no community of property, 
each may commit theft in regard to the property of the 
other. The question is one of intention. If the wife, 
removing the husband’s property from his house, does so 
with dishonest intention, she is guilty of theft.” ^ 

§ 498. Theft by Clerk or Servant. — Theft is punishable 
with increased penalties when committed in respect qf any 
property in possession of his master or employer, by any 
one being a clerk or servant, or being employed in the 
capacity of a clerk or servant (s. 381). Exactly the same 
words are used in s. 408, where their meaning will be 
discussed (post, § 518). In their application to s. 381 they 
are not likely to cause much difficulty. Property is in the 
possession of a master or employer, it it is in the possession 
of any other clerk or servant who holds it for the master ; ^ 
or if it has been received by the clerk or servant on account 
of his master, and has been appropriated to his use, as, for 
instance, by placing it in a till, cart, barge, granary, or any 
other place of deposit, for property belonging to his master, 
or by crediting it to him in account.^ If, however, the 
master has never had any possession of the property except 
by the delivery of it by a third party to the servant for tlie 
uae of his master, and if the servant has not done any act 
to change his own original possession into a possession on 
behalf of the master, his misappropriation of the property 

^ 5 Mad. H.C. Buliofirs 23. This is directly opposed to the decision 
in Beg, v. Avert/, ante, § 495. 

2 Jieg. V. Buichiy 17 Mad. 401. This case is directly opposed to Beg. 
V. Kenny, ante, § 495, where the wife was also an adulteress. 

3 B. V. Murray, 1 Mood, 276. 

^ Spears^ case, 2 Leach. 825 ; Beg. v. Bead, Dears!. 168, 257 : S.C. 23 
L.J. M.C. 25; Beg. v. Wright, D. & B. 431 ; S.C. 27 L.J. U.C. 65. 



682 


EVIDENCE OP THEFT. 


[Ohap. XI. 


to his own use would not be theft under s. 381, but criminal 
misappropriation under s. 403, or criminal breach of trust 
under s. 405.^ In a case where the prisoners, who were 
burkundauzes, placed on guard over the Police Treasury 
buildings, stole money in a box which was placed in the 
building, the Court held that they should be convicted 
under s. 381, as having stolen the property of their master 
while being employed as servants.^ In a similar case, where 
the prisoners were constables employed to guard the house 
of a private person, the Court convicted under s. 380, not 
under s. 381.® The reason of the difference was, that in the 
former case the prisoners were the servants of the Govern- 
ment, to whom the building belonged, while they were not 
such in the latter ease. 

§ 499. Evidence of Theft. — In cases where no direct proof 
can be given of the actual taking, the usual evidence of a 
theft consists in showing that the prisoner was found in 
possession of, or dealing with the stolen property.^ The 
weight to be given to such evidence is purely a question of 
fact, and may vary from absolute proof to the weakest 
degree of suspicion. 

It may be laid down generally, that wherever the 
property of one man which has been taken from him without 
his knowledge, or consent, is found upon another, it is 
incumbent on that other to prove how he came by it ; 
otherwise, the presumption is that he obtained it feloniously. 
This, like every other presumption, is strengthened, weak- 
ened, or rebutted, by concomitant circumstances, too 
numerous in the nature of the thing to be detailed. It will 
be suflScient to allude to some of the most prominent, such 
as the length of time which has elapsed between the loss 
of the property and the finding it again ; either as it may 
furnish more or less doubt of the identity of it ; or as it 
may have changed hands oftener in the mean time ; or as 
it may increase the difficulty to the prisoner of accounting 
for how he came by it, in all which considerations that of 
the nature of the property must generally be mingled. So 
the probability of the prisoner’s having been near the spot 
from whence the property was supposed to be taken at the 
time, as well as his conduct during the whole transaction^ 

^ Waiters case, 2 East, P.C. 570 ; Baseley^s case, ibid. 571. 

^ Heg. V. Jttggurnaih Singh, 2 Sath. Cr. 55. 

** Jieg. V, JBoidnath Singh, 3 Suth. Cr. 29. 

* Evidence Act, I. of 1872, s. 114 (a). 
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both before and after the discovery, are material ingredients 
in the investigation. But the bare circumstance of finding 
in one’s possession property of the same kind which another 
has lost, unless that other can from marks, or other circum-** 
stances, satisfy the Court and jury of the identity of it, is 
not in general sufficient evidence of the goods having been 
feloniously obtained. Though, where the fact is very recent, 
so as to afford reasonable presumption that the property 
could not liave been acquired in any other manner, the 
Court is warranted in concluding it is the same, unless the 
prisoner can prove the contrary. Tims, a man being found 
coming out of another’s barn, and, upon search, corn being 
found upon him of the same kind with what was in the 
bam, is pregnant evidence of guilt,” ^ 

Where property is found in the possession of another 
immediately after it is missed, the presumption is in general 
overwhelming that the person is the thief. Lord Hale, 
however, mentions a case in which a man who was found in 
possession of a horse on the very day on which it w is 
stolen, was tried and condemned before a very learned and 
wary judge,” and afterwards executed. About six months 
after, another man upon conviction for another robbery, 
confessed he was the man that stole the horse, and being 
closely pursued desired a stranger to walk liis horse for him, 
while he turned aside on a necessary occasion and escaped.” ^ 
Lord Hale does not say whether the accused offered this 
explanation on his arrest, or when first placed before the 
magistrate. If he did not, he had no one to blame but 
himself. Thieves in a crowd have been constantly known 
to transfer their booty to the pocket of the most respectable 
person near them. 1^'alse charges ot theft are often founded 
upon similar contrivance. Where the place in which the 
property is found, is one to which several persons have equal 
right of access, it cannot be said to be in the possession of 
any of them. The mere fact of finding property in a family 
house, can raise no presumption tbat any one of several 
males living in the house had brought it there.^ It would 
be otherwise, of course, if the property was found in a room, 
or in a box, exclusively used by any individual member. 
So, when stolen property was traced to the husband’s house, 
and the wife and husband were shown to have been jointly 
secreting it, it was held that these facts established no 

1 2 East, P.C. 656. 2 2 Hale, P.C. 289. 

•* lietj. V. Mcdharii 6 Bom. 731. 
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original possession by the wife, and that her subsequent 
conduct only showed a wish to sctcou her husband.^ 

§ 500. When a considerable interval has elapsed between 
the theft and the finding, the weight to be attributed to this 
latter fact will depend on the special circumstances of the 
case. Where the property lost consisted of two pieces of 
woollen cloth, in an unfinished state, each about twenty 
yards, which were missed on the 23rd January, and traced to 
the prisoner on the 21&t March, Patteson, J., said : ** I think 
the length of time is to be considered with reference to the 
nature of the articles which are stolen. If they are such as 
pass from hand to hand readily, two months would be a long 
time ; but here it is not so.’* ^ In another case, a knife, 
candlestick, watch, eye-glass, and muffineer were all stolen 
from the same house. A year after, all five articles were 
found in the possession of the prisoner. Tindal, C.J., pointed 
out to the jury that it was improbable that this curious 
selection of articles could all get into the hands of the same 
person, unless he had something to do with the original 
taking.® At all events, the circumstance required a good 
deal of explanation, which does not appear to have been 
given. 

§ 501. Where the property stolen can only be identified 
by its species, it would generally be unsafe to convict the 
prisoner, unless he can be brought into personal connection 
with it, either as having just left a place whore property of 
the same kind was stored, as pepper in a warehouse ; or 
where he has been entrusted with goods, such as coal, for 
delivery, and afterwards is found disposing of similar goods, 
out of the usual course of business for a person in his 
position.^ Lord Hale says: I would never convict any 
person for stealing tlie goods of an unknown person, merely 
because he would not give an account of how he came by 
them, unless there was due proof made that there was a 
felony committed of these goods.” ® But in Burton's case, 
just cited, Maule, J., said : “ If a man go into the London 
Docks sober, without any means of getting drunk, and 
comes out of one of the cellars very drunk, wherein are a 

1 Beg. V. De Silva, 5 N.W.P. 120. 

^ B. V. Bartridge, 7 C. & V. 551 ; Ina Sheikh v. Beg., 11 Cal. 160. 

^ Beg. V. Dovey, M.S. note by Mr. Greaves, 2 Bass. 278. 

■* Beg. V. Dearsl. C.C. 282; S.C. 23 L.J. M.C. 52; Bi*g. v. 

Hooper, 1 F. &; F. 85. 

2 Hale, P.C. 290. 
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million gallons of wine, I think that would he reasonable 
evidence that ho had stolen some of the wine in that cellar, 
though you could not prove that any wine w'as stolen, or 
any wine was missed.*^ And so, if a train had just started 
from a railway station, and a cooly w’as found leaving the 
station with a valuable watch in his waistcloth, of which he 
could give no reasonable account, I imagine he might be 
convicted of theft, though the actual owner could not be 
produced. 

§ 502. Extortion (s. 383) agrees with theft in being 
a mode of dishonestly getting possession of the property 
of another ; and therefore it can never be committed, where 
the demand, which is the foundation of the charge, is one 
which the accused bond fide believed himself entitled to 
make.^ The property which is obtained by extortion is not 
limited, as in theft, to movable property. It is described as 
‘‘ any property or valuable security, or anything signed or 
sealed which may be converted into a valuable security.” A 
man might commit extortion by compelling another to assign 
to him an estate, or to create a mortgage or an annuity in 
his favour. A valuable security is defined by s. 30. The 
radical difference between theft and extortion or robbery, is, 
that in the latter cases, the offence is carried out by over- 
powering the wdll of the owner, and thereby inducing him 
to give up his own property. The important question there- 
fore is, what means are so illegal as to convert an innocent, 
or actionable, proceeding into a crime. 

§ 503. As regards extortion, these means are described 
by the words (s. 383) whoever intentionally puts any 
person in fear of any injury to that person or any other, and 
thereby dishonestly induces the person so put in fear to 
deliver to any person,” etc. The word ** injury ” is defined 
by s. 44 as denoting any harm whatever illegally caused 
to any person, in body, mind, reputation, or property.” It 
is obvious, however, that no criminal charge could be sus- 
tained by a man of ordinary health and vigour, who gave 
up his property because he was threatened with a blow from 
a switch, or with the repetition of a story which would 
bring him into ridicule. The threat must be of an injury 
Avhich would so put a person into fear as to induce him to 
deliver his property. Exceptional cases might arise where 
the person was a child, a nervous woman, or a man in weak 

1 Beg, V. Abdul Kadar, 3 Bom. H.C, C.C. 45 ; 5 Mad. H.C. Rulings 14. 
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health or advanced old age. Putting aside such cases, the 
question will be, what is the degree of fear which would 
justify a person of ordinary strength of mind in giving up 
his property, in order to escape from the injury with whicn 
he was threatened. 

This question was for the first time thoroughly examined 
in a case where the prisoner was charged with robbery, the 
fact being that the prosecutor had given him the money, 
under terror induced by a threat that the prisoner would 
take him before a magistrate and accuse him of having 
attempted an unnatural offence.^ The judges held that the 
charge was made out. The result of the discussion is stated 
as follows by Sir Edward Hyde East.*** On the one hand the 
fear is not confined to an apprehension of bodily injury ; 
and on the other hand, it must be of such a nature as, in 
reason and common experience, is likely to induce a person 
1o port with his property against his will, and to put him as 
it were under a temporary suspension of the power of exer- 
cising it through the influence of the terror impressed ; in 
which case, fear supplies, as well in sound reason as in legal 
construction, the place of force, or an actual taking by 
violence, or assault upon the person.” A threat of charging 
another with misconduct, not amounting to a crime, but 
calculated to injure him in his reputation, or in his domestic 
relations, would come within the section.^ 

§ 504. Threats of bringing criminal accusations are ex- 
pressly recognized as modes of extortion by ss. 388 and 399, 
which inflict special punishment, whether the person 
threatened has yielded or not, where the accusation threat- 
ened is of a heinous nature. Extortion is not limited to 
threats of such accusations, though eases may easily be 
imagined where tlie accusation threatened ought not to over- 
power an ordinary mind. Where a woman was got into a 
room where a mock auction was going on, and was told that 
an article was knocked down to her, and that if she did not 
pay she should go to Bow Street before a magistrate and 
ttience to Kewgate, there to be imprisoned till she could 
raise the money, and then a pretended constable was brought 
in, and she paid the money for the purpose of obtaining her 
liberty, a conviction for robbery w^ls set aside. The judges 

^ DonnoUys case^ 2 East, P.C. 715 ; S.U. 1 Leacb, 229. 

2 2 East* P.C. 718; see, too, per Wiide, B., Bey. v. Walton^ L. & C. 
288 ; S.C. 32 L. J. M.C. 79. 

3 Beg. V. Tomlinson (1895), 1 Q.B. 706. 
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lield that there was no reason for such a degree of terror 
in this case as to induce the prosecutrix: to part with her 
money ; she might have known that having done no wrong, 
if she had been taken to prison, the law would have taken 
her under its protection and set her free. And that the law 
did not allow the fear of being sent to prison to be a sufE- 
oient ground of terror to constitute a robbery.’’ ^ Such a case 
in India w'ould certainly be robbery under s. 390, as there 
was an actual wrongful restraint. If, however, there was 
only a threat, with no immediate power of carrying it out, 
it would probably be held insufficient to amount to extortion. 

In the case of criminal accusations, as in all other cases, 
the threat may be of injury to another, if it is intended to 
operate upon the person to whom it is made. Where the 
prisoner threatened A’s father that he would charge A with 
having committed an abominable offence with a mare, unless 
he would buy the mare from him for £3 10s., it was held that 
he had committed an offence under a statute similar to 
8. 389.^ And it is immaterial whether the charge is true or 
false, for the offence consists in using the terrors of the law 
for the purpose of extracting money.® • 

§ 505. Threats in times of public disturbance to bring 
a mob down upon the prosecutor’s iiouse to destroy it, unless 
money is given ; ^ or threats to cause the loss of an appoint- 
ment, by the use of influence with the superior of the person 
threatened, come within s. 383.® The seizure and detention 
of carts of firewood until dues were paid on them, was held 
not to create a fear of an injury within the meaning of 
8. 383, even on the assumption that the claim was unfounded.® 
Nor is it extortion to obtain money from a person who 
believes it to be legally due, though his belief is created by a 
fraud. The offence is cheating.*^ It has been ruled in Calcutta, 
that extortion can never be committed unless the owner of 
the property actually delivers it to the accused, and that it is 
not sufficient if he takes it away in presence of the prosecutor.® 

^ Hex V. Wood, 2 East, P.C. 732; cf, Hetj, v. McGrath^ L.R., 1 C.C. 
205, where, under rather weaker circumstances, the judges doubtei 
whether a robbery had not been made out. 

2 Reg. V. Redman^ L.R., 1 C.C. 12. 

^ Reg. V. Moharruk, 7 Suth. Cr. 28. 

^ Astley’s case, 2 East, P.C. 729; Brown"* s case, ib'd. 731. 

Meer Abbas Alt v. Omed AH, 18 Suth. Cr. 17. 

« Reg. V. Abdul Kader, 3 Bom. H.C. C.C. 45. 

^ Reg. V. Meajan, 5 R. J. d? P 147. 

^ Reg. V. Duleelooddeen, 5 Suth. Cr. 19. 
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In the particular instance, it was lield that the offence really 
committed was robbery. But su'ppose a man enters the room 
of another, and threatens to accuse him of murder, unless 
money is paid to him, and then takes up a purse which is 
lying on the table. If the prosecutor nods to him, and he 
then carries it away, surely this is a delivery to him ; and 
what difference can it make that the prosecutor simply 
allows his purse to be carried away* under the influence of 
fear, without resistance or objection ? ^ Where several persons 
are engaged in the same design to extort money, and some 
use the threat, while others receive the money, all are guilty 
of extortion.^ 

§ 506. The fear caused by the threat must be the operat- 
ing influence which causea the delivery. If the prisoner 
is already in possession of the property, a subsequent threat 
which prevents the owner from claiming the return of the 
property will neither be extortion nor robbery. H. slipped 
his hand into the prosecutor’s pocket, and took his purse. 
The prosecutor then saw his purse in the hand of H., and 
demanded it. H. replied, Villain, if thou speakest of thy 
purse, I will pluck thine house over thy ears, and drive thee 
out of the country, as I did John Somers.” Upon this he 
went away with the purse. It was held that if he had used 
this language before he got possession of the purse, it would 
have been robbery, but as the theft was complete l^fore the 
menace, it was only larceny.® So, if persons come to rob a 
man, and make him swear to bring them a sum of money, 
which he afterwards does; if the subsequent delivery is 
from a sense of the obligation of the oath, it is not extor- 
tion ; if from a continuing sense of fear, it is.^ In one case 
tlie prisoner threatened to accuse the prosecutor of an 
infamous crime. Various negotiations were entered into to 
buy off the charge, and at last a sum of money was paid to 
liim. The prosecutor deposed that at the beginning of the 
transaction he apprehended injury to his person and cha- 
racter, but that at the time when he handed over the money 
he liad no such apprehension, but parted with it for the sole 
jiurpose of bringing the prisoner to justice. It was held 


^ See 2 East, P.C. 707. 

- i?c< 7 . V. Shankar Bhagvaf^ 2 Bom. H.C. C.C. 417. 

^ Narmau*8 case, 1 Hale, P.C. 534, recognized by De Grey, 
and Lord ^Mansfield, C.J., in Donnolh/'s case; 2 East. P.C. 
726. 

< 1 Hale, r.C. 532 ; 2 East, P.C. 733. 


C.J., 

724,. 
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that 1)0 robbery was committed, and in India it would be 
held that there was no extortion.^ 

§ 507. Bobbery (s. 390) is a special and aggravated form 
of either theft or extortion. In either ease, it is necessary 
to establish all the facts which are required to make out a 
complete theft or a complete extortion, as already defined. 
[Extortion becomes robbery ** if the offender, at the time of 
committing the extortion, is in the presence of the person put 
in fear, and commits the extortion by putting tliat person 
in fear of instant deatli, of instant hurt, or of instant wrong- 
ful restraint to that person, or to some other person, and, by 
so putting him in fear, induces the person so put in fear 
then and there to deliver up the thin^ extorted. The 
offender is said to be present if he is sufficiently near to put 
^the other person in fear of instant death, of instant hurt, or 
rof instant wrongful restraint.*’ Theft becomes robbery if the 
offender voluntarily causes, or attempts to cause to any person, 
death, or hurt, or wrongful restraint, or fear of such. It will 
be observed that the person to whom the injury is caused or 
threatened need not be the person who is being robbed. A 
threat by a robber, that he will kill a man’s wife or child, 
if there is an immediate capacity of carrying out the threat, 
will satisfy the section.^ 

There is, however, an important difference between 
robbery founded on extortion and robbery founded on theft. 
In the former <!ase, the entire menace must have been com- 
pleted before the property was delivered up, and must be 
the cause of the deliver)^. In the latter case, it is indifferent 
whether the violence, or threat of violence has been offered 
in order to the committing of the theft, or in committing the 
theft, or in carrying away, or attempting to carry away, pro- 
perty obtained by the theft.” The result is, that, in the 
lormer instance, Harman* 8 case, cited above (s. 506), is still 
good law ; in the latter instance, it is not. 

§ 508. Any violence which comes within the terms of 
s. 390, and which is used for any of the purposes there speci- 
fied, will convert theft into robbery, as, for instance, if a 
person is hurt by the offender in the act of tearing off an 
ear-ring or nose-ring.® So in the ease of threats, what is 
important is the effect reasonably produced upon the mind 

^ Beanes case, 2 Bast, P.C. 734. 

J*er Hotham, B., 2 East, P.C. 718. 

•" Lapier^s case, 2 East, P.C. £57. 

2 Y 
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of the prosecutor, not the actual purpose of the offender to 
carry out his threat. In Donnolly^s case. Lord Mansfield, 
O. J., said : ** That it was clear no actual danger to the owner 
need exist, for if a tinder-box or candlestick were used 
instead of a pistol, it was still robbery.*" ^ And, of course, it 
would be no defence to show that the pistol was unloaded or 
out of order. Nor is it necessary to show actual threats, if 
the conduct of the accused implies a threat ; as, where a mob 
came up to a house after the prosecutor had refused to give 
money to one of the members, and only went away after be 
had given them the money they asked fur.^ Nor does it 
make any difference that tlie article was obtained under the 
plea of asking for charity, or under colour of a sale, if it was 
really extorted by such violence, jor fear of violence, as 
amounts to robbery.® And it is equally robbery, though 
the articles were not taken from the person of the owner, if 
they were taken in his presence, while he was under the 
influence of the fear caused by the prisoner*s conduct.^ 

§ 509. Every robbery involves a completed act of theft or 
extortion, and therefore the accused must have had such a 
possession as would constitute either of the above crimes. 
Where it was found that the prisoner had stopped the prose- 
cutor as he was carrying a feather-bed on his shoulders, and 
told him to lay it down, or he would shoot him, on which 
the prosecutor laid the bed on the ground ; but before the 
prisoner could take it up, so as to remove it from the spot 
where it lay, he was apprehended, the judges were < 
opinion that the offence was not completed, and the prison' 
was discharged.® In India he would have been convictecio. 
an attempt, under s. 511. If, however, the accused has 
even a momentary possession of the article, it is suffiioie ; 
though he afterwards drops it, or returns it to the owner.S 

§ 510. The violence which is necessary to make < 
obbery, must have been used for one of tne purposes 
ioned in s. 890. Where a man was trying to steal 

hich was tied to a cart, and the owner stretchec^® 

*m to lay hold of it just at the moment when tlie 

^ 2 East, P.C. 726. 

' Taplin'B case, 2 East, P.C. 712. 

1 Hale, P.C. 533; SimorCs case, 2 East, P.C. 712. 

1 Hale, P.C. 533 ; 2 East, P.C. 707 ; Beg. v. Duleeloodc^ 

19. 

FarrelVs case, 2 East, P.C, 557 ; 1 Hale, P.C. 533. 

Lapier'a case, 2 East, P.C. 557 ; Feafs case, ibid. 
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cutting the string with a knife, and the prosecutor’s wrist 
was cut, upon which he released his hold, and the prisoner 
made off with the basket, this was held to be only theft, as 
the wound was a mere accident. It would have been dif- 
ferent if it had been infiicted to make the owner give up his 
grasp.^ So, where a thief, finding himself observed, aban- 
doned his booty and ran away, throwing stones at the owner 
to prevent pursuit, the Madras High Court stated the offence 
was not robbery.^ If he had retained the goods, and beaten 
off pursuit by pelting the pursuers, it would have been 
robbery. 

In robbery, and also in the offence of dacoity (s. 391),. 
which is one of its forms, there can be no conviction where 
the property was taken by force or menaces, under the- 
hona fide belief that the prisoners were taking what was 
their own.® But it is no excuse that the prisoners were 
actuated by moral or religious motives in depriving another 
of what they knew to be his property.^ 

§ 511. Criminal Misappropriation is the act of dishonestly 
converting to a man’s exclusive use, even for a tiipe, the 
movable property of another, which has come lawfully 
into the possession of the offender (s. 403). The latter 
circumstance distinguishes the offence equally from theft 
and from cheating. It will be observed that all the illus- 
trations given in ss. 403 and 404 are of cases where no 
contractual relation exists between the owner and the 
possessor c ? the property, before the misappropriation takes 
place. So the section applies where more money than was 
due was given to the accused, who retained the balance 
after he found out the mistake.^ And so it would be if 
a man called at the post-office for a letter or a parcel 
which he expected, and the clerk gave him one addressed 
to a different person with a similar name, and he kept it,, 
after he had found out that it was not intended for him.® 
It may, perlmps, be that s. 403 only applies to such 
cases, and that s. 405 is intended to govern all cases, where 
the possession is received upon a distinct understanding as 
to the mode in which the property is to be dealt with. One 

^ Beg. V. Edwards^ 1 Cox, 32. 

Weir, 94 [166]. 

^ Ex jparte Karaka Kachiar^ 3 Mad. H.C. 254. 

^ Beg. V. Bam Baran^ 16 All. 299 ; ante^ § 485. 

Beg. V. Banisoondur, 2 N.W.P. 475; see Beg. v. Middleton^ L.B., 2 
C C 38 ’ ’ 

« See Beg. v. Kay, D. & B. 231 ; S.C. 26 L. J. M.C. 149. 
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class of such cases may, however, raise discussion. I have 
already pointed out that a servant cannot be convicted of 
theft £y taking goods of which the master has never had 
any possession except through him. For instance, where a 
clerk is sent out to collect money due on a bill, or a servant 
to buy and bring home goods. (See ante, § 498.) If the 
money or goods are misappropriated, should the offender 
be charged under s. 403 or under s. 408 ? Such cases are 
treated in England as embezzlement, not breach of trust ; 
as, for instance, where a shopman sold goods over the 
counter, and received cash, but did not enter the trans- 
action, and pocketed the money.^ The clerk or servant is 
in no proper sense of the word a-trustee. The money or 
goods are nis master *8 from the moment he receives them, 
and if they were stolen from him, they would be alleged in 
the charge to be the property of the master.^ The point 
seems only to have arisen twice in India, and in neither case 
was there any discussion. An income tax clerk, who received 
money which he ought at once to have entered in an account, 
and ^aid over into the Treasury, misappropriated it. He 
was convicted under s. 403.^ In another case, where a post- 
office clerk had abstracted a letter, in order to receive for 
himself part of the postage payable upon it, the High 
Court held that he had committed theft of the letter, and 
had also attempted to commit criminal misappropriation.^ 
The point might be of importance, owing to the great 
difference in the penalty appropriate to each section. 

§ 512. Findi^ Property. — The majority of cases of criminal 
misappropriation will probably arise in regard to property 
found (s. 403, Explanation 2). There can, of course, be no 
•criminal misappropriation of things which have actually 
been abandoned, as the sacred bulls referred to in a previous 
section {ante, § 482), or the newspapers, or remnants of food, 
which a traveller leaves behind him in a railway carriage. 
The difficulty arises in regard to articles which have been 
lost without TOing abandoned, or which have been abandoned 
•only because they are lost. Where property has been mis- 
laid or forgotten in the owner’s house, or upon his premises, 
or in an article of furniture which still remains his own, the 
property is still in his possession, and both by English and 

1 Beg. V. Betts, Bell, 90; S.C. 28 L.J. M.C, 69. 

See 2 East, P.C. 568, 652. 

3 Beg. V. Bamakrishna, 12 Mad. 49. 

* B*g. V. Venkatasami, 14 Mad. 229. 
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.‘ndian law the misappropriation of it is theft {antey § 482). 
inhere valuable articles, which cannot be supposed to have 
3een thrown away, are left in a shop, or in a railway carriage,' 
3r hackney coach, or in any similar place, where the owner 
would naturally come back to look for them, the owner’s 
property remains, though his possession is lost for the time* 
A person who takes up, and converts to his own use property 
so found, commits larceny, according to English law,^ 
criminal misappropriation, according to the Code. Even 
where an article of value is dropped in the road, or in a 
field, and the owner gives it up for lost, merely because he 
has no liope of being able to find it, he does not thereby 
lose his property in it, and can recover it by civil suit.^ In 
such a case, according to English law, the finder commits 
theft, if three facts are found against him : first, that he 
intended to appropriate the property from the first ; second, 
that he believed, at the time he tooK it, that the owner could 
be found ; and thirdly, that he acquired the knowledge of 
who that owner was before he converted it to his own use.® 
If any one of these ingredients is foun^ favour, he has 

not committed theft, nor any other ciimo. unaer the Code 
the guilt of the accused is determined by the state of his 
mind at the time when he appropriates the property to his 
own use ; that is, when he sells it, realizes it, or in any other 
way puts it out of his own power to restore it, or when he 
definitely makes up his mind to keep it at all hazards as 
his own. If at that time he does not in good faith believe 
that the real owner cannot be found ; or if he takes this 
final step before he has used reasonable means to discover 
and give notice to the owner, and has kept the property a 
reasonable time to enable the owner to claim it, he has 
committed criminal misappropriation (s. 403, Explanation 2). 

§ 513. I do not think it necessarily follows that the finder 

must be convicted under s. 403, merely on proof that he had 

taken no steps to discover the owner, or to leave time for 

an effective claim being made. Where he fails to act in 

the prescribed manner, he does so at his own risk. If the 

real owner afterwards comes forward, the accused would be 

able to set up no defence. If the owner never comes forward, 
« 

* lieff. V. West^ Dearsl. 402; S.C, 24 L.T. M.C. 4; Heg. v. Moore, 
L. & C. 1 ; S.C. 30 li. J . M.C. 77 ; v. Fierce^ 6 Cox, 117 ; Wynne's 
case, 2 East, P.C. 664 ; Reg, v. Spurgeon, 2 Cox, 102. 

Reg. V. Peters, 1 C. & K. 215. 

» Per Blackburn, J., Reg. v. Ghjde, 1 C.C. 133, p. 113. 
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it would still be open to the tribunal to find, that at tbo 
time of the misappropriation there was an owner, who might 
have made good his claim if the course laid down in Bxplana* 
tion 2 had been followed. It would be equally open to it to, 
come to an opposite conclusion. In a case from Bombay^^ 
the accused found a gold mohur in an open plain, in a village 
near Ahmednagar, and sold it next day to a shroff. The 
sale was on the 12th October, 1892, the accused was con- 
victed of criminal misappropriation on the 12th December, 
and up to March 9, 1893, when the case was disposed of by 
the High Court on Appeal, no one had come forward to 
claim the property. On this state of facts the High Court 
reversed the conviction, holding that it was not suflSciently 
made out that on the 12th October the gold mohur was 
property at all, in the sense of having any owner.^ The 
advantage of following the statutory procedure is, that, in 
the absence of conclusive evidence to the contrary, every 
presumption will be made in favour of the accused. 

The Calcutta High Court ruled in one case that charges 
under this section should specify the name of the owner of 
the property. This may in many cases be impossible. Where 
it is so, the averment, that the article belongs to some 
person unknown, will bring that very important fact definitely 
before the minds of those who have to deal with^ the case. 
In the particular instance, the necessary allegation would 
have disclosed the material circumstance that the prisoner 
was a joint owner of the chattel he was accused of mis- 
appropriating, an admission which would, in the great 
majority of cases, put an end to the charge.^ 

§ 514. Criminal Breach of Trust. — Whoever, being in any 
manner entrusted with property, or with any dominion over 
property, dishonestly misappropriates, or converts to his own 
use, that property, or dishonestly uses, or disposes of, tha^ 
property in violation of any direction of law prescribing the 
mode in which such trust is to be discharged, or of any legal 
contract, express or implied, which he has made touching the 
discharge of such trust, or wilfully suffers any other person 
so to do, commits " criminal breach of trust (s. 405.) Hence 

1 lleg. V. Sita^ 18 Bom. 212. The conclusion arrived at by the High 
Court was by no means a necessary one. Many years ago I was 
throwing stones into a mountain lake in Ireland, when a much-prized 
ring followed the stone. Next year, when the water went down, the 
ring was found, and was duly restored to me. 

2 Jteg. V. Parhutty Ch^irn, 14 Suth. Cr. 13. 



MS-416.] WHAT IS A TBUST, 69S 

the two ingredients in the offence are, flrat, an original trust, 
and, secondly, a dishonest appropriation of the trust property. 

A trust may be defined as, any arrangement by whica one 
person is authorized to deal with property for the benefit 
of another. This definition will cover both clauses of the 
description of a trust given in s. 405. A person is entrusted 
with property, when he is given the actual possession of it, 
as the trustee of a marriage settlement, or a banker. He is 
entrusted with dominion over it, when the possession remains 
with the owner, but he is given authority to dispose of it 
under certain conditions, as a shopman, or an agent, with a 
power of attorney to sell. In general there can be no doubt 
as to the existence of a trust, or as to the obligations created 
by it. Difiicult questions of this sort often arise in the civil 
courts, especially in such cases as those of implied trusts, 
precatory trusts, or voluntary trusts. No criminal liability 
can aris^ in such cases if the party acts honestly, though 
wron^ , under a mistaken view of his duties or rights,^ or 
wher^ che entire transaction out of which the alleged trust 
avif |is bond fide disputed.^ Where, however, the trust and 
thf dishonest breach of it are both made out, it would be no 
answer to a charge under these sections that the accused had 
an interest m the property, provided it was not an interest 
which justified his mode of dealing with it. There is nothing 
to prevent one partner being convicted under s. 405 of 
criminally misappropriating the partnership property.® So 
a mortgager in possession, who wilfully incurs arrears of 
Government revenue, and allows the property to be sold, and 
then purchases it henamee, with the object of holding it free of 
the claim of the mortgagee, has committed an offence under 
the same section.^ And conversely, where property has been 
pledged to another, who then makes use of or deals with the 
property, he will be guilty of breach of trust, according as 
lie is justified in his acts by the terms of the pledge, and, if 
not justified, according as his conduct is dishonest (s. 24) 
or not.® 

§ 515. Husband and Wife. — ^The Madras High Court has 
held that a married woman cannot be convicted of criminal 

^ 6 Mad. H.C. Bulings 28 ; Beg. v. Norman, C. & M. 501. 

Reg. V. Jaffir Naik, 2 Bom, H.C. 133. 

3 Beg. V. dkhoy Coomar, 13 307 ; Beg. v. Tankard (1894), 1 

Q.B, 648. 

Ram Manick Shaha v. Brindahxin Chunder, 21 Suth. Civ. R. 230. 

^ 3 Mad. H.C. Rulings 6 ; 6 Mad. H.C. Rulings 28. 
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breach of trust in respect to her husband's property, since 
she has a joint possession of it with him.^ I doubt, however, 
wliether this ruling would be adhered to at present. The 
subject has already been discussed with reference to a similar 
ruling as regards theft. (See arUe^ § 495.) I am not aware 
of any decision as to the liability of a married woman, where 
a criminal breach of trust has been committed by her in 
reference to the property of a person who was not her hus- 
band. The difficulty, of course, would be felt where tlie 
breach of trust arose in consequence of the violation of some 
legal contract, express or implied, and where the married 
woman was ** disqualified from contracting by any law to 
which she was subject.” ^ It might possibly be held, on the 
analogy of contracts unsupported by any consideration,® that 
although the married woman could not be compelled to 
carry out the terms of the trust, she could be punished if 
she wilfully repudiated those terms, and then disposed of 
property which did not belong to her as if it was her own.* No 
such difficulty would occur, if the breach of trust consisted 
*• in violation of any direction of law prescribing the mode 
in which such trust is to be carried out.” It has been held 
in [England that a married woman could be convicted of 
larceny as a bailee, on tlie ground that a contract was not 
essential to a bailment, and that it >vas immaterial whether 
there w€ts a valid contract or not.*’ ® If a shopwoman sold 

f oods across the counter, and then kept the price for herself, 
do not think it would avail her to prove that she was 
a married woman. She would certainly have committed 
criminal misappropriation {ante, § 511)1 Where a person 
was entrusted with money to buy coals, and he bought them 
and put them into his cart, and on his way back e^stracted 
part, delivering the remainder as all that the prosecutor was 
entitled to, a question arose, whether the prisoner could be 
said to have been entrusted w'ith the property of the prose- 
cutor, so as to satisfy the English statutes. The conviction 
was affirmed. Some of the judges held that the coals being 
purchased with money given by the prosecutor for that 
express purpose, vested in him, and were held by the prisoner 

» Mad. H.C. Rulings, 10 Nov.. 1864 ; S.C. Weir, 103 [174]. 

^ Indian Evidence Act, I. of 1872. s. 11. 

Coggs V, Bernard^ 1 Sm. I*. C. 281 ; Bcdfe v. Wesi. 13 C,B. 4G6 ; S.C. 
r r n P. 175. 

- ^ o r! n. 150 ; § 619, 
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on trust for him. Others thought that a specific appropri- 
ation by the prisoner was necessary to vest the property in the 
prisoner, but the Court was unanimous that, if such an express 
appropriation were necessary, it was made out by the facts.^ 

§ 516. Most of the cases decided in India have turned 
upon the question whether the facts proved against the 
accused amounted to a breach of trust. In a case before the 
Allahabad High Court, it appeared that the Government had 
made a contract with a Calcutta firm to supply them for 
two years with an article called gazzi, at Rs. 1-12-6 per piece. 
The prisoner was a Government servant, whose duty it was to 
certify the article received as being according to sample, to 
receive the money due, and pay it over to the contractors. It 
was charged against him that he had induced the contractors 
to make a new arrangement with him, unknown to the 
Government, by virtue of which lie purchased as much 
gazzi as was required, from an Allahabaa firm, at Rs. 1-6 per 
piece, charging- Rs. 1-12-6 to Government, and on receipt of 
the amount credited the whole as paid to the Calcutta firm, 
while he really only paid at the rate of Rs. 1-6 to the Alla- 
habad firm, pocketing the diflerence for himself. The Court 
held that if this state of facts had been proved, it amounts 
to the offence of criminal breach of trust. It is, by whatever 
technical name it may be called, a stealing of the difference 
between the two prices by a servant of Government, and a 
falsification of accounts with the object of proving thecrime.*^ 
As a matter of fact the Court held that such a state of facts 
had not been proved. Petheram, C.J., went on to make the 
following observations upon the law of criminal breach of 
trust, in reference to cases where a servant, employed to pay 
a bill for his master, obtains a commission or a reduction of 
the price for his own benefit. 

*^Now, if the account be an open one, that is, an account 
of which the items have never been checked or settled, and 
if the transaction amounts to a taxation of the bill, and 
a reduction of the price by the servant, it is evident that the 
servant obtains the reduction for his master ; that the money 
in his hands always remains the master’s property, and that 
if he appropriates it, he steals it. But if the master him- 
self has settled the account with the tradesman for a specific 
sum, and he sends the servant with the money, and the 
servant, after making the payment, asks the tradesman 


’ V. Bunl'aUf 33 L.J. M.C. 75 ; L. Sc i\ 371. 
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for a present, then, if the sei:vant takes the present anc 
keeps it, he is not guilty of stealing, because he has nc 
intention to steal ; the money is given to him by a person 
whom he believes has a right to give it. It may be that, 
according to the strict equitable doctrines of a Court of 
Chancery, the servant is bound to account to the master for 
the money. But, however this may be, his act is a very 
different matter from a criminal offence, and I do not think 
he can be convicted of criminal breach of trust merely 
b“cau8e, by a mere equitable doctrine of the Court of 
Chancery, it was obligatory on him to render an account.*' ^ 

In a case arising out of the insolvency of the Himalaya 
Bank, it appeared that the bank was incorporated under the 
Indian Companies Act, X. of 1860, by virtue of which it was 
expressly provided that dividends could only be paid out of 
profits. In an indictment against the directors and others 
under s, 409, it was laid down by Edge, C. J., that the direc- 
tors had dominion over the property of tliel bank, and were 
not only entitled but bound to manage its affairs, and to do so 
in accordance with the terms of the Act and the articles 
of association ; that they were bound not to pay dividends 
except out of the profits of the bank ; and tliat if they 
dishonestly, that is, knowingly and intentionally, paid divi- 
dends to the shareholders out of the deposits when there 
were no profits, intending to cause gain to themselves or 
others, to which they were not entitled, they were guilty of 
criminal breach of trust as bankers under s. 409.^ 

§ 517. Evidence. — The usual evidence of breach of trust 
in regard to money received for the purpose of payment 
over, is either non-payment, or non-accounting, or false 
accounting. It must be remembered that breach of trust 
is a definite act, like theft or misappropriation, and that 
the above circumstances do not constitute it, but merely 
evidence it. Where it is the dutv of the accused to pay 
over money at once, or at any different periods, his non- 
payment is primd fade evidence that he has wrongfully 
appropriated it to himself.^ But this presumption may be 
negatived by evidence that the delay was caused by forget- 
fulness, or that it was acquiesced in by the person to whom 
the money was due.* Non-payment, coupled with a false 

* Beg. V. Imdad Khan, 8 AIL 120, 135, 138. 

2 Beg. V. Mobs, 16 All. 88. 

Beg. V. Jackson, 1 C. & K. 384. 

^ Beg. V. Ganpat, 10 Bom. 25G. 
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3count, either as to the receipt of the money or its disposal, 
j conclusive evidence ; ^ but even a correct entry of the 
3ceipt does not negative breach of trust, if, in fact, the 
risoner has converted the money to hivS own use.® Nor is 
t necessary to prove that any specific sums of mone}^ 
eceived on particular dates from particular persons, have 
jeen embezzled. Where money is continually coming in 
md being paid out, such proof would be impossible. It is 
sufficient if, when the defendant is called on to account, a 
areneral deficiency is found, and if the evidence establishes 
that the general deficiency has resulted from the fraudulent 
conduct of the party charged.® A mere failure to render 
accounts is not itself a criminal breach of trust, unless it 
appears on the vrhole facts that the money is dishonestly 
withheld, or has been dishonestly converted to the prisoner’s 
use.^ 

§ 518. Offences by Servants. — Criminal breach of trust is 
liable to severer penalties when committed by carriers, 
wharfingers, or warehouse-keepers (s. 407) ; by clerks, or 
servants, or persons employed as such (s. 408); and by 
public servants, bankera, merchants, factors, brokers, attor- 
neys, or agents (s. 409). No difficulty is likely to arise in 
reference to the first class. The description of the second 
class, however, which is identical with that in s. 381, 
requires a good deal of discussion. 

First. The word servant” is employed in its widest 
acceptation. It has been held to extend to a traveller for 
a commercial firm,® a rate collector,® and an assistant over- 
seer of the poorj Whether a particular official is or is not 
a servant, depends on the relation in which he stands to 
his employer, and the nature of his occupation. 

Therefore, secondly^ to make out that the accused is a 
servant, he must be bound to obey the orders of his 
employer, so as to be under his control. Where he is paid 
by salary, or where he is bound to devote his whole time to 
the service of his employer, a very strong presumption 

1 Watson V, Golah KJian. 10 Sutli. Cr, 28; Lolit Mohnti v. 

Cal. 313. 

2 Beg. V. Lister, D. & B. 118 ; 26 L.J. M.C. 26. 

3 Beg. V. Kellie, 17 All. 153. 

* Beg. V. Murphy, 9 AIL 666. 

* Beg. V. Bailey, 12 Cox, 56 ; Beg. v, Tite, L. Sc C. 29 ; S.C. 30 L.J. 
M.C. 142. 

® Beg. V. Adey, 1 Den. 571 ; S.C, 19 L.J. M.C. 149. 

^ Beg. V. Carpenter, L.K., 1 C.C. 29. 



700 


WHO IS A SERVANT, 


[Chap. XT. 


arises that lie is a servant ; but he may be a servant though 
no such elements exist in the case. ^^All the authorities 
seem to show that it is not necessary that there should be 
a payment by salary — for commission will do» — nor that the 
whole time should be employed, nor that the employment 
should be permanent (see s. 27, Explanation) — for it may be 
only occasional, or in a single instance — if, at the time, the 
prisoner is engaged as a servant.” Hence, where a person 
was employed by a merchant to obtain orders for him, but 
was at liberty to obtain them whenever and wher®^®*^ 
Avished, and was under rio obligation to s^^ek for them 
unless he liked, and paid by commission, it was held 
that he was not a servant, although in one case he 
bound not to employ himself for any one but the prosec 
and in the other he was to r^^ceive money, and account for 
it in a stipulated manner.^ Where a person contracts with 
another for the performance of certain services, and that 
other sends his servant to perform them, the latter is not 
the servant of the person who requires the services, although 
he i^ bound to obey him for the time.^ It is evident, then, 
that the question whether a man is the servant of another 
or not depends, not upon the duties which he performs, but 
upon the capacity in which he performs them. If he does 
a thins: because he is told to do it by a person whom he 
must obey, he is a servant. If because it is his trade to do 
it, he is not a servant.® A further result follows — that the 
performance of duties, which are apparently the same, may 
involve verv different obligations. The secretary of an 
association is its servant, and if he is al^o made treasurer, 
though this is not part of the duty of a secretary, he 
continues to be their servant as treasurer. He is in the 
position of a cashier. All money which he receives becomer 
at once the money of his master, and can only be paid oui 
upon his master’s orders.^ But if the association appoint i 
treasurer from outside, he is not a servant. His duty is 
receive and paA’’ out money in the usual course of business 
and to account for such money, and to be ready to pay ove 

^ JPer Bovill, C.J., Hey- v. Negua^ B.R., 2 C.C. 31, p. 36 ; Reg. 
Bowers^ L.H. 1 C.C. 41. As to cases of merely occasional employmen 
see B. V. Svencer^ R. & Ry. 299 : B. v. Haghes^ 1 Moody, 370. 

^ B. V. Haydouj 7 C. & P. 445 ; the cose of a driver of a hacknc 
coach 

•'* Beg. X. Hey^ 1 Den. 602. 

* Beg. X. Murjdiy^ 4 Cox, 101 ; Beg. x. P/-ou/7, L. C. 97 ; S.C. J 
Mf.C. 71. 
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the balance when called on. Subject to this obligation, he 
may use the specific coins or notes received by him exactly 
cs a banker may.^ 

Thirdly. When a person comes in other respects within 
the definition of a servant, it is no objection that he is also 
the servant of other employers,® nor that he is jointly 
interested with his employe: in the business in which he 
is a servant.® 

§ 519. The words ‘‘ employed as a clerk or servant are 
wider than the words which precede them. They cover all 
cases where a person, whether he is or is not a clerk or 
servant, undertakes to perform the duties of a clerk or 
servant, although he is under no contract to perform them, 
and receives no remuneration for their discharge. C.F. was 
clerk to a local board. The prisoner was his son, and used 
to assist him in the duties of bis office, and act for him in 
his absence at the meetings of the board. He was neither 
appointed nor -paid by the board, nor by his father. He 
embezzled some money which was paid in at his father’s 
office for the use of the board. He was indicted on counts 
which charged that he ‘‘ being employed as a clerk of C.F.,” 
embezzled the money of C.F. The conviction was affirmed. 
Brett, J., said, The prisoner undertook to do things for his 
father which a clerk does for his master, and to do them in 
the way a clerk does them. Now, assuming that there was 
no contract to go on doing those things, still, as long as he 
did them with his father’s agreement, he was bound to do 
them with the same honesty as a clerk, because he was 
employed as a clerk.” ^ These words would cover the case 
of those volunteers who render their services without pay in 
Government offices, with a view to future appointment.® 

§ 520. Where a person comes within the language of 
s. 408, he is punishable if, ** being in any manner entrusted 
in such capacity with property, or with any dominion over 
property,” he commits a criminal breach of trust in respect 
of it. He must be entrusted with it in his capacity as clerk 
or servant. If a clerk in an office in the Mofussil was about 
to go on leave, and his principal entrusted him with money 
to execute a private commission in the Presidency town, 

1 Beg. V. Tyree^ L.R., 1 C.C. 177. 

Beg. V. Batty f 2 Moody, 257. 

•* Beg. V. Stuart (1894), 1 Q.B. 310. 

** Beg. V. Foulken^ L.R., 2 C.C. 150. 

Beg. V. Parme^ar Dat, 8 All. 201. 
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guilty knowledge.^ If jewellery was stoleu, and the stones 
were sold to one receiver, and 'the gold setting to another, 
each would be punishable under s. 411. But the proceeds 
of a stolen cheque, or the change given for a stolen bank- 
note, would not be stolen property.^ Lastly, the property 
must retain the character of stolen property at the time it 
is wrongfully received. In the words of s. 410 : ** If such 
property subsequently comes into the possession of a person 
legally entitled to the possession thereof, it ceases to be 
stolen property.” Therefore, if the owner finds his property 
on a thief, and then restores it to him that he may sell it to 
the usual receiver ; or if stolen property sent by train or 
through the post-office addressed to a receiver, is stopped 
by the authorities on behalf of the owner, and then delivered 
by them to the receiver, in each case the property has ceased 
to be stolen property before it reaches his hands.^ A sale 
by a thief, even to a hona fide purchaser, does not give the 
latter a legal title to the possession of the article sold.^ 
Where, however, stolen notes or money are hona fide changed 
for the thief, or taken hona fide from him as a matter of 
ordinary payment, the transaction is not one of sale, and 
the receiver is entitled to the legal possession as against the 
real owner ; ^ and the same rule would apply in favour of a 
person who took, in the ordinary course of business, 
u negotiable instrument which had been stolen, but which, 
prior to the theft, had been so drawn or endorsed as to pass 
from hand to hand by mere delivery.® 

Where property has been taken from its owner under 
circumstances which would be theft, except for the provisions 
of ss. 82 — 85, the property is not stolen property,*^ but a 
person who dishonestly kept the property for himself, with 
Knowledge of the facts, would commit criminal misappro- 
priation. If, however, the act of the innocent agent had 
been instigated by a criminal abettor, the transaction itself 
would be a theft, though the agent would not be a thief (s. 
108). In such a case, the property would be stolen property, 
and might be the subject of a charge under s. 411. 

^ CoivelVs case, 2 East, P.C. 617. 

^ Heg. V. Walklet/, 4 C. & P. 132. 

^ Heg. V. DolaUf i^earsl. 436 ; »S.C. 24 L.J. M.C. ; Heg, v. Sclnnidt^ L.H., 
1 C.C. 15; JReg. v. Villensky (1892), 2 Q.B, 597. 

^ Indian Contract Act, IX. of 1872, s. 108, illus. (tt). 

^ Reg, V. Jogessur MocJtif 3 Cal. 379. 

® Bank of Bengal v. Mendes.^ 5 Cal. 654. 

* iSco Reg, V. Begerayi Kr^8hu€k^ 6 Ma<t. 373. 
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§ 523. It is not necessary to prove who the actual thief 
was, and it is unwise, in framing the charge, to state that the 
goods were stolen by AB, from whom the prisoner received 
them ; as the prisoner might be held entitled to an acquital 
if it appeared that he had not received them from AB, or 
that AB was not the thief.^ It is, however, essential to show 
that there was a criminal f^ssession intermediate between 
that of the owner and the receiver.^ This criminal possession 
must be made out in exactly the same way as if the wrongful 
taker were on his trial, and in some respects more strictly. 
No statement or confession by the principal offender is 
admissible against the receiver, unless it has been made in 
the presence of the latter, or comes within the express 
provisions of the Indian Evidence Act ; and a plea of guilty 
stands on no higher footing*^ The conviction of the principal 
offender is not conclusive against the receiver, nor is nis 
acquittal conclusive against the Grown, as on the trial of 
the receiver, the second tribunal might take a different view 
of either the facts or the law from that taken by the (irst.** 

§ 524. Beoeiving. — (2) There can be no receipt of stolen 
go^s, unless they have come into the possession or under 
the control of the accused. So long as any adverse custody 
intervenes, the receipt is incomplete. Where the prisoner 
applied at a carrier’s office for a parcel which he knew 
contained stolen goods, and, upon being shown the parcel, 
claimed it, upon which he was immediately taken into 
custody, it was held that there had been no receipt by him.® 
And so it would be if a jeweller was found bargaini^ with 
a thief for a stolen watch ; and it would make no difi^rence 
that the jeweller had the watch in his hand to examine it, 
provided the control over the watch, and the right to claim 
it back if the bargain went off, remained in the thief.® Where, 
however, such a control exists, manual possession is un« 
necessary. If a thief brings stolen property into a shop, 
and the owner of the shop calls his servant, and desires him 
to take away the goods and pnwn them, and the thief hands 

1 Ehworthy^a case, 1 Lewin, 117 ; 11, v, Woolford, 1 M. ^ Rob. 384. 

2 i?cx ▼. Cordy^ MS. of Mr. Greaves ; 2 Russ. 484 ; Ishan Muchi v. 
Eeg„ 15 Cal. 511. 

^ B, V. Turner^ 1 Moody, 347 ; Bey, v. 6W, 1 F. & F. 90 ; Act I. of 
1872, B. SO; III. of 1891, s. 4. 

^ Foster, Crim. !-<. 366 ; Beg. v. Begarayi Krishna, 6 Mad. 373. 

& Beg. V. Hill, 1 Den. 453 ; S.C. 18 L.J. M.C. 199. 

0 Beg. V. Wiley, 2 Den. 37 ; S.C. 24 L.J. M.C. 4. 

2 z 
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them to the serraat for that porpose, the receipt by the 
master is complete.^ Nor is saoh a .control inconsistent 
with a joint possession by the thief, or any other person, and 
the receiver. A man's watch was stolen while he was in the 
compuiy of a woman, of the prisoner, and of some others. 
Subsequently, the prisoner came to the owner of the watch, 
and bargains with him for its restoration. The woman was 
taken into a room by the prisoner, where she found another 
man, and immediately after she saw the watch on the table. 
She did not see who put it there, but it was not the 
prisoner. The jury were told that if they believed that the 
prisoner knew that the watch was stolen, and at the time 
when he went with the woman to the room where it was 
given up, the watch was in the custody of a person with 
the cognizance of the prisoner^ that person being one over 
whom the prisoner had absolute control^ so that the watch 
would be forthcoming if the prisoner ordered it, there was 
ample evidence to convict him of receiving the watch with 
guilty knowledge.^ Finally, it is not necessary that the 
receiving should be for the benefit of the receiver. "There 
is a receiving within the meaning of the Act — whenever a 
person, knowing that goods are stolen, has possession of 
them for a bad purpose. It is immaterial whether he 
claims any property in them,” ^ If the prisoner takes the 
property mto his possession for the purpose of concealment, 
or to assist the thief, it is a sufficient receiving, although he 
neither seeks nor gains any profit or advantage to himself.^ 

§ 525 A mere acquiescence in, or approval of, a receipt 
by another person does not amount to a receipt by the 
person who approves, if the possession or control still 
continues to be that of the original receiver.^ But if stolen 
goods have been placed in the possession of a man’s servant 
or wife, or of any other person on his behalf, though without 
his knowledge, and if he subsequently, knowing the goods 
to be stolen, accepts the possession, this makes the receipt 
his own.® 

Retaining. — Section 411 says : " Whoever dishonestly 
receives or retains stolen property.” Retaining seems to 

* Reg. V. Miller^ 6 Cox, 363. 

Beg. V. Smith, Dears*. 494; 8.0, 24 L.J, M.C. 136. 

Per Lord Campbell, C.J., Reg. v. Wiley, ub. sup. 

* Reg. V. Davis, 6 0. & P. 177. 

" Reg. V. Bring, D. & B. 329. 

« Reg. V. Woodward, L. & C. 122 ; S.O. 31 L.J. M,C. 91. 
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have the game relation to receiving that criminal miaapprcM 
priation hag to theft. If a man came honesUj into poesea- 
aion of stolen property, and then retained it, after he had 
discovered that it was stolen, he would have committed the 
oSenoe of dishonestly retaining.^ 

§ 526. Ooilty Knowledge. — (3) The accused must have 
known, or have had reason to telieve, the property to be 
stolen (s. 411). The latter phrase is satbfied by something 
short of actual knowledge.® On the other hand it involves 
more than mere suspicion. In a case under s. 414, where 
the language is the same, Melvill, J., said: was not 

sufficient to show that the accused was careless, or that he 
had reason to suspect that the property was stolen, or that 
he did not make sufficient inquiry to ascertain whether it 
had been honestly acquired. The word ‘ believe,* in s. 414, 
is a very much stronger word than ‘ suspect,* and it 
involves the necessity of showing that the circumstances 
were such that a reasonable man must have felt convinced 
in his mind that the property with which he was dealing 
was stolen property.’*® Of course, guilty knowledge is 
purely a matter of fact, which depends on the circumstances 
of each particular case ; such as the nature of the goods 
offered for sale, the position in life of the person who offers 
them, the mode in which he accounted for their possession, 
rthe secrecy of the transaction, the absence of inquiry where 
the facts were obviously suspicious, the low price at which 
they were bought,^ the concealment or defacing of the 
goods after they passed into the possession of the receiver. 
If an ayah was to offer ^English jewellery, or a native 
:servant was to offer English plate or wine for sale, and the 
articles were bought without any inquiry, or upon the 
strength of answers clearly unsatisfactory, 1 think the 
•tribunal would have little difficuly in dealing with the case.® 

§ 527. Under English law it was always open to the 
prosecution to show, as evidence of guilty knowledge, that 
rthe accused had on other occasions received other property 
irom the prosecutor by the same thief ; ® but it was held that 

' 4 Mad. H.C. Rulings 42. 

Per Scotland, C.J., Beg. v. Veei'ee^ Mad. Bess., April 28, 1862. 

Beg. V. Bangoj 6 Bom. 402. 

4 1 Hale, P.C. 620 ; 2 East, P.C. 765 ; Beg. v. Mallory^ 13 Q.B.D. 88. 

^ See, as to the fraudulent possession of stolen property by persons 
who cannot satisfactorily account for their possession of Madras 
Act, VIII . of 1867, 8. 17. 

Beg. V. DunUf 1 Mood. 146. 
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it was not admissible evidence that he had received other 
property stolen by different thieves from different owners.^ 
The latter evidence has always seemed to me to be more 
damnatory than the former. It is now admissible in England, 
under certain restrictions, by 34 & 35 Viet., c. 112, s. 19* 
The Indian Evidence Act, I. of 1872, s. 14, is in accordance 
with the later view. Ulus, (a) gives as an example, the case 
of a receiver found in possession of a particular stolen article, 
and proceeds : the fact that at tne same time he was in 
possession of many other stolen articles is relevant, as tending 
to show that he knew each and all of the articles, of which 
he was in possession, to be stolen.” It will be observed 
that the other stolen articles^as to which evidence is offered, 
are stated to have been in bis possession at the same time 
as the particular article as to which he is charged. This 
^rees with the decisions on the express wording of the 
l^glish statute.^ It does not, however, ftdlow from the 
illustration that evidence would be inadmissible of previous 
undoubted receipts of property undoubtedly stolen, although 
no longer in the possession of the accused. Explanation 2, 
and illus. (h) contained in s. 1 of the Amending Act, III. of 
1891, tend to show the contrary, and also that previous 
convictions for a similar offence could be proved for the 
same purpose. 

§ 528. The mere fact of recent possession of stolen 
property is, in general, evidence of thelt, not of receipt of 
stolen property with guilty knowledge (see ante, § 499)^ 
The eflPect to be given to such possession is, however, a 
question not of law but of fact.® If it was proved that 
a house had been broken into at night, and in a few daya 
after the property was found in the possession of a person 
who was in the habit of making miscellaneous purchases 
from all who offered to sell, the presumption would be that 
he had received the goods rather than stolen them. In all 
such cases charges for theft should be added to charges for 
receipt, and vice versa. A person found in possession of 
various pieces of stolen property, even though they were^ 
stolen at different times and from different persons, can only 
be convicted of a single offence under s. 411, unless it can 
be shown that he received them at different times. Each 
receipt is a single offence as to all the property then and 

^ Heg. V. Oddtf, 2 Den. 264; S.C. 20 L.J. M.C. 198. 

* ^eg. V. Carter, 12 Q.B.D. 522; v. Drage, 14 Cox, 85. 

^ Ina Sheikh v. JReg,, 11 Cal. 160 ; Indian Eridence Act, s. 114 (a);. 
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there received. Possibly there might be different offences, 
if a thief, being possessed of different articles of property 
stolen from different persons, made distinct bargains as to 
each with the receiver, one after the other.^ 

§ 529. The question whether an offence can be committed 
under s. 411 in respect to the property of a husband received 
from the wife,^ depends upon the question already discussed, 
whether a wife can steal irom her husband (an^e, § 495). 
A husband may be convicted of receiving stolen property 
from his wife, knowing it to have been stolen by her, or by 
any other person.® In the converse case, a wife might be 
convicted of receiving from her husband. The court might, 
of course, take the charitable view, that the wife was merely 
acting under the orders of her husband, and had no know- 
ledge that she was committing a criminal offence.^ 

§ 530. The offence created by s. 411 is liable to severer 
penalties under s. 412, if the property was known or 
reasonably believed to have been transferred bv tho 
commission of dacoity, or if, being known or believed to be 
stolen property, it was received from a person whom* the 
accused knew* or believed to belong, or to have belonged to 
a gang of dacoits. Tiie essence of the offence under 
s. 412 is the special knowledge or belief connecting the 
property with a dacoity or with dacoits. This must be 
specially made out.^ The accused must be a person different 
from the dacoits. A dscoit who retains the property he has 
obtained by his dacoity cannot be punished under s. 412 for 
an offence distinct from the dacoity.® 

§ 531. A further aggravation of the offence under s. 411 
is created by s. 413, where the accused is shown habitually 
to receive or deal in stolen property."^ It is difficult to say 
what sort of evidence will be admissible and sufficient to 
procure a conviction under this section. At the very least 
two acts of receiving or dealing in stolen property must be 
proved or presumed ; and these acts must be at some little 
distance of time, otherwise they could not be taken as 

^ Jtilmn Muchi v. 15 Cal. 511; Meg. v. MakJian, 15 All. 317. 

- lieg. V. Kenny^ 2 Q.B.D. 307. 

Reg. V. McAthey^ L. & C. 250 ; 32 L.J. M.C. 35. 

* Reg. V. De Silva, 5 M.W.l*. 1^. 

Reg. V. Samirudilin, 18 Sutli. Or. 26. 

** Reg. V. Abool Hossein, 1 Suth. Cr. 48- 

« !See, os to the apprehension and punishment of repute! thieves, 
26adras Act, VII. of 1867, s. 28. 
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jestablishiiig a habit. In a case where a conviction under 
this section was set aside, the Court said : We do not think 
that a man can be said to be habitually receiving stolen 
goods, who may receive the proceeds of a dozen robberies 
&om a dozen different thieves on the same day, but, in 
addition to the receipt from different persons, there must 
be a receipt on different occasions, and on different dates.^ 
Where a man had been several times actually convicted this 
would, of course, be sufficient, and the previous convictions 
would be the best evidence against him, since having been 
himself a party he could not dispute them. Previous con- 
victions need not be proved by production of the record. 
It is sufficient if the fact be certified by the clerk of the 
court, or other officer having the custody of the records of 
the court where the conviction took place, or by a certificate 
signed by the officer in charge of the gaol in which the 
accused was confined, or by production of the warrant of 
commitment.^ Where there have been no convictions the 
acts which are relied on as evidencing a habit must in general 
be proved, just as if each were the subject of a sepaiato 
indictment. Sometimes this might not be absolutely 
necessary. If it could be shown that a man kept a shop 
which w’as frequented by persons who were and who must 
have been known by him to be thieves ; if the nature of the 
goods which he purchased, the price which he paid, the 

5 recautions with which the goods were bought, kept, or 
isposed of; tlie contrivances employed in the premises for 
concealment, for rapid exit, and for preventing entrance, and 
other similar circumstances gave strong evidence of a general 
nature of the trade pursued, even a single instance of 
receiving brought home for the first time might be sufficient 
to warrant a conviction. But it would always be necessary 
to watch such evidence very narrowly. 

§ 532. Prisoners cannot be tried at the same trial for 
receiving or retaining under s. 411, and for habitually 
receiving or retaining under s. 413, these two offences not 
being offences of the same kind. The proper course would 
be to t^ the accused first for the offences under s. 411, and 
then, if he were convicted, to try him for the offences under 
8. 413, putting in as evidence the previous convictiona 
under s. 411, and proving the finding of the rest of the 
property in respect of which no separate charge under 


^v. Bahurain, 19 Cal. 190. 


* Grim. P.C., s. 511. 
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3. 411 could be made or tried by reason of the provisions of 
the Crim. P. C,, s. 453.^ 

Section 414 is apparently intended to apply to oases 
where there has not been such a possession as would support 
a charge against the accused, as a receiver under s. 411. 
Where there has been such a possession the offence is com- 
plete (ante, § 524), A charge under s. 414 would in many 
cases be advisable as an alternative charge, but would not 
constitute a distinct offence where there was a conviction 
under s. 411. 

§ 633. Cheating. — “Whoever, by deceiving any person, 
fraudulently or dishonestly induces the person so deceived 
to deliver any property to any person, or to consent that 
any person shall retain any property, or intentionally induces 
the person so deceived to cfo or omit to do anything which 
he would not do or omit if he were not so deceived, and 
which act or omission causes, or is likely to cause, damage 
or harm to that person in body, mind, reputation, or 
property, is said to ^ cheat.^ 

"Explanation . — A dishonest concealment of facts .is a 
deception within the meaning of this section ” (s.^ 415). 

In order to make out the offence of cheating, it is neces- 
sary to establish (1) that some one was deceived, (2) frau- 
dulently or dishonestly, and (3) that by means of such 
deceit ae was induced to change his position. 

1. Deceit. — Nothing can be more general than the language 
of the section upon the first point. All it requires is, that 
there should be a person who deceives, and another person 
who is deceived. A person is deceived who is led to believe 
that which is untrue; but a person cannot be sued or 
indicted for deceiving him, unless he leads the other to 
believe that which he himself knows to be untrue.^ No 
attempt is made to define the nature of the deception, or 
the mode by which it is carried out, except that it must 
satisfy the other words of the section, by being fraudulent 
or dishonest as regards the person who uses it, and by 
being the operative cause which leads the person upon 
whom it is used, to do the thing for which it is used. 
In general, cheating is effected by the direct assertion as 
a fact of something which is false. Under the Ck>de, it 

' Per curiam, in re XJttom Komidoo, 8 Cal. 634. 

« Derry v. Fedk^ 14 App. Ca. 837 ; yer Jervis, C.J., Reg. v. Welman, 
Dearsl. 188; S.C. 22 L.J. M.C. 118. 
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is immaterial whether the fact so asserted is represented 
as existing, or as about to take place.^ It is equally 
cheating if a man obtains credit by falsely representing 
that he has an estate, or that he is about to come into an 
estate ; that he has a rich wife, or that he is about to marry 
a rich wife.* In many cases, however, the very nature of 
the transaction implies an assertion. If a shopkeeper sells 
goods by the pound, or the yard, or the quart, it is implied 
that the weight or measure conforms to the usage of the 
place, and it would be cheating to make use of a false weight 
or measure.* So when a man buys goods, and pays for 
them by cheque ; this is not equivalent to a statement that 
he has funds to that amount then at the bank, because he 
may intend to pay in money before the cheque can be 
presented, or he may believe that his cheque will be 
honoured, even though his account is overdrawn ; but it 
does amount to a representation that he has authority to 
draw upon the bank, and that his cheque will be paid. If 
these representations are false to his knowledge, he will 
have cheated the shopkeeper.^ The same principle applies 
where a flash note is passed off as a genuine one,* or where 
the note of a bank that has stopped payment is given in 
exchange for goods. In the latter case, however, it should 
be alleged as the deceit, that the note was represented as 
being of the present value for which it was tendered, as it 
may possibly turn out to have been of some value, if proved 
as a oebt on the liquidation of the bank.* 

§ 534. In many cases of sales the law implies an affirmation, 
upon which the purchaser is entitled to rely, and if he is 
deceived by its falsity be is cheated. A sale of goods 
implies tiiat the seller has a right to dispose of the goodsJ 
If a thief, or receiver of stolen goods, sells them to a bond 
fide purchaser, from whom they may be claimed at any 
moment by the real owner* be cheats him. A sale of 
goods by sample implies a warranty that the bulk is equal 
to the sample,* and if they are known by the seller to be 

* Section 415, ilius. (^, (jg). 

^ Meg. v. Howarthf 11 Cox, 588; Meg. v. Archer^ Dears!. 449. 

^ 1 East. r.C. 820. 

^ Meg. V. Hazelt<m^ L.H., 2 C.C. 184. 

^ Meg. V. Couleofiy 1 Den. 592; 8.C. 19 L.J. M.C. 182. 

Meg. V. Smithy 6 Cox, 314 ; Meg. v. Evans^ Beil, 187. 

" Indian Contract Aot^ IX. of 1872, s. 109. 

« lUd., 8. 108, illus. (a). 

» Ibid., s. 112. 



Sees. 53MS60 


IMPLIBD AFFIBMATION. 


713 


inferior to the sample, he ha^ cheated the purchaser, and it 
is not necessary to prove that they were not worth the price 
given for them.^ The mere sale of an article implies no 
assertion that it is good of its kind, but it does imply that 
it is the kind of thing which it is represented as being; for 
instance, that it is silver, aud not merely a composition with 
some of the qualities of silver.^ Where the article has 
obtained a particular denomination, as scarlet cuttings in 
the China trade, it must be commercially saleable under that 
denomination.^ Under Act IV. of 1889, s. 17, a sale of 
goods to which any trade-mark or description is applied, 
implies a warranty of the genuineness of the mark, and the 
truth of the description, unless some express statement in 
writing to the contrary has been delivered by the seller to 
the buyer. A person who simply sells an article does not 
undertake that it shall answer the purpose to which the 
purchaser intends to put it, or indeed any purpose. But if 
the purchaser stipulates that it shall be fit for a particular 
purpose, as, for instance, that a hor^e shall be fit to carry a 
lady, it would be cheating to sell him an animal which was 
known to be a runaway, or a buck-jumper.^ So, if the 
very nature of the article indicates that it is intended for 
a particular purpose, as, for instance, copper sheathing for a 
ship, or a pole for a carriage, it must be reasonably fit for 
that purpose*^ And it would be cheating wilfully to supply 
sheathing that would corrode on the first voyage, or a pole 
that would snap on an ordinary emergency. 

§ 535. Much difficulty has been felt in England in 
consequence of the words of the statute 24 & 25 Viet., 
c. 96, 8. 88, which requires that the property shall have been 
obtained ** by a false pretence.’* These words have been 
held to mean a false affirmation of an existing fact. Accord- 

been decided that untrue praise of an article 
intended to be bought did not c?ome within the meaning of 
the statute,^ jjrovided the affirmation is of what is mere 
matter of opinion, and did not amount to an assertion of a 
definite notable fact. On this ground a conviction was held 
b^, where the prisoner induced a pawnbroker to advance 
him money upon some spoons, which he represented as 

* I.P.C., B. 415, ill ns. (e) ; J^ea, v. Abbott, 1 Den. 278. 

2 Beg. V. Boebuck, Dearsl. & B. 24 ; S.C. 25 L.J. M.C. 101. 

Act IX. of 1872, s. 118 ; Bridge v. Wain, 1 Stark. 604. 

Beg. V, Kenrick, 6 Q.B. 49. 

* Act IX. of 187% 8. 114; Bandall v. Neweon, 2 Q.B.D. 102* 
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8ilver«p1ated spoons, which had as much silver on them as 
Elkington’s A (a known class of plated spoon), und that the 
foundations were of the best material. The fact was, that 
the spoons were plated with silver, but were, to the prisonerV 
knowledge, of very inferior quality^ and were not worth the 
money advanced upon them.^ Wb6re, however, the defen- 
dant, knowing that a particular piece of jewellery was only 
6-carat gold, falsely represented that it was 15-carat gold,, 
and thereby induced the prosecutor to purchase it, this was 
held to be a statement of a fact, and not of an opinion, and 
the conviction for cheating was upheld.^ And so where he 
represented a packet as containing good tea,” when three- 
quarters of its contents was matter unfit to drink, and 
injurious to health.^ 

§ 536, It is probable that in cases under s. 415, the 
courts will consider, not whether the statement of the 
accused was an assertion of a fact or of an opinion, but 
whether the statement itself was false to the knowledge of 
the person making it, and, being false, was used for the 
purpose of deceiving, and did deceive. The remarks of 
Mr. Greaves, the learned editor of Bussell on Crimes, upon 
the above distinction, though they cannot prevail in England 
a^inst the weight of decided cases, may be considered with 
advantage when similar cases arise in India. He says,^ 
In order to bring a case within the statute, the following 
things are alone requisite : (1) A false pretence ; (2) au 
obtaining of property by it ; (3) an intent to defraud. And 
the correct way to determine whether any particular case 
falls within it is, not to consider each of these things 
separately, but to look at them all together ; for no ease ia 
within the statute unless all of them exist in tit. One 
error, in some cases, seems to have been to consider the 
pretence apart from the finding of the jury, that it waa 
made with intent to defraud. One may extol an article 
innocently and another fraudulently in similar terms, but 
the latter alone is within the statute. 

**A8 to the distinction between a representation that 
articles are better in point of quality, and a representation 
that they are entirely different from what they really are,, 
there is nothing in the statute which warrants any such 
distinction. What the statute requires is, that there shall 

' V. 3ryan, D. & B. 265 ; S.G. 26 Ii.J. M.C. 84. 

- Heff, V. Ardlty^ L.Il., 1 C.C. 301. 

» Beg. V. FoMer^ 2 Q.B.D. 301. ^ 2 Russ. 667, n. 
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be a false pretence.^ Then, is a representatioa as to quality 
a pretence ? Possibly, where such a representation is made 
on the mere inspection of an article it may be rather a 
matter of opinion than a pretence. But where it is made 
with a full Imowledge of the quality of the article, it is not 
opinion (for opinion must cease when knowledge exists), but 
an affirmation of a known fact — in other words, a pretence. 

•• As to the remark, that if extolling goods be within the 
statute, depreciating them must be so also, the answer is,, 
that if a person were to induce an owner to part with his 
property by falsely representing it as of inferior value, the 
case would clearly be within tne statute if the representa- 
tion were made with intent to defraud. Suppose a veteri- 
nary surgeon represented that a valuable race-horse had a 
fatal disease w^hen he well knew that it had not, and by 
that means obtained it at the price of a useless horse, with 
intent to defraud the owner, the case would clearly be 
within the statute.” 

In one respect the Code avowedly renders criminal a class 
of cases which are not so by ^English law, viz. where a party 
induces another to enter into a contract by a false statement 
as to his own intention to carry out its terms.® This may 
create a great deal of difficulty. Whenever a contract is 
entered into, each party leads the other to believe that he 
intends to perform his own part. If he subsequently fails,, 
there will be nothing to prevent au indictment being laid 
under this section, and the only question will be whether at 
the time of making the contract ne intended to carry it ouU 
In my opinion, the only safe rule to lay down will be, that 
mere breach of contract is not even prima facie evidence 
of an original fraudulent intention.*^ It will lie upon the 
prosecution to establish this intention affirmatively ; as, for 
instance, by showing, in the case of a borrower, that lie was> 
hopelessly insolvent when he contracted the loan, and had 
no expectation of being able to repay it ; ^ in the case of a 
contract to deliver goods, that the person never had the 
means to deliver them, and never took any steps to procure 
them. It must be recollected that where an act is in itself 
innocent, but may become unlawful by being done with a 

^ By s. 415, " a deceiving.” See illos. (/) and (^). 

^ Affirmed by the Madr^ High Court, Or. P. 90 of 1863, and per^ 
Scotland, C.J., in Hey. v. WiUonj 2nct Mi^. S^s., 1870; acc. Hey. v.. 
Haryovandasy 9 Ikim. H.C. 448; Htg. v. Kadir liuxy 3 N.W.P. 16; Iteym 
v. Sheodurshun, ibid. 17. 

^ See ex parte Bayley, I 4 .R., 8 Ob. 244. 
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particular intention, or under particular circumstances, the 
presumption of innocence prevails till the facts which 
destroy it are proved (see ante^ § 5). 

§ 537. It is not necessary to show that the false represen- 
tation by which a person is cheated was addressed to him 
individually, or even that his existence was known to the 
accused at the time, or that there was any special intention 
to defraud in particular. In a case where a person answered 
a fraudulent advertisement, it was laid down that a false 
pretence made to the public in general is addressed to all 
persons to whose knowledge it may come, and who may 
desire to act upon it ; and if a particular person, after seeing 
or hearing it, acts tipoti it, and goes to the person from 
whom it proceeds, and, upon the faith of it, parts with his 
money or goods, it becomes an advertisement to that 
particular person, who is one of the class of persons for 
whom it is intended.^ And so, in a case against officials of 
an insolvent bank. Edge, C.J., laid it down to the jury, that 
if they published balance sheets wbicli were, and whicb they 
knew, to be, materially false, with the view of defrauding 
the shareholders or depositors by indueiii" them to leave 
their money in the bank, when they would otherwise have 
drawn it out, and if they succeeded in this object, this was 
the offence of cheating: under s. 418.^ 


§ 538. The offence of cheating may be committed by 
conduct without any words. A well-known instance is that 
of the defendant who obtained credit in a university town 
by going into a shop in the cap and gown of an under- 
graduate.^ And so, in a case where the defendant had 
pretended that he was a captain in the East India Service, 
Coleridge, J., said it would have been sufficient if he had 
merely appeared in uniform without sayiug anything about 
himself.^ So where the defendant, in the assumed character 
of a porter from an inn, delivered a parcel, as if it came 
from the country, with a printed ticket charging carriage and 
rterage, which he received, and the parcel turned out to 
e a mock parcel, worth nothing. Lord Ellenborough, C.J., 
said ; 1 take the defendant to havo uttered every word 

contained in the ticket which he brought with tlie parcel.” ® 


r. 


^ JPer Lord Hassell, C.J., JSeg. v. Silverlock (1894), 2 Q.6. 766. 
3 Heg. V. Moss, 16 AH. 88. 

^ lieg, v. Barnard, 7 C. & P. 784. 

^ Beg. V. Wickham, 10 Ad. & El. 84. 

^ Beg, V. Douglas, 7 C, & P. 785, note (a). 
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In the case of Ward v. jEToJis,^ Brain well, L. J ^ said : 

Before a man can complain of fraud he must show that 
there is something done intentionally to deceive him as an 
individual, or as one of a class, or as one of the public ; and 
it is not enough that he shows certain conduct not done witlb 
that view or intent, but which may have that consequence/* 
He put as an instance the case of an extravagant person, for 
the sake of display, wearing handsome rings and driving 
a brilliant equipage, and so obtaining credit with his tailor*. 
This, of course, was not a fraud, as the tailor merelv drew an 
inference as to his wealth, from conduct which had no other 
object than to gratify his own love of show. But if iv 
swindler without any real means set up in a town, hired a 
handsome house, drove about in a handsome carriage, and 
lived in an expensive manner, and used the reputation for 
wealth which he acquired in this way, for the purpose of 
obtaining goods on credit, this would certainly be cheating,, 
and would at all events be the best evidence, that he had 
from the first no intention of paying for what he bought. 

§ 539. Concealment of Facts. — By the Explanation to 
s. 415 it is declared that a dishonest concealment of facts 
is a deception within the meaning of this section.” By 
8. 24 a man is said to do a thing dishonestly ” when he 
does it with the intention of causing wrongful gain to one 
person, or wrongful loss to another person. It seems to me„ 
therefore, that no one can be said to have dishonestly con- 
cealed facts within the meaning of this Explanation, unless 
he has wilfully suppressed something which it was his duty, 
as between himself and the person with whom he is dealing,, 
to disclose, in other words, it must be a concealment of 
which that other person has a right to complain, and for' 
which he may obtain redress, either by an action for fraud,, 
or by a suit for rescinding the contract. ** Fraud must be 
committed by the affirmance of something not true within 
the knowledge of the affirmant, or by the suppression of 
something which is true, and which it was his duty to make 
known.” ^ Apparently, then, the question in all such cases- 
will be, has the defendant concealed something which it was 
his duty to make known ? If not, the gain whicli he has 
obtained for himself is not wrongful gain. 

^ 3 Q.B.D. 150, at p. 157 ; see post, § 543. 

^ Per Bramwell, B., Horsfall v. Thomas, 31 L. J. Ex. 322, p. 328 ; S.C.. 
1 H. & C. 90, p. 100. 
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§ 540. Under the Transfer of Property Act, it is provided 
that on a sale of movable propei’ty. and in the absence of a 
contract to the contrary, ‘*the seller is bound to disclose to 
the buyer any material defect in the property, of which the 
seller is and the buyer is not aware, and which the buyer 
could not with ordinary care discover."^ Further, the seller 
shall be deemed to contract with the buyer that the interest 
which the dealer professes to transfer to the buyer subsists 
and that he has power to transfer the same.” Conversely, 

the buyer is bound to disclose to the seller any fact as to 
the nature or extent of the seller’s interest in the property 
of which the buyer is aware, but of which he has reason to 
believe that the seller is not aware, and which materially in- 
orease the value of such interest.” ^ Accordingly, a person who 
sold a house which was apparently in a sound condition, but 
which was really in a dangerous state ; or a person who sold 
ail estate as free of encumbrances, which he had mortgaged 
to another (s. 415, illu8. (i) ), would commit a fraud if he con- 
cealed the defects in his property or title. It will be observed 
that the clause as to the duties of a buyer differs from that 
which relates to a seller. The facts which he is so bound to 
disclose are facts relating, not to the property itself, but to 
the nature or extent of the seller’s interest in it. It seems 
to be still good law in India that a purchaser commits no 
fraud by buying a property at its ordinary agricultural value, 
without disclosing the knowledge which he has acquired that 
it contains a valuable mine/^ But he would be guilty of 
cheating if he bought from a reversioner his interest in the 
estate, without informing him that the intermediate life 
estate had just fallen iu, and knowing that the vendor was 
ignorant of the fact. 

§ 541. Under “ The Transfer of Property Act,” s. 108 (a), 

The lessor is bound to disclose to tne lessee any material 
defect in tlie property, with reference to its intended use, of 
which the former is, and the latter is not aware, and which 
the latter could not, with ordinary care, discover.” It is not 
clear how far this is intended to alter the law of England. 
Where a man takes a long lease of a house, he knows that 
he must for his own sake put it into thorough repair, and he 
is generally bound by express covenant to do so. In that 

^ Act IV. of 1882, S.55 ; § 1 (a); § 2; § 5 (a). An omission to 
make the disclosures mentioned in §§ 1 (a) ana 5 (a) is fraudulent. 

id,y § 6 . 

- Per Lord Thurlow, O., Pox v. Mackreth, 2 Bro. C.C. 420. 
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process he usually finds numbers of defects which he had 
never anticipated, and which would render the house un« 
inhabitable till made good. ** In the ordinary case of leis^or 
and lessee there is no implied covenant on the part of the 
landlord that the building shall be fit for the purpose for 
which it is let.^ On the other hand, where a person takes 
a furnished house for immediate occupation for a limited 
time, it is implied that it shall be fit for immediate 
occupation, and the contract is broken if it is not so ; as, 
for instance, if the house is infested with bu^s, or if the 
drains are out of order.^ There seems no reason why the 
same principle should not apply to an unfurnished house, 
where it was known that the new tenant intended imme- 
diately to move in his furniture, and commence residence. 
Such a case would certainly come within s. 108 (a). If a 
charge of cheating were founded upon this section, it would 
be necessary to consider very carefully what the intended 
purpose was, how far it was communicated to the lessor, 
what statements as to the condition of the house with 
regard to repair liad been made on one side, and aske^ for 
on the other, and on whom the obligation to execute all 
necessary repairs was cast. 

§ 542. Several sections of the Contract Act relating to 
sales of goods have already been discussed.** Upon the 
question now under discussion, s. 116 has an important 
bearing. “ In the absence of fraud, and of any express 
warranty, the seller of an article, which answers the 
•description under which it was sold, is not responsible 
for a latent defect in it. Illustration. A sells to B a horse. 
It turns out that the horse had, at the time of the sale, a 
defect of which A was unaware. A is not responsible for 
this.” Suppose A knew that his horse had a spavin* 
Would it be a fraud to sell it without calling attention 
to the fact? If so, it would seem to follow that he would 
he guilty of cheating. This is certainly not the law of 
Unhand, and it would require much consideration before 
it was decided that it had become the law of India. 

The English and American law is laid down as follows 
by Mr. Justice Story ; ** The general rule, both of law and 
equity, in regard to concealment is, that mere silence with 

1 Searle v. Laverick, L.R., 9 Q.B., p. 131, per Blackburn, J. 

2 Smith V. MarrablBy 11 M. & W. 5 ; Wilson v. Finch HctMon^ 2 Ex. D. 
.336 ; see per Kelly, C.B., at p. 342 ; Sarson v. Echerts (1896), 2 Q.B. ^6. 

^ See aniCi § 534, as to Act IX. of 1872, ss. 109 — 116. 
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regard to a material fact which^there is no legal obligation 
to divulge, will not avoid a contract, although it may 
operate as an injury to the part^ from whom it is con- 
cealed/* ** Although a vendor is bound to employ no* 
artifice or disguise for the purpose of concealing defects 
in the article sold, since that would amount to a positive 
fraud on the vendee; yet, under the general doctrine of 
cavecU emptor^ he is not bound to disclose an^ defect of 
which he may be cognizant, although his silence may 
operate virtually to deceive the vendee/’* Both branches 
of the rule are illustrated by two cases decided by Lord 
Ellenborough, G. J. In one a vessel was sold with all faults. 
The seller knew of a latent defect which rendered it un- 
seaworthy, but no attempt was made to conceal the defect. 
It was hold that the sale was efiPectual, and that the seller 
had no ground for complaint.^ An opposite decision vvas 
given in an exactly similar case where the defect had been 
concealed.** Both cases were relied on by Brett, L.J.,^ as 
establishing the proposition, *^tbat the seller makes no 
representation as to the quality of the thing be sells by 
a mere offer of sale, and that he makes no representation 
that he himself does not know of a defect in the quality/’ 

§ 543. The whole law upon this subject was exhaustively 
discussed in the case of Ward v. Hohbsy which was finally 
decided in the House of Lords.® There the defendant was 
owner of a herd of pigs, which was attacked by typhoid 
fever. Many of the herd died, and he then sent the rest for 
sale in a public market. The conditions of sale stated that 
no warranty was given, and that the lots were to be taken 
with all faults. The pigs had no outward appearance of 
disease, but the jury found as a fact, wliich was the basis of 
the subsequent decisions, that the defendant knew that the 
pigs had a disease dangerous to life, and were worthless 
when sold. Almost immediately after removal, the pige 
sickened and died of typlioid fever, and infected other pigs 
belonging to the purchaser, which also died. On these 

* Story, Contracts, ss. 511, 551, cited and approved by Lord O’Hagcm 

4 App. Ca., p. 26. 1 have not been able to verify these quotations in 

the only edition of Story to which I have had access — that of 1847,. 
where the corresponding passages are rather differently worded,. 
Lord O' Hagan evidently cited a very much earlier edition. 

^ Baglehole v. Waiters^ 3 Camp. 154. 

^ Schneider v. Heathy 3 Camp. 506. 

* 8 Q.B.D., p. 161. 

“ 2 Q.B.D. 331 ; 3 Q,B.D. 150 ; 4 App. Ca, IS. 
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facts it was held by the House of Lords, affirming the 
^lecision of the Appeal Court : Firsts that a sale made with 
the express condition that the article was sold without a 
warranty, and with all faults, negatived any suggestion of a 
representation by the seller that it was free from, or was 
believed to be free from faults. Secondly^ that no repre- 
sentation as to Iiealth could be inferred from the fact that 
the sale of dise€tsed animals was made punishable by statute. 
Thirdly^ that if express conditions of sale as above, are 
accompanied by a statement by the owner that, to the best 
•of his belief, the article sold is free from some particular 
defect, and it is proved that he knew of such defect, then 
an action of deceit will lie for the false representation. 
TJpon a further question, as to the effect of a mere sale in 
•open market without any expr.-8S condition that the article 
was to be taken with all faults. Lord Cairns, C., said : ^ “ I 
observe that in a late case in the Qiieen^s Bench,‘-* Mr. Justice 
Blackburn seems to have thrown out an opinion, that in a 
case of that kind, there being nothing on one side in the 
way of statement or negation, and there being simply the 
fact of a man sending diseased animals to a public market 
to be sold, that must be held to be a representation by 
conduct that the animals were free fri)m disease, and that 
the person so sending might be liable for the consequences 
of that representation, if it turned out to be untrue. I 
repeat that I desire, so far as 1 am concerned, to hold myself 
unpledged if such a case had to be considered.” Should 
such a case arise again, it will, no doubt, be urged with 
much force, that although an express sfatement that an 
article is to be taken with all faults is conclusive against a 
representation of quality, there is no case in which such a 
.statement has been held necessary. The principle is laid 
down generally, that except in the eases already stated (ante^ 
534, 512), if a buyer wishes for a guarantee of goodness 
he must get it, and tliat none can be assumed where none is 
is given. In a case exactly similar to that suggested by 
Blackburn, J., where the owner of a glandered horse sent it 
for sale by public auction without notice of tlie disease, and, 
as far as appears from the report, without any statement 
that it was sold with all faults, and it communicated the 
disease to other horses of the purchaser, an action against 
the seller which disclosed those facts was held bad on 

^ Dodger v. NichoU, 28 L.T. -141. 

3 A 


1 4 App. Ca., p. 22. 
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demurrer.^ It would, of course, be different, where by any 
trade custom a certain degree of quality is understood, in 
the absence of a statement to the contrary. As, for instance,, 
where it w*as found to be a custom in the tea trade, that 
where goods were sea-damaged, the fact should be stated in 
the catalogue of sale, and sea-damaged goods were sold 
without any such mention, the sale was held to be a fraud.^ 
So, if a buyer communicated to the seller his belief that he 
was purchasing an article of a particular quality, the sale 
to him without removing this false impression would be 
held to be a representation by conduct that it was well 
founded.*^ Nor has the'Hoctrine of caveat emptor any applica-* 
tion to the eases in which the law implies full confidence 
as, for instance, contracts of insurance, or dealings between 
persons who occupy a relation of special confidence to each 
other, as solicitor and client, and the like. 

§ 544. The above decisions at common law are in con- 
formity with a later decision in equity.^ There an action 
was pending between two parties, and proposals for a com- 
promise were made. Shortly before an interview between 
F., the plaintifT s solicitor, and the defendant and his solicitor* 
to settle the terms of compromise, F. received a telegram 
informing him of the result of certain proceedings in the 
action favourable to the defendants, but did not disclose the 
information before the terms were agreed to. It was held 
that the settlement was not affected on the ground that a 
material fact was suppressed, tiiere being no obligation on 
F. to disclose what he knew. The Court cited the language 
of Sir E. Fry : ® ** Mere silence as regards a material fact, 
which the one party is not under an obligation to disclose 
to the other, cannot be a ground for rescission, or a defence 
to a suit for specific performance.” Also the words of Lord 
Campbell, L.C. : ® “ There being no fiduciary relation between 
vendor and purchaser in the negotiation, the purchaser ie 
not bound to disclose any fact exclusively within his know- 
ledge, which might reasonably be expected to influence the 
price of the subject to be sold. Simple reticence does not 

1 Hill V. Beau, 2 H. & N. 299 ; S.C. 27 L. J. Ex. 45. 

^ Jones V. Bowden, 4 Taunt. 846. 

3 Hill V. Gray, 1 Stark. 434 ; JSTcafes v. Cadogan, 10 C.B. 691 ; S.C.. 
20 L.J. C.P. 76, 

♦ Turner v. Green (1895), 2 Cb. 205. 

* Treatise on Specific Performance, 8rd edit., s. 705. 

^ Walters v. Morgan, 3 D. F. & G., p. 718. 
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amount to a legal fraud, however it may be viewed by 
moralists. But a single word, or, I may add, a nod or a 
wink, or a shake of the head, or a smile from the purchaser, 
intended to induce the vendor to believe the existence of a 
non-existing fact, which might influence the price of the 
siiUect matter to be sold, would be sufficient ground for 
a Court of Equity to refuse specific performance of the 
agreement.” 

§ 545. On the whole, it appears to me that s. 116 of the 
Contract Act was intended to reproduce the law of England, 
and that the illustration cannot be held to alter its effect, 
by rendering mere silence as to a known defect a fraud, 
Tn fact, the section exactly corresponds with the statement 
of the English law by Baron Parke.^ “ In the bargain or 
sale of an existing chattel, by which the property passes, 
the law does not (in the absence of fraud) imply any 
warranty of the good quality or condition of the chattel so 
sold. The simple bargain and sale, therefore, of the ship 
does not imply any contract that it is then seaworthy, or 
in a serviceable condition. But the bargain and sale •of a 
chattel as being of a particular description, does imply 
a contract that the article sold is of that description.” If 
this is so, then mere silence as to a known defect would not 
be a deception within the meaning of s. 415, though an 
active concealment of it would be. 

§ 546. Fraudulent Intention. — (2) There must be a dis- 
honest or fraudulent intention (see P.C., 88.24, 25). Therefore, 
where a person who bad agreed to sell land set out to register 
the conveyance, but fell ill on the way, and sent on the 
defendant, who, by personating him, had the deed registered 
in his name, it was held the defendant had committed an 
offence under e. 93 of the Registration Act, XX. of 1866, but 
that he was not guilty of cheating by personation under s. 
419.^ And so it has been held that a student who, by pre- 
senting a false certificate of character, induced the university 
authorities to allow him to appear at on examination, had 
not committed an offence under s. 415, inasmuch as his 
intention was not to cause wrongful gain to himself, or 
wrongful loss to any one.* If, however, the object of the 
false representation had been to obtain a certificate entitling, 

^ Barr v. Gibson^ 3 M. & W. 390, at p. 399. 

- Beg, V. Luthi Bewa^ 2 B.L.R. A. Cr. 25 ; i5.C. 11 Suth. Cr. 24. 

Beg, V. Haradhan^ 19 Cal. 380. 
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him to anything which could not' be obtained without it, 
such a certificate has been held by the High Court of Alla- 
habad to be property within the meaning of s. 463, which is 
substantially the same as s. 417, and therefoi e the act would 
be cheating.^ 

§ 547. Cases have occurred in which the <lefendant has 
committed an act, which admittedly came witliin the defini- 
tion of cheating, in order to secure for himself, or some one 
else, some advantage, to which he considered that they were 
entitled. In one case the following curious state of facts 
appeared. The prosecutor owed the prisoner’s master a sum 
of money, of which the latter could not obtain payment, and 
the prisoner, in order to secure to his master the means of 
paying himself, had gone to the prosecutor’s wife in his 
absence, and told her that his master had bought of her 
husband two sacks of malt, and had sent him to letch them 
away, upon which she delivered them up. Coleridge, J., 
told the jury : •* Although, prima facie, every one must be 
taken to nave intended the natural consequence of his own 
act, yet if, in this case, you are satisfied that the prisoner 
did not intend to defraua the prosecutor, but only to put it 
in bis master’s power to compel him to pay a just debt, it 
will be your duty to find him not guilty. It is not sufiS- 
cient that the prisoner knowingly stated that which was 
false, and thereby obtained the malt. You must be satis- 
fied that the prisoner at the time intended to defraud the 
prosecutor.’* ^ 

This dictum was a good deal relied on in a case at Madras. 
There the prisoner had confessed the fact that he had intro- 
duced an overcharge for coolies, and obtained money thereby. 
He attempted, however, to set up as a defence that he had 
paid certain money out of his own pocket on a contract for 
goods supplied to the Railway Company ; that, through a 
mistake in his accounts, he had omitted to charge it at the 
proper time, and that afterwards, being afraid of incurring 
blame for this irregularity, he had adopted this indirect way 
of reimbursing himself. Hence, no fraud was practised upon 
his employers, the only result of the false pretence being 
that they had paid money fur one thing which was really 
due ibr another. Bittleston, J., refused to receive the 
evidence, on the ground that it could form no defence. On 
tlie above case being cited, he distinguished it on two 

^ Reg, V. Bhu&an, 15 Ah. 210, p. 217. 

“ Reg, V. Williams, 7 C. P. 854. 
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grounds: Firsts that, in the case quoted, the debt was 
admitted to be a just one, whereas here it had never been 
even brought to the knowledge of the Railway Company. 
Secondly^ that in the former case it did not appear that the 

! >risoner ever intended to deprive the owner permanently of 
lis malt, but merely to detain it temporarily, as a means of 
putting the screw upon him, to make him pay.^ 

In a more recent case, the defendant was indicted for 
obtaining a carriage from the prosecutor by false pretence. 
He admitted the fact, but said the prosecutor owed him 
money, and that he got the carriage in order to compel pay- 
ment. Bittleston, J., in charging the jury, said: *‘l advise 
you not to convict unless you are satisfied that the prisoner 
obtained the property, intending absolutely to apply it to 
his own use. If you think he did not obtain it with the 
intention of keeping it, but of putting a screw upon the 
prosecutor, to mase him pay the money due by him, then I 
think he is not guilty of the offence. The prosecutor admits 
that there was a debt due, and there is evidence of an arbi- 
tration between them as to a money dispute. If you tjiiuk 
it was merely a trick resorted to for the purpose of pressure, 
ilien I recommend you to acquit. It is very dangerous to 
convict upon a criminal charge, where the case comes merely 
to a matter of civil dispute.” 

It will be remembered that tlie above indictments were 
under the ^English law. I am, however, inclined to think 
that all such cases would come under s. 415. The offence 
under this section consists of cheating a person into delivery 
of the property, and the mode in which it was intended 
to use it, or the length of time durii^ which it was to be 
kept, seem to me to be immaterial. It was different under 
the English statute. There the crime consisted in obtain- 
ing the article by false pretences “with intent to cheat or 
defraud any person of the same.” It might fairly be said 
that there was no such intention if the possession of the 
article was not to be permanent^ and if no loss in respect of 
it was ever to be inflicted upon the owner. Under the 
present Code the test is the honesty of the means by which 
the change of possession was effected, not the object which 
the accused had iu view. Even in England, it is no defence 
to a charge of cheating that tlie prisoner, when he got the 

’ Beg. V. Lmvghurst, 4th Mad. Seas., 185B. 

^ Beg, V. Sheikh Ahmed^ 4th Sess., 1860, Madras. 
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goods into his possession by the false pretence^ intended to 
pay for them, whenever it should^be in his power to do so.^ 

§ 548. Evidence of Previons Acts. — ^Where the question is, 
whether the defendant made the false statement with an 
intention to cheat, evidence that he had made similar false 
statements a short time previously, and obtained money by 
them, is admissible, if it tends to show that on the occasion, 
which is the subject of inquiry, he was acting with a guilty 
knowledge ; if not, it is inadmissible. For instance, where 
a prisoner was charged with obtaining money from a pawn- 
broker by the false pretence that a piece of worthless jewel- 
lery consisted of real stones, evidence that he had two days 
before obtained money from another pawnbroker on the 
pledge of a chain, which be represented as real gold when 
it was not, was held to be rightly received. The Court said : 
" It tends to show that he was pursuing a course of similar 
acts, and thereby it raises a presumption that he was not 
acting under a mistake. It is not conclusive, for a man may 
be many times under a similar mistake, or may be many 
times the dupe of another ; but it is less likely he should 
be so more often than once, and every circumstance which 
shows he was not under a mistake on any one of these occa- 
sions strengthens the presumption that he was not on the 
last,” ^ And so in a similar case, evidence of the same sort 
was received, and also of the fact that, when arrested, the 
prisoner was found to have in his possession twenty-six other 
chains of an equally worthless character.^ 

On the other hand, where the false pretence alleged was 
that the prisoner had authority to receive money, evidence 
that he had a lew days before obtained another sum of 
money by a similar lalse pretence as to his authority 
was held inadmissible.^ As Blackburn, J., remarked in 
Francis* case,^ ** There the alleged false pretence was an 
assertion of authority to receive the money, and the question 
was authority or no authority. The evidence was wholly 
irrelevant.” The facts in the last case established that th^ 
prisoner had been expressly forbidden to receive the monrj 
therefore no question as to guilty intention could ' 
But if upon the facts it might have been doubted 

^ V. Naylor t L.K., 1 C.C. 4 ; see also discussion, ante^ 

^ Iteg* V. Francis^ L.K., 2 C.C. 128. 

» Beg. v. Boebuck, D. ; S.C. 25 L. J. M.C. 101. 

^ Beg. V. Holt, 30 L.J. M.C. 81 ; S.C. Bell, 200. 

JL.R., 2 C.C. 130. 


« r\.i\ 
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lie did not really suppose that he was authorized to receive 
payment, then 1 imagine evidence would have been properly 
.admitted to show that on a former occasion he had not only 
eet up such an authority, but had given a false account of 
the mode in which the authority had been conferred on 
♦him.^ 

§ 549. Object of Fraud. — ^The fraud must have brought 
.about one or other of the results mentioned in s. 415. Where 
the object of the offence is to obtain the possession of 
.property, it is immaterial whether the property belongs to 
the person cheated or not. It is an offence to obtain land 
from a Revenue officer by falsely pretending that it is waste 
.and so it would be, if remissions of revenue were obtained 
•by a false representation that the crops were damaged. 
Where the offence charged consists in causing the person 
•deceived to do or omit to do anything which he would not 
.have done unless deceived, it is necessary to go on and show 
i^bat the act or omission damaged him in some one of the 
ways specified in s. 415. For instance, to induce a high 
caste man to marry a low caste woman, by pretending i;hat 
she was of a higher caste, is cheating by personation within 
the meaning of s. 416.^ Where, however, a person who 
wanted to get iotc the police falsely represented that he 
belonged to a different district, in order to evade the rule 
which prohibited the enlistment of residents of the district, 
.it was held that he had not committed the ofience of cheat- 
ing ; the act done by the person deceived could not damage 
him in mind, body, or reputation.^ But if the forbidden 
.results are obtained by the fraud, it is immaterial that the 
prisoner had promised to do something which was absolutely 
.im[)OSsible ; as for instance, to procure something that was 
'desired by means of witchcraft.^ 

§ 650. Fraud must be effectual — Finally, it is necessary to 
show that the person practised on was really deceived, and 
that it was in consequence of being so deceived, that he did 
the act desired- The offence would not be committed, if he 
. saw through the fraud, and handed over the property in order 

1 See ante, § 527 ; Indian Evidence Act, I. of 1872, s. 14 ; Act III. of 
.1891, 8. 1; Jteg. v. Parbhudaa, 11 Bom. H,C. 90. 

6 Mad. U.C. Rnlmgs 12. 

Jteg. V. Dabee Sing, 7 Sath. Cr. 56. 

< Beg. V. Dwarka Pramd, 6 All. 97. See, to the same eflEeot, and on 
■^ho same ground, Mojey v. Beg., 17 Cal. 606. 

" Beg. V. GUes, L. & C. 502 ; S.C. 34 L. J. M.C. 502. 
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to prosecute the prisoner ; ^ or if he did not rely upon the 
statement which was made being true, but believed that in 
any case he would be paid his money ; ^ or if he exercised 
his own judgment upon the statement made by the defendant 
as to the value of the article offered to him, and advanced 
him the money, because he considered that the article was* 
worth it, and not because the defendant said it was.*^ In all 
such cases, however, though a complete offence has not been. 
committed under s. 415, the prisoner might be convicted 
of an attempt to commit it, under s. 51 Of course no 
offence at all has been committed, if the prisoner has 
managed to effect his object without making any false state- 
meut to any one. It would be cheating for a person to pass 
into a railway carriage, or an Exhibition, by falsely pre- 
tending to the official in attendance that he had a proper 
ticket ; but if he managed to get in unobserved, he would 
have made no pretence, and committed no offence under the 
Code.® 

§ 551. Mischief. — ** Whoever, with intent to cause, or know- 
ing 4hat he is likely to cause, wrongful loss or damage to* 
the public or to any person, causes the destruction of any 
property, or any such change in any property, or in the 
situation thereof, as destroys or diminishes its value or utility, 
or affects it injuriously, commits ‘ mischief.’ 

Explanation 1. — It is not essential to the offence of 
mischief that the offender should intend to cause loss or 
damage to the owner of the property injured or destroyed- 
It is sufficient if he intends to cause, or knows that he is* 
likely to cause, wrongful loss or damage to any person by 
injuring any property, whether it belongs to that person, 
or not. 

^^Explanation 2. — Mischief may be committed by an act 
affecting property belonging to the person who commits the 
act, or to that person and utiiers jointly (s. 425). 

The offences punishable under ss. 426 — 440 vary according 
to the character of the objects injured, and the amount of 
damage caused, but they are all governed by the definition, 
given in the above section. The essence of every such 

» Heff. V. Mills, D. & B. 205 ; S.C. 26 L. J. M.C. 79. 

^ I£eg, V. JDaltf, 7 C. <Sp P, 35^1 
Beg. V. Boebuck, D. & B. 24 ; S.C. 25 L.J. M.O. 101. 

^ Beg. V. Boehuck, ub. sup. 

V. Bayahhoy, 1 Bom. H.C. 140 ; Beg. v, Mehervanji, 6 Bom., 
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offence is that it should have been caused wilfully and with 
a knowledge that it was wrongful ; therefore mere negligence, 
such as allowing cattle to stray into adjoining premises, 
though punishable under special acts, is not an offence within 
s. 425.^ Further, it is not sufficient that the act should have 
been intended to cause some wrongful damage ; it must have 
been intended to cause that particular form of damage which 
consists in injuriously affecting property. If a man throws 
a stone, or fires a shot at another, and the missile injures 
property, he has not committed mischief, unless he aimed in 
such a direction that he must have known that the natural 
consequences of his act would be to do the damage com- 
plained of ; although that was not his wish, yet if he was 
reckless whether he did it or not, and mischief has followed^ 
he is answerable for the result.*^ Nor is damage punishable 
under s. 425 when it is committed in the hona fide exercise- 
of a right, leasonably supposed to exist On the other 
hand, a mere claim of ri^t is not sufficient, if the facts so 
clearly negative the claim as to make the assertion of it to 
the injury of another an additional wrong.'^ ** It is the duty 
of the Criminal Court to determine what was the intention 


of the alleged offender, and if it arrives at the conclusion 
that he was not acting in the exercise of a bond fide clAim of 
right, then it cannot refuse to convict the offender, assuming,, 
of course, that the other facts are established which constitute 
the offence/*^' It is also necessary to show that the subject- 
matter which was injured was, at the time, the property of 
some other person, otherwise no one can be damaged, and no 
one can be wronged.® Mischief may, however, be committed 
in respect of property which is valueless for its primary 
purpose, such as a document which is absolutely void as a 
security, provided it can be used for any purpose, as evidence 
of any collateral matter, so as to be of some use to 
owner.*^ 


' He Araz Sircar^ 10 Snth. Cr. 29; Horbea v. G-iriah Chundra^ 6 

^ » S.C’. 14 Suth. Cr. 31 ; lieg, v. Hai Haya^ 7 Bom. 126 ; Meg, v. 
Shaik Maju^ 9 Bom. 173; 6 Mad. H.C. Rulings 37. 

2 Meg, V. Pembliton, L.R., 2 C.C. 119, p. 122. 

^ Bakar Hailaana v. Dinohandhu^ 3 B.L.K. A. Cr. 17 ; S.C. 12 Suth.. 
Cr. 1. 

^ Mamakriahna Ckettix, Palaniyandi^ 1 Mad. 262; Meg, v. Jagaunath, 
10 Bom. 183. 

^ Per Turner, J., Meg, v. Budh Singh, 2 All. 101, p. 103. 

® Bhagiram Dome y, Ahar Dome, 15 Cal. 388; Momeah Ohunder v. 
Hiru Mondal, 17 Cal. 852 ; see ante, § 482. 

^ Meg, V. Vyapuri, 5 Mad. 401. 
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§ 552. It is not necessary to the offence of mischief that 
tlie damage done to the property should be of a destructive 
•character. Where goods were in process of removal, and 
the accused came and threw them out of the cart upon the 
road, a conviction under s. 425 was maintained. The Court 
-said that the inconvenience caused to the owner of the 
goods, by the unlawful change of their situation, did 
•diminish their utility, as goods on their way to their 
destination. ** We think it is not riecesary that the damage 
reauired by the section should be of a destructive character. 
All that is necessary is, that there should be an invasion of 
right, and diminution of the value of one’s property caused 
by that invasion, which must have been contemplated by 
the doer when he did it.” ^ 

§ 553. Mischief may be committed by a joint owner of 
property, where the act is in its nature malicious and 
wanton, and one which could have had no other object than 
*the injury or destruction of the property to the detriment 
of the other joint owners.*-^ It may also be committed in 
respect of a man’s own property, where another person has 
An interest in it which the owner is boimd to protect. 

This damage need not, necessarily, consist in the in- 
fringement of an existing present and complete right, but 
it may be caused by an act done now, with the intention of 
defeating and rendering infructuous a right about to come 
into existence.” Accordingly, where an estate had been 
sold for arrears of revenue, and the usual deposit had 
been paid, and the owner, wuth a view to cause loss to 
the purchaser, out down fruit trees before the expiration 
of the sixty days, when the certificate of sale would be 
granted, it was held that he was properly convicted under 
8. 425.® And so it would be in the case of a Hindu widow, 
in respect of her husband’s estate; for, though she is the 
full owner of it, she is not entitled to commit waste. It 
would be otherwise as regards the male owner of an 
absolute and unrestricted estate. He would not commit 
mischief even if he destroyed it wantonly, for the purpose 
of injuring the prospects of the contingent heir. 8ucn an 
act would not be wrongful, for the heir has no right to 
anything except what is in existence at the death of the 
owner. He is entitled to step into the shoes of the owner, 

* Juggesihwar Daas v. Koylash Chunder^ 12 Cal. 55. 

^ Per curiamy 8 B.L.H. A. Cr., p. 20. 

^ DJharma Das v. Nasseruddiny 12 Cal. 660. 
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but the owner is not bound to leave hinoi any shoes to step 
into. This was the principle on which a curious case was 
decided in Bombay. The owner of a dead bullock buried 
the carcase. The magistrate found that it was a recognized 
custom for the Mabar to take, as his right, the skin of any 
deceased bullock of the village, and that the accused had 
buried the bullock with the express object of destroying 
the skill and preventing the complainant from getting it: 
He therelbre convicted him of mischief. \Ve8t, J., in 
reversing the conviction, said : ** The owner asserted his 
right to the carcase when dead, and, being in possession, 
might retain such possession, if supported by any colour of 
right, until a better title was made to the property. This 
being so, the act was not one to be dealt with under the 
criminal law, but one for which the remedy was to be 
sought in the civil court.” ^ Still less is it mischief to 
do, without payment, any act which the defendant has a 
right to do on payment : the injury consists, not in the 
result of the act, but in intercepting the money payable for 
doing it.‘'^ 

§ 554. The Madras High Court has held in two cases 
that an act, which is not mischief when it is done, does not 
become mischief because, to the knowledge of the doer, it 
will probably cause wrong! ul injury to some one else. In 
one case the act consisted in damming up a river, which 
would probably cause the prosecutor’s lands to be inundated. 
In another case it consisted in opening up a sluice, so as to 
divert to the defendant’s laud water which ought to flow to 
the land of the prosecutor.^ In neither case had any actual 
loss happened to .any one at the time of the charge, and of 
course no offence was committed. In each case, apparently, 
the only property that was actually changed was tne land of 
the accused, and, so far as the situation of the water was 
altered, that water, if it was the property of any one, was 
the pro^rty of the defendant, so long as it was on his own 
land. But as soon as the act complained of did cause an 
injury to the prosecutor, of the nature described in s. 425, I 
think the offence charged would be committed, provided the 
damage was one which the doer had contemplated at the 
time he did the act, and which was in itself wrongful. 

^ Meg, V. Oouinda jPunJa^ 8 Bom. 295. 

5 Mad. H.C. Ruling 

^ 4 Mad. H.C. Rulii^ 15 ; 7 Mad. H.C. Ruling 39 ; contra^ apparently^ 
re Ram Golata Shig^ 6 Suth. Cr. 59. 
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There are numerous cases in tvbich a man has a perfect 
right to do a particular act upon liis own land, and no one 
can complain of it, until some injurious consequence follows 
from it. As soon as such a consequence follows, the inju^, 
and not the original act, becomes a cause of action.^ In 
such a case the mischief would consist, not in making the 
bund, or in opening the sluice, but in flooding or withering 
up the prosecutor’s crops. 

§ 555. Criminal Trespass. — Whoever enters into or upon 
property in the possession of another, with intent to commit 
an offence, or to intimidate, insult, or annoy any person in 
possession of such property ; or, having lawfully entered 
into or upon such property, unlawfully remains there with 
intent thereby to intimidate, insult, or annoy any such 
person, or with intent to commit an offence, is said to* 
commit * criminal trespass ’ (s. 441). 

The first clause of this section says nothing as to the* 
character of the entry upon property, which, coupled with 
the intent, converts it into a criminal trespass. The second 
claui^e, however, obviously draws a distinction between the 
lawful entry, which subsequently becomes unlawful, and an 
original entry of a different character. I conceive that thi» 
clause of the section must be limited to ca^^es where the 
entry is in itself part of the unlawful act, and is either 
expressly or impliedly against the will of the owner of the 
property.^ For instance, suppose a man were to go upon 
the premises of another with intent to steal his money, to 
abduct his daughter, to lame his horse, or the like, here the 
entry would be inseparably connected with the offence 
aimed at, and would be against the will of the owner. 

Of course, an authority to enter may be revoked, either 
expressly or by implication. No authority to remain can 
be assumed to last after the person who was authorized to 
enter for one purpose, proceeas to employ this opportunity 
in the commission of an offence, for which he has got the 
permission of the owner of the property. Therefore, if a 
guest, who was invited to an entertainment, were to secrete 
himself in the house when it was over, for the purpose of 
committing theft, this would be an unlawful remaining in 
the house with intent to commit an offence/* and, therefore,, 
would be ** house-trespass.’* But if he employed himself, in 

1 BackhoxMe v. Bonomi^ 9 H.L.C. 503 ; MitchM v. Barley Main 
Colliery Co., 11 App. Ca. 127. 

^ See per Straight, J., re Qohind Prasad, 2 All., at p. 466. 
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conjuDCtion with the proprietor, in illicit coining, this would 
be indictable as a substantive offence, but the mere con- 
tinuance in the house could not be called ^on unlawful 
remaining ” in it, since of itself it was not unlawful. 

§ 556. The offence of criminal trespass is only committed 
where some criminal intent is present to the mind of the 
person charged, and, under some sections of this chapter 
(ss. 449, 451, 454, 457), the punishment varies according as 
the prisoner is convicted of intending to commit one crime 
or another. Of course, there must be circumstances in the 
ease which lead to the presumption that the prisoner had 
any criminal intent, or the particular intent with which 
he is charged, as no criminal intent can be assumed in the 
absence of proof. But it must not be assumed that for this 
purpose it will always be necessary to adduce independent 
evidence different from that which makes out the substan- 
tive offence. For instance, if a man is found in the middle 
of the night in anpther^s house, this of itself is ample 
evidence to convict him, not merely of house-breaking by 
night, but of doing so with intent to commit theft. On the 
other hand, independent circumstances might lead to the 
conclusion that his object was to commit adultery, or even 
murder. So, if a party were found enjoying themselves at 
a picnic upon another man’s land, this would not be even 
jprimd facie evidence of a criminal trespass. But if it was 
shown that they had gone there in open defiance of a 
previous prohibition, that might be taken as evidence of 
an intent to insult or anuoy.^ 

An entry upon land which a man believes to be his own 
will not be a criminal trespass, though the land was in the 
possession of another, if the object really was to assert a 
right over it, and not to intimidate, insult, or annoy, the 
other,^ unless under circumstances which amount to the 
offence of unlawful assembly.^ And so, where a man had 
been exercising a right of tishery for a considerable time, 
alleging a prescriptive right, the mere fact of continuing to 
do so after a notice of prohibition is not criminal trespass.^ 

^ Kcdash Chunder v. JReg.j 16 Cal. 657 ; Qolaj> Fandey v. Boddam^ 
.ibid. 715 ; re Shih Nath Banerjee^ 24 Suth. Cr. 58 ; BaZniakand Bam v. 
Ghansam Bam^ 22 Cal. 391. 

* Beg. V. Bam Dyol^ 7 Suth. Cr. 28 ; Beg. v. KaZirt^mth, 9 ibid. Cr. 1 ; 
Beg. V. Chooramonij 14 ibid. Cr. 25 ; Beg. v. Budh Singh, 2 All. 101 ; re 
jQobind Frasad, 2 .^1. 465. 

3 See 6. 141, ante, § 288 ; Empress v. Baj Cooma/r, 8 Cal. 573. 

^ Beg. V. Bhistidhur, 9 B.L.R. Appx. 19 ; S.C. 18 Suth. Cr. 
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§ 557. The words intimidate ** and " insult ’’ refer, I 
suppose, in general, to sueh criminal acts as are defined by 
ss. 503 and 504 of the Code.^ It has been suggested by 
Mr. Collett,^ that upon this construction the words are 
superfluous, since criminal intimidation and insult are 
already provided for by the former words, with intent to* 
commit an offence.” It is, no doubt, possible to conceive 
eases in which insult or intimidation, which was obviously 
wrongful, as being without any apparent legal excuse, would 
fall short of the definitions in Chapter XXII. Such cases, 
when coupled with trespass on possession of property, may 
perhaps have been contemplated by the framers of the Code,, 
but would be very rare. The word annoy ” obviously 
cannot be limited to cases within s. 510, which presupposes 
a state of intoxication. Any proceeding by which a person 
wilfully intrudes upon the property of another, with the 
intention of disturbing his privacy, or setting at defiance 
his right to exclude trespassers from his house or land, 
would come within the term. Further, “the word ‘ annoy 
in 8.^ 441, must be taken to mean annoyance that would 
generally and reasonably affect an ordinary person, not 
what would specially and exclusively annoy a particular 
individual.”^ In a case where the accused had enclosed 
and commenced to cultivate a portion of a burial-ground,, 
but no specific intent such as is mentioned in s. 441 was 
established, the Madras High Court held that the offence of 
criminal trespass was made out, since there was evidence of 
his intention to annoy the portion of the public entitled to 
use the burial-ground; “for the intent of the defendant 
must be inferred from the nature of his acts. And it is 
scarcely possible to conceive acts more calculated to cause 
annoyance, especially to superstitious people attaching 
sanctity to the relics of mortality, than the act of ploughing 
up a burial-ground.”^ I should have imagined that the 
intent which the law would infer from cultivating another 
man’s land, would be merely an intent to procure wrongful 
gain for one’s self, and that a further intent to annoy would 
have to be made out by something like special evidence. 
Where a ratepay^er forced his way into a room where muni' 
cipal commissioners were sitting, in order to urge them to- 

^ See per Straight, J., 2 All., p. 466. 

^ Comments on the Penal Code, 134. 
jPer Straight, J., re Gohind Prasad^ 2 All., p. 467. 

♦ 6 Mad. H,C. Rulings 25. 
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review an assessment made upon them, it was held that,, 
however annoying his entrance might be, it could not be* 
treated as having been effected with any of the intents 
necessary to constitute a criminal trespass.^ 

§ 558. Under s. 40 of the Code, the word offence,*’ whei> 
used in s. 441, denotes a thing punishable under this Code, 
or under any special or local law, when, in the last-named 
case, the act is punishable with imprisonment for a term of 
six months, whether with or without fine. An act which is 
merely unlawful, in the sense that it is forbidden by civil 
law, and that redress can be obtained for it by damages, is 
not an offence within the meaning of the section. Therefore^ 
entry upon land with intention to do that which the civil 
law will prevent or punish, does not constitute criminal 
trespass. For instance, the cultivation of G overnment waste- 
land without permission,*^ or the re-entry upon land from 
which a person has been ejected by civil process,® or the 
entering of an Exhibition building without a ticket,^ or 
breaking open a door at an illegal hour for the purpose of 
effecting an arrest or a distraint,® or following game upon 
land for the purpose of killing it, even in defiance of 
previous warnings,® are not acts which of themselves, and 
without proof of any further intent, are punishable under 
8. 441, or under any other section of which a criminal! 
trespass forms an essential part.'^ An act which is not 
in itself an offence, may, however, become so under s. 188, 
if committed in disobedience to an order lawfully made by 
a public servant; and the mere entry upon land, with a 
view to the doing of something forbidden, will be a criminal 
trespass without proof of any further intent.® 

§ 559. Possession. — The property wrongfully entered upon 
must have been at the time in the possession of another. This 
means an actual, not a merely constructive possession, such 
as might be set up by a person who claims property which he- 
has vacated, or from which he has been ousted,® or who is- 

* Chandi PersJiad v. Evans ^ 22 Cal. 123. 

2 4 Mad. Jur. 205 ; S.C. Weir, 117 [198]. 

2 6 Mad. H.O. Hulings 19. 

^ Reg, V. Mehervanji^ 6 Bom. H.C. C.C. 6. 

® Empress v. Jotharamy 2 Mad. 30. 

® Chunder Narain v. Farquharsony 4 Cal. 837. In this case the- 
boundary was disputed. 

7 Re Qohind Prosody 2 All. 465. 

8 6 Mad. H.C. Rulings 17. 

® Iswar Chandra v. Bital Das, 8 B.L.R. Appx. 62. 
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one of a number of persons who have a right to be in 
a particular place at a particular time.^ It must be such 
a possession as is contemplated by s. 145 of the Grim. P.C., 
1882 ; ^ not necessarily a bodily possession, but a possession 
by means of a servant or a tenant, who liolds the whole of 
the property of which pos'«e8sion is claimed by authority of, 
or under a title derived from, the person claiming to be in 
possession. A mere symbolical possession, by entering 
upon the land and setting up a tent upon it, or by affixing 
a notice, or demanding possession, is not sufficient.^ So, 
where a person is entitled to do certain acts, such as mining, 
at any points which he may select over a large territory, he 
has no possession except at tlie particular spots which he has 
begun to work upon.* Similarly with regard to fishing. 
The infringement of an exclusive right of fishery in a public 
river, or in a public tank, can never be a criminal trespass, 
as the river or tank cannot be iti the exclusive possession 
of any one, and a right of fishery is not property, of which 
any one can be said to be in possession, within the meaning 
of s.t 441.^ 

§ 560. The Madras High Court in one case supported 
a conviction for criminal trespass upon a burial-ground. 
They said, ‘‘the person (corporate) in possession of the 
burial-ground is the portion of the public entitled to use the 
burial-ground.” ® Of course there are many cases where 
a burial-ground is undoubtedly in the possession of au 
owner, as for instance a churchyard, or when it belongs to 
a Cemetery Company or a Municipality. When, however, 
an unoccupied piece of land in a village is appropriated by 
long usage or common consent to the purpose of burial, it 
is doubtful whether, in accordance with the above decisions, 
it can be in the possession of any one, and matters are not 
advanced by calling tlie public a corporation, which it is not. 
Possibly each individual grave might be said to be in the 
possession of the individual who appropriated it, or of his 
representatives. In another case, where the alleged criminal 

^ Cliandi Pershad v. Eoans^ 22 Cal. 123. 

Per Straight, J., 2 All., p. 467, where he refers to the corresponding 
s. 530 of the Grim. P.C„ X. of 1872. 

^ Sutherland v. Crowdy^ 18 Suth. Cr. 11 ; ex parte Fletcher^ 5 Ch. D. 
809 ; Peg, v. Thaxoor DyaZ Sing, 3 Cal. 320. 

^ Bejoy Nath Chatterjee v. Bengal Coal Go,, 28 Suth. Cr. 43. 

^ ^ Peg. V. Charu, 2 Cal. 354 ; Mad. H.C. Pro., 25 Oct., 1879 ; Weir, 
Sup. 8 [2021. 

^ 6 Mad. H.C. Rulings 25. 
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trespass was upon a public footpath, the same court held the 
conviction bad, because the accused was lumself entitled to 
the use of the footpath. Had he not been so entitled, the 
Court appears to have thou<iht, on the authority of the last 
case, that the offence would have been committed.^ It is 
difficult to see how a public footpath or hi^^hway can, as such, 
be in the possession of any one. The soil generally belongs 
to the owner of the adjoining land, subject to an easement for 
the benefit of the public, who can use it for no other 
purpose. 

§ 561. Cases of some difficulty have arisen in India under 
sections corre^onding to s. 145 of the Crim. P.C., 1882, 
and s. 9 of the Specific Relief Act, L of 1877, where a dispute 
as to possession has taken place between the trespasser and 
the rightful owner, or between two persons claiming under 
conflicting titles. As similar questions might arise under 
s. 441 of this Code, the first requires some examination. 

A mere trespasser cannot obtain what is known in law as 
possession, by the act of entry, or even by the continuance 
of that act, so long as the act is disputed and resisted* Tliis 
is well illustrated by the case of Brown v. Dawson,’^ There 
the trustees of a school, who had the right to dismiss the 
master, but were bound to give him notice, turned him out 
without notice, and therefore wrongfully. He might have 
refused to go, but he went out quietly, and gave up his room. 
The next day, the 1st of July, he returned and broke open the 
room, and took possession. The trustees at once gave him 
notice to quit, and on the 11th ejected him. He brought an 
action of trespass, founded on his last possession ; the trustees 
relied on their previous possession. Whichever party could 
establish possession between the 1st and lltb of July was 
entitled to succeed. It was held that tiie plaintiff must fail. 
Liord Denman, C.J., said : A mere trespasser cannot, by the 
very act of trespass, immediately and without acquiescence, 
give himself what the law understands by possession against 
the person whom he ejects, and drive him to produce his 
title, if he can without delay reinstate himself in his former 
possession. Here, by the acquiescence of the plaintiff, the 
defendants had become peaceably and lawfully possessed as 
against him. He had re-entered by a trespass ; it they had 
immediately sued him for that trespass, he ceitainly could 
not have made out a plea denying their possession. What 


^ G Mod. H.C. Rulings 26. 


^ 12 A. & E. 624. 

3 B 
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he could not have done on the 1st of July, he could as little 
have done on the 11th, for his tortiously being on the spot 
uras never accjuiesced in for a moment, and there was no delay 
in disputing it.’" Accordingly, in a case under s. 530 of the 
Grim. P.O. of 1872 (corresponding to s. 145 of the Act of 
1882), the High Court of Bengal ruled that the ouster 
by one person of another who was in lawful possession of 
property, can give the former no right to be kept in posses- 
sion. " The magistrate must look back to possession which 
may be termed peaceful. He must go back to the time 
when the diroute originated, not to the result of the dispute 
itself/’ ^ Wnere, however, the possession has been obtained 
peacefully under a hond fide claim of right, the legality of the 
possession does not depend upon the goodness of the title, 
where possession or no possession is the only question at 
issue.^ 

§ 562. The effect of possession re-taken by the rightful 
owner is completely diflFerent. As soon as a person is 
entitled to possession, and enters in the assertion of that 
possession, or, which is exactly the same thing, any other 
person enters by command of that lawful owner so entitled 
to possession, the law immediately vests the actual possession 
in the person who has so entered. If there are two persons 
in a field, each asserting that the field is his, and eacli doing 
some act in the assertion of the right of possession, and if 
the question is, which of these two is in actual possession, 
I answer, the person who has the title is in actual possession, 
and the other person is a trespasser. They differ in no 
other respect.” ® This statement of the law was cited and 
followed oy Lord Selborne in the following case.^ Lows 
was the mortgagee in fee of a house, which the mortgagor 
had leased to Telford, who took possession. By Hnglish law 
this lease was absolutely ineffectual against the mortgagee, 
who was entitled to take possession w'henever he chose, 
without legal process. Lows proceeded to the house by 
night, broke into it, and took possession, in the absence of 

^ Meg^ V. Mohesh Chunder^ 4 Cal. 417 ; 6 Mad. fl.C. Bulinas 13 : 
Ihidahhai Narsibhai v. Buh- Collector of Broach, 7 Bom. H.C. A.Cr82, in 
reference to s. 15 of Act XIV. of 1859, which corresponds to the 
Specific Belief Act, I. of 1877, s. 9. 

^ Bastur v. BeU, 6 Bom. H.C. C.C. 30. I think the statement in the 
text conveys the real meaning of the judgment bettm: than the side- 
note to the case, which appears to me liable to misconstruction. 

® Per Maule, J., Jones v. Chapnian^ 2 Exch. 821. 

* Lows V. Telford^ 1 App. Ca. 414, pp. 426, 427. 
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the lessee. Immediately afterwards, Telford, with others, 
made his way in bv the window, and tried forcibly to 
resume possession. £[e was indicted for a forcible entry, 
and the question in the subsequent civil suit was, whether 
he was properly so indicted, which again turned upon the 
question whether Liows was in lawful possession. It was 
held that he was. Lord Selborne said : He Iiad the legal 
title. He had (when no one was present to oppose him) 
effected an actucd entry into the premises, beyond all doubt 
for the purpose of taking possession, and he, oy himself and 
his servants, had already acquired such a dominion and 
<5ontrol over the property when the lessee first came upon 
the ground, that the respondents could not enter it without 
putting a ladder against the house, and getting in through 
the window. I cannot doubt that the possession was legally 
complete and exclusive, and that it was forcibly disturbed 
by the respondents.** 

§ 563. In the paiticular case the mortg^ee was able to 
■recover possession peacefully, but Lord 1^1 borne treated 
that point as immaterial, and referred, with approval, to 
the language of Parke, B., in Mwrvey v. Bridges^ where 
*^^it is pointed out, that so far as relates to the fact of 
possession, and its legal consequences, it makes no difference 
whether it has been taken by the legal owner forcibly or 
mot.**^ It must be remembered, that this doctrine only 
applies to the effect of the change of possession for civil 
purposes. In India, as in England, the forcible dispossession 
of another, even by the lawful proprietor, may be punishable 
mnder s. 141 of the Code {ante, § 288). And in India, 
differing from the law of England, the result of such a dis- 
possession may be frustrated, if the person so dispossessed, 
•otherwise than in due course of law, brings a suit within 
six months from the date of the dispossession to recover 
possession.^ Unless the latter course be adopted, the person 
who has regained possession retains all the advantages 
legally attaching to that possession.^ 

§ 564. Where a person who is not entitled to take posses- 

1 14 M. & W. 442. 

2 4 App. Ca., p. acc. per Erie, C.J., Blades v. Biggs, 30 L.J. C.P. 
346 ; S.C. 10 C.B. N.8. 713 ; Kunhi Komarapen v. Changaradicm, 2 Mad. 
H.C. 313. 

® Act I- of 1877, s. 9 ; Kalee Chunder v. Adoo Shaikh, 9 Suth. Civ. 
«602 ; Sayaji v. Bamji, 5 Bom. 446. 

* Idllu V. Anniaji, 5 Bom. 387. 
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HOUSE-TBESPASS. 

8ion enters upon property^ he gets possession of nothing 
except that over which he exercises actual physical con- 
trol as he has no other title to which his possession can 
relate.^ Conversely it would seem to follow, that a person 
who has a legal title, and who takes possession by virtue of 
that title, "would get possession of everything to which that 
title extends, unless some effective resistance limited the 
possession. 

This section does not appear to include any eases of 
trespass to movable property. The language is incon- 
sistent with such a construction, particiHarly the words 
** having lawfully entered into or upon such property, 
unlawfully remains there.” 

§ 565. House-Trespass. — ** Whoever commits criminal tres- 
pass by entering into, or remaining in, any building, tent, 
or vessel used as a human dwelling, or any building used as 
a place for worship, or as a place for the custody of property, 
is said to commit house-trespass. 

Explanation , — The introduction of any part of the 
criminal trespasser’s body is entering sufficient to constitute 
house-trespass ” (s. 442). 

There must, however, be an entry into the house ; merely 
getting upon the roof is not sufficient.*-* 

The only part of the section which is likely to cause 
difficulty is the phrase ‘‘ used as a human dwelling.” There 
is no difference, as to the penalty, whether the place is used 
for a human dwelling or for the custody of propertN^ and 
any doubt will generally be solved by framing two cliarges> 
in which the place is differently described. 

§ 566. Hnniaii Dwelling. — ^The essence of a human dwelling 
is that it should furnish a residence for the owner of the 
premises, or his family, or servants, or some other person 
who occupies for that purpose, with his x>ermission. Its 
primary purpose may be to supply a place for carrying on 
some trade or occupation ; as if a tradesman lives in his shop,, 
or a lawyer livas in bis chambers; but, incidentally, it must 
be a place in which somebody lives ; not a place to which 
lie resorts occasionally, or by day only, and then goes away 
at night. X«ord Hale says that if the shopkeeper, or his 
servant, usually or often lodge in the shop at night, it is 
then a dwelling-house, in which a burglary may be com* 

^ P^r Meliisb, L^., esc ^rte Fletcher, 5 Ch. D. 809. 
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mi tied ; but it would be otherwise if he never lodges there, 
but only works or trades therein in the daytime^ and he or 
his servants never lodge there at night.^ This was so 
decided in the case of Rea. v. Eggington.^ There a large 
pile of buildings consisted of a centre building and two 
wings, owned by Boulton. The centre building was used 
by him as a manufactory, with the necessary counting- 
houses, storehouses, and the like. The wings were occupied 
as residences by Boulton, his partner, and one of his sub- 
ordinates. There was no internal communication between 
the central building and the wings. The centre building 
was broken into and plundered. It was held that it was 
not the dwelling house of Boulton, or of any one else. Nor 
does a house become the dwelling house of another, because 
he passes the night there f >r some special purpose, as when 
he IS put in there to watch over the property, and not merely 
as a place to sleep in.® 

§ 567. It is not necessary that the residence should be 
continuous. If a man has several residences, and passes 
from one to another ; or if he leaves his residence for some 
temporary purpose, as business or a journey, it is still his 
dwelling house, though no one is left behind.* If, how- 
ever, the owner has quitted his residence without any 
intention of reluming, and has left none of his family or 
servants behind, it has ceased to be his dwelling house.® 
On the same principle, if a man has bought or hired a house 
as a residence, but has not yet begun to live in it, himself 
or any of his family or servants, this is not his dwelling 
house, though he has put his furniture or goods into it.® 

The term dwelling house includes not only that portion 
of the premises which is used for purposes of habitation, but 
also the outhouses, such as bams, stables, cow-houses, dairy 
houses, and the like, if they are part of the principal mes- 
suage, belonging to it and used with it, and as appurtenant 
to it. It is not necessary that they should be connected 
with the principal building. If tliey are within the curtilage 
or fence of the principal building, that is conclusive to 
l^lieir being parts of the dwelling house ; but the absence of 
euch a fence is immaterial, if in fact the outlying portions 
are adjoining to the mansion, and occupied with. it. Whether 

1 1 Hale, P.C. 558. ^ 2 East, P.O. 494. ^ 2 East, P.C. 497, 499. 

* 1 Hale, P.G. 556 ; Jt. v, Murry ^ 2 East P.C. 496. 

* R, V. JliUhroitm^ Poster, Grim. L. 76. 

^ ISee cases cited 2 East, P.C., s. 12, p. 497 ; 1 Hawk. P.C, 133. 
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tbev are portions of the dwelling house is a question of fact» 
an^ must be found affirmatively.^ 

§ 568. Where house-trespass is charged as having been* 
committed in respect of a dwelling house, the name of the* 
owner should be alleged. Upon this Sir Edward Hyde 
East says,® ** If the rule by which to ascertain this ownen^ip 
may be compressed with sufficient discrimination into a 
small compass, 1 should say generally, that where the legal 
title to the whole mansion remains in the same person; 
there, if he inhabits it either by himself, his family, his 
servants, or even by his guests, the indictment must lay the 
offence to be committed against his mansion. And so it is,, 
though he let out apartments to inmates, who have a separate 
interest therein, if they have the same outer door or entrance 
into the mansion in common with himself. But if distinct 
families be in the exclusive occupation of the house, and 
have their ordinary residence or domicile there, without 
any interference on the part of the proper owner ; or if they 
be only in possession of parts of the house as inmates to the 
owner, and have a distinct and separate entrance ; then the 
offence of breaking, etc., their separate apartments must be 
laid to be done against the mansion-house of such occupiers 
respectively.” 

Any error or mistake in alleging the ownership of the 
dwelling w'ould be properly amended under ss. 226, 227 of 
the Criminal Procedure Code (see post, § 693). 

When the offence is charged as having been committed 
in a place used for the custody of property, the place must 
be one which can be properly descrirod as a building. A 
large, detached, circular receptacle for grain, constructed of 
straw, with an opening at the top, and situated in a back 
yard, was held not to be “ a place for the custody of property 
within the meaning of this section. Therefore, the offence 
of housebreaking could not be committed in respect of it^ 
The offence really committed was the' dishonest breaking 
open of a closed receptacle containing property, under 
a. 461.® 

§ 569. Further varieties of the offence of house-trespass 
consist of lurking house-trespass (s. 443), the essence of 
which is its clandestine character, and housebreaking 

1 1 Hale, P.C. 658 ; 1 Hawk. P.C, 134 ; 2 East, P.O. 492. 

^ 2 East, P.C. 500. The cases upon which his rale is based will be 

found in pp. 600—507 ; 1 Hawk. P.C. 134, 135. 

TT r* Q 
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(r. 445). The varions inodes in which the latter offence 
may be committed, are so minutely described and illustrated 
that further comment would be unnecessary. It will be 
observed by the Explanation that the breaking into, or out 
of any out-house or building occupied with a house, will 
only be considered as a breaking of the princiral house, if 
there is an immediate internal communication rntween the 
two. Where, however, the outlying house is itself used as 
a human dwelling, or as a place for the custody of property, 
the absence of such communication is immaterial. It is 
only important where the house actually broken into does 
not come within the definition in s. 442, except constructively, 
as being an adjunct to the principal house. 

Further aggravations of all these offences are provided 
for by ss. 449-460, according to the heiuousness of the 
offences contemplated by the trespasser, or the degree of 
violence prepared for or actually inflicted. The special 
offences punishable under ss. 458, 459, and 460, are only 
committed if the house - trespass or housebreaking has 
actually been completed. An attempted offence, as, for 
instance, where the accused was detected while making a 
hole in the wall of the house, does not enable the increased 
penalty to be inflicted.^ 

By 8. 460, if one of several persons who are jointly com- 
mitting lurking house-trespass by night, or housebreaking 
by night, shall voluntarily cause, or attempt to cause, death 
or grievous hurt to any person, every person jointly con- 
cerned in the house-trespass or housebreaking shall be 
specially punished. 

The liability under this section becomes absolute upon 
every person jointly concerned in the house-trespass or 
housebreaking, even though death, or grievous hurt, was 
neither the common object of the offenders, nor contem- 
plated by them as likely to result.^ 

j. V. Ismail Khan, 8 All. 649. 

2 Beg. V. Sabed Ali, U B.L.B. 356 ; S.C. 20 Suth. Cr. 6. 
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CHAPTER XII. 

OFFEl^ES OF FALSIFICATION. 

I. Coining, §§ 570—575. 

II. Forgery, §§ 576—591. 

HI. Merchandise Marks, §§ 592 — 601. 

§ 570. Coining. — The offences comprised in this chapter, 
though very different in character, all agree in this, that 
the intention of the offender is to produce, or to pass off upon 
another, something which professes to be what it really is 
not. Chapter XIL of the Code deals with two sorts of 
money, viz. coin, and the Queen’s coin, as defined by s. 230 ; 
and different degrees of penalties are in general applied to 
the same offence, when committed as regards the last sort. 

The offence of counterfeiting, or knowingly performing 
any part of the process of counterfeiting coin, is punishable 
by ss. 231 and 232. 

The word counterfeit,” as used in this Code, is defined 
by s. 28 to involve an intention, by means of that resemblance, 
to practise deception, or a knowledge that it is likely that 
deception will thereby be practised. And such an inten- 
tion, or knowledge, will always be inferred from the mere 
fact of counterfeiting, unless under circumstances which 
conclusively negative it. Such circumstances must be so 
rare that it is unnecessary to imagine instances. 

The same definition provides that it is not essential to 
counterfeiting that the imitation should be exact. And 
this provision is, of course, peculiarly necessary in this 
country, where the ignorance of the people might enable 
even a clumsy imitation to prove successful, while the low 
state of coining science renders it probable that no counter- 
feit will be minutely accurate. Accordingly, a trifling 
variation from the real coin in tlio inscription, effigies, or 
arms was held under the corresponding English statute not 
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to remove the offence out of the statute.^ And so it was 
held in another c^se, where the ingenious device was 
adopted of making coins without any impression whatever, 
in imitation of the smooth, worn money then in circulation.^ 
But it will still be necessary to show that the article pro* 
duced, or partly produced, was a counterfeit, that is, that it 
was such a resemblance as might be received as the coin for 
which it was intended to pass, W persons using the caution 
customary in taking money. This caution, of course, will 
vary according to the class of persons among whom it may 
be supposed that it was intended to pass. Accordingly, 
where the prisoner had counterfeited the resemblance of a 
half-guinea upon a piece of gold previously hammered, but 
it was not round, nor would it pass in the condition in 
which it then was, the judges held the offence to be incom- 
plete.® Nor is a mere medal counterfeit coin, though fraudu- 
lently represented to an ignorant person as being money.^ 

§ 571. The absence of apparent resemblance may possibly 
nrise merely from the process being imperfectly carried out. 
If that be so, there will still beau offence under this seption. 
And even if the metal in which the counterfeit was made 
was completely different from that of the coin represented, 
it would still oe a question of fact whether this difference 
did not arise merely from the manufacture having been 
interrupted in an early stage.® Copper or load may be 
washed over so as afterwards to bear a suflSciently strong 
resemblance to silver or gold. But I conceive that no con- 
viction could be supported where it was plain that the thing 
actually made was never intended to result in a coin, but 
was merely an experiment as a step towards future produc- 
tive efforts. 

It is seldom possible, and never necessary, to show that 
the defendant has been caught in the act of counterfeiting. 
The act will generally have to be inferred, from su(m 
evidence as the possession of tools, dies, or metal necessary 
for the purpose ; or from finding some coins finished, and 
others unfinished, or different coins in a different state of 
^•ompletion.® The mere possession of counterfeit coin by a 

* See Beg. v. Bohinson^ 34 L. J. M.C. 176 ; S.C. L. & C. 604. 

^ WeUh'% case, 1 East, P.C. 164. 

•* Varley^B case, 1 B^t, P.C. 164. 

^ Bulings of Mad. ILC., 1864, on s. 240. 

« Mad. H.C. Bulings, 17 Nov., 1863 ; S.C. Weir, 71 [941. 

« Beg. V. Roberts, Dearsl. 639 ; S.C. 25 L.J. M.C. 17. 
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person who bas had nothing to do with its manufacture may 
oe an offence under subsequent sections (237 — 243), but is> 
not punishable under s. 231. 

The offence constituted by this section consists in the 
fact of the counterfeiting. It is not necessary to show that 
the coins were uttered, or that there was any attempt to- 
utter them. Making a counterfeit coin, to see whether it 
would answer the purpose, or even as a specimen to put in 
a cabinet, would be sufficient.^ 

§ 572. Making or selling any die or instrument for the 
purpose of being used for counterfeiting coin, is punishable 
under ss. 233 and 234. A person wlio is employed by a 
coiner to make coining instruments, and who informs tho- 
authorities, and, in concert with them, proceeds in the 
execution of the task to effect the detection of the offender,, 
is, of course, not guilty. The person who employed him 
would be punishable as an abettor.*-^ 

Under s. 235 it is an offence to be in possession of any 
instrument or material for the purpose of using it for counter- 
feiting; coin, or with the knowledge or belief that it was- 
intended to be so used. Under this section, it will be a 
question whether the instruments or material were such as- 
could and would be used for such criminal purposes. The 
rudeness of the contrivauce is no importance, if the object is 
found as a fact.° 

§ 573. Coining instruments, or materials, will be in a man’s 
possession when they are in any box or place which is under- 
his control, and whether they are used for his benetit or not,, 
provided it is shown that he is aware of their existence and 
character. And the same article may be in the possession 
of several persons, if they are acting in concert, and each of 
them have a guilty knowledge of the character and existence* 
of the thing in question. 

In one case, a prisoner, named Weeks, was indicted 
with four others^ lor having unlawfully in their custody and 
possession a coining mould. It appeared that the police 
entei*ed the prisoner's house in his absence, and there found 
the other prisoners, two of whom attacked the police, while^ 
the two others, one of whom was the wife of Weeks, snatched 
up something from the table and threw it into the fire* 

^ 1 Sast, P.C. 165 ; v. BohertSy ttb, hu2>- 

^ JB. v. Itannen, 2 Moody, 309. 

^ Bidgeleg^a cose, 1 East, P.C. 171. 
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This was found to be the coining mould, which formed the 
subject of the indictment. Other implements and materials 
suiteble for making moulds were found in other parts of the 
house. The prisoner came back to the house after the 
capture was made. It was proved that he had passed off a 
baa half-crown thirteen days before. The jury found Weeks 
guilty of being knowingly, and without lawful excuse, in 
possession of the coining mould, and the Court affirmed the 
conviction, saying, We are all of opinion that there was 
sufficient evidence to be left to the jury on the charge of 
felony. In order to prove the guilty knowledge, evidence 
was admissible of other substantive felonies committed by 
the prisoner.” ^ 

The other substantive felonies ” which are admissible to 
prove guilty knowledge, must, of course, be crimes of a 
similar character,^ and not too remote in point of time. The 
fact that a man has committed a robbery is no proof that he 
is a coiner, though the fact that he has passed off a leaden 
rupee a few days previously would be. Nor would the cir- 
cumstance that a man had p6issed off a false rupee a year 
ago be any evidence that another now found in his posselkaion 
was known to be counterfeit. For any man through whose 
hands money passes might meet with such accidents at such 
distances of time. But the possession of other pieces of 
base coin, or the fact that base coin has been passed off by 
the same defendant at other times, either before or after the 
offence charged in the indictment, will be evidence of such 
a guilty knowledge.® 

§ 574. There are three classes of offences created by ss* 
239 — 243 : First, passing off coin known from the first to be 
counterfeit. Secondly, passing off such coin which was for 
the first time discovered to be counterfeit after its receipt. 
Thirdly, being in wrongful possession of coin known all along 
to have been counterfeit. Further subdivisions of classes 
first and third arise, according as the counterfeit coin is the 
Queen’s or otherwise. 

With regard to ss. 239 and 240, it has been held that 
the offence for which .punishment is provided is not the 
offence committed by the coiner. The words ^ which at the 

1 Beg. V. Weeh%, 30 L. J. M.C. 141 ; 8.C. li. & C. 18. 

^ See Indian Evidence Act, I. of 1872, s. 15. 

3 Bex V. Wylie, 1 Bos. & P. N.B. 92 ; Bex v. Harrieon, 2 Liewin, 118 ; 
Beg. V. Foeter, Dearsl. 456; S.C. 24 Jj.J. M.C. 134; Beg, v. Fur 
Mahomed, 8 Bom. 223. 
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time he became possessed of it he knew to be counterfeit ’ 
point to a person other than the coiner, that is to say, the 

f verson who procures, or obtains, or receives counterleit coin, 
t is against such a person that the section is directed.'’ ^ 
The delivery must be ** fraudulently, or with intent that 
fraud may be committed.” A person delivers false coin 
fraudulently if he cheats the person to whom it is delivered ; 
he delivers it with intent that fraud may be committed, if 
he puts it in the power of that person, whether he is an 
accomplice or an mnocent agent, to pass it off upon some 
one else who may lose by it. It was held in England that 
no offence was committed by giving a counterfeit half-crown 
to a woman who asked for charity, as she w^as not defrauded 
by it.'^ This decision is obviously doubtful, as the woman 
would necessarily have tried to get some one else to take 
the coin as genuine. Accordingly, in a later case, where 
the prisoner had given a counterfeit coin to a girl with 
whom he had connection, the offence w'as held to be 


complete. The former decision was cited, and distinguished 
by the judges as a case of mere charity, but they doubted 
its bReing sound law.*^ In a later case, Alderson, B., said 
that it had been overruled, and that the intent to defraud 


would be inferred by law from the passing off a false coin 
as a good one.^ Nor does it make any ditference that the 
person to whom the coin is tendered refuses to receive it.® 


§ 575. The offence under s. 241 consists in trying to pass 
ofi‘ tis genuine a coin which the accused has honestly 
received, but has subsequently found out to be counterfeit. 
No offence is committed where the coins are not delivered 


us genuine. A vagrant entered a shop for drink. The 
shopkeeper, supposing that be had come to commit theft, 
shut the door and called for a watchman. The vagmnt ran 
away, and meeting one Munglee put some coins into his 
hand, and told him to keep them for him. The coins turned 
out to be counterfeit. A conviction under s. 241 was set 
aside, as it did not appear that lie bad passed the coins as 
genuine, or induced Munglee to receive them as genuine.® 
The mere possession of counterfeit coin is an offence 
under ss. 242 and 243, even though no attempt is made to 
pass it off, provided it can be shown that it was kept for a 


^ V. Sheobtix^ 3 N.W.P. 150. v. JPoffe, 8 O. & P. 122. 

lieg, V. Anon^ 1 Cox, 258. -Reg, v. lon^ 2 Den. 481. 

- Reg. V. Welsh, 2 Den. 78 ; S.C. 20 L.J. M.O. 101. 

^ Reg. V. Soorut, 4 K.W-P. 62. 
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fraudulent purpose, and was originally obtained with a 
guilty knowledge. The mere fact of a single base coin 
being found in a party’s possession would not, without 
further evidence, be sufficient to create a presumption that 
he knew it to be counterfeit when he obtains it, and 
intended to make a fraudulent use of it. But where a 
considerable number of base coins is found in any manV 
possession, the presumption of guilt would be sufficient to 
make a conviction lawful, unless the possession could in 
some manner be explained or accounted for {ante, § 573). 

§ 576. Forgery. — Whoever makes any false document or 
part of a document, with intent to cause damage or injury 
to the public or to any person, or to support any claim or 
title, or to cause any person to part with property, or to 
enter into any express or implied contract, or with intent to 
commit fraud, or that fraud may be committed, commits 
forgery ” (s. 463). 

A person is said to, make a false document — 

First . — Who dishonestly or fraudulently makes, signs,, 
seals, or executes a document or part of a document, or makes 
any mark denoting the execution of a document, with the 
intention of causing it to be believed that such document 
or part of a document was made, signed, sealed, or executed 
by, or by the authority of a person, by whom or by whose- 
authority he knows that it was not made, signed, sealed, or 
executed, or at a time at which he knows that it was not 
made, signed, sealed, or executed ; or 

Secondly. — Who, without lawful authority, dishonestly or 
fraudulently, by cancellation or otherwise, alters a document 
in any material part thereof, after it has been made or 
executed either by himself or by any other person, whether 
such person be living or dead at the time of such altera- 
tion ; or 

Thirdly . — Who dishonestly or fraudulently causes any 
person to sign, seal, execute, or alter, a document, knowing 
that such person by reason of unsoundness of mind or 
intoxication cannot, or that by reason of deception practised 
upon him, he does not, know the contents of the document,, 
or the nature of the alteration. 

Explanation 1. — A man’s signature of his own name may 
amount to forgery. 

Explanation 2. — ^The making of a false document iu the- 
name of a ficutious person, intending it to be believed that 
the document was made by a real person, or in the name of 
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a deceased person, intending it to 'bo believed that the 
document was made by the person in his lifetime, may 
amount to forgery ” (s. 464). 

In order to establish the charge of forgery, it is necessary 
to show that the accused has produced something which is 
a ** false document ** within the meaning of s. 464, and that 
he has done so with some of the intents described in s. 463. 

§ 577. The term document'' is defined by s. 29 in a 
manner which seems to include every substance upon which 
any letters or marks are inscribed, in a manner capable of 
conveying an idea to the mind of a person who is able to 
understand them. A picture inscribed with the name of an 
artist, and thereby purporting to be painted by him, would 
be a document within s. 29, and might be a false document 
within s. 464.^ It is not necessary that the document 
should be legal evidence of the matter expressed in it. It 
is sutticient if it was intended to be evidence. That is, if 
it was put forward by the person making or using it, as 
containing statements upon which the pereon to whom it is 
submitted might and ought to rely.‘^ 

False Document. — document is a false document if it 
purports to be signed, sealed, or otherwise authenticated 
uy a person who did not so execute it, and who did not 
n.uthorize any one else to execute it on his behalf. In 
general, no forgery could be committed by a person who, 
with the authority of another, signs the name of that other. 
If, liowever, the nature of the transaction involved a repre- 
sentation that the document was actually signed by the 
person whose signature it bore, and if the signature by any 
other person would be a fraud, then the signature of that 
peraon^ name, even without his authority, by another in 
order to help him in committing that fraud, would be 
forgery. So it was held, where the accused personated a 
.student at an examination, in collusion with him, and signed 
his name to an examination paper.^ 

§ 578. A document is also a false document although the 
signature is genuine, if the contents of the document which 
are authenticated by the signature are, by means of some 
fraud, different from that which the executing party intended 

^ The contrary has been held in England, upon the narrower con- 
struction given there to the word ** document ** v. Closs^ D. Ss B. 
460 ; S.C. 27 L. J. M.C. 64> 

Heg, V. Shifait Ali^ 2 B.L.B. A. Or. 12 ; S.C. 10 Suth. Or. 61. 

^ Hea. V. Jiryoasami^ 12 Mad. 151. 
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them to be. This may be effected, either by altering a docu- 
tnent which has already been executed, or by fraudulently 
inducing a person to sign a document containing matter 
different from that which he supposed it contained. In 
either ease, it is evident that the words of the name are no 
more an authentication of the matter above them, than if 
they had been cut off a letter and pasted upon the document. 
A question has been raised whether the same rule applies to 
a mere non-feasance ; as* where a person who is employed to 
draw up a will designedly omits one of the legacies. The 
^English lawyers apparently hold that the mere omission does 
not constitute a forgery, uni ess such omission makes a material 
alteration in other parts of the will ; as where, by the omission 
of a prior life-estate to A, a present fee is passed to B, 
instead of a remainder, as was intended.^ Such a case, how> 
ever, appears clearly to come within the third clause of s. 
464. The document which the testator executes is not his 
will, inasmuch as it does not carry out his wishes; and so 
I conceive it would be, if the draughtsman, for some fraudu- 
lent purpose, left out part of the testator’s estate, leaving it 
to pass by intestacy, instead of according to his will. As 
Serjeant Hawkins says : In this case the first inquiry should 
he, with what intention the omission was made.” 

§ 579. It is not forgery for a man to make a deed which 
contains a false statement, but it is forgery for him to make 
a false deed ; as, for instance, by ante-dating a document, “ to 
make a man’s own act appear to have been done at a time 
when it was not done, and by force of such a falsity to give 
it an operation which in truth and justice it ought not to 
have.” ^ And so it is forgery for a man to sign his own name 
to a document, in order that it may be supposed to be, and 
that it may take effect as, a document executed by another 
person of the same name. For as regards him, the docu- 
ment in an absolutely false document.® It is not forgery to 
•execute in one’s own name, at the request of another, a docu- 
ment different in its operation Jrom that which the other 
•expected, unless there is something in the document which 
binds the other. As, for instance, where a debtor was asked 
by his creditor to enter in the creditor’s account-book an 
.acknowledgment of indebtedness, and he entered, in a 

1 1 Hawk. P.C. 265 ; 2 East, P.C. 856. 

2 3 Bac. Abr. 745, affd. ; Eeg. v. Kitson, L.R., 1 C.C. 200 ; MohesJiur 
JBux v. Bhikha Ckowdhry, 5 Suth., p. 64. 

^ Mead v. Young, 4 T.K. 28. 
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language unknown to the creditor, a' statement that he had 
discharged the debt in full. The offence really committed 
was that of attempting to cheat, or fabricating false 
evidence.^ 


§ 580. Signing a document with the name of a fictitious* 
person may or not be a fraud, and if it is a fraud, it may or 
may not be a forgery. If a person for any purpose is passing 
by a false name, ana in that name writes an order for goods, 
or for the payment of money, intending to pay for the goods, 
or expecting that his money order will ^be honoured, this is 
neither a fraud nor a forgery, even though in the result the 
goods are not paid for, and the order is not cashed. Where, 
however, a person signs a fictitious name with a fraudulent 
purpose, this will generally be cheating, and may, but not 
necessarily, be forgery. In Dunns case/^ the judges laid 
down the following principles : ** First, that if a person give 
a note or other security as his own note or security, and the 
credit thereupon be personal to himself without any relation 
to another, his signing such a note with a fictitious name 
may. indeed be a cheat, but will not amount to forgery ; for 
in that case it is really the instrument of the party whose act 
it purports to be, and the creditor had no other security in 
view. But, secondly, that if a note be given in the name of 
another person, either really existing or represented so to be, 
and in that light it obtain a superior credit, or induce a trust 
which would not have been given to the party himself, it is 
then a false instrument, and punishable as forgery.*' Accord- 
ingly, when the prisoner, KoTOrt Martin, gave a cheque drawn 
in the name of William Martin, a fictitious person, upon 
a bank in which there w€ts no account answering to that 
signature, but the prosecutor took the cheque believing that 
it was drawn in the prisoner's name, the Court, following the 
ruling in Dunn's case, held that no forgery had been com- 
mitted.^ Where, however, the prisoner has written an 
endorsement or receipt on a bill of exchange in a fictitious 
name, either in order to add to the apparent value of the 
document, or to avoid being traced as the person who bad 
negotiated it, tins is forgery ; and it makes no difference that 
the bill itself is perfectly genuine, and that, being already 
endorsed in blank, no further endorsement was necessary, itV 
as a matter of fact, the prisoner could not have got it cashed^ 


^ lieg. V. Kunju Nayar, 12 Mad. 114. 

1 Ijeach, 57 ; S.O. 2 East, P.C. 961, 962. 
^ Heg* V. Martin f 5 Q.B.D. 34. 
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without writing upon it what was supposed to be his real 
uatne.^ 

§ 581. The fabrication of that which purports to be a true 
copy, and which is intended to be used as such, but which is 
really a false copy, is a forgery within the meaning of s, 463.* 
But the preparation of a draft of a document, which is about 
to be forged, and wliich is never itself intended to be used 
Ibr any other purpose, is neither a forgery, nor an attempt 
at forgery. It might, under certain circumstances, be charged 
•as an abetment of a forgery, if committed in conjunction 
with others.^ The mere fact that a person presents a docu- 
ment with a genuine endorsement upon it, and obtains cash 
by representing that it is his endors^^ment and that he is the 
person entitled to the money, would be cheating, but is not 
forgery, though so eminent a judge as Ashurst, J , once 
thought it was forgery.^ 

In charging a forgery under either of the special sections, 
466, 467, it is well to add a count describing the document 
simply us a false document, so as to guard against the 
possibility that the document may turn out to be something 
-different from what is alleged. For instance, although it is 
not necessary that a forged bank-note should be an accurate 
resemblance of a genuine one,® it is necessary that it should 
be such a document as would have been a bank-note, if the 
signature had been genuine.® 

§ 582. Fraudulent Intent. — Assuming the document to 
eome within the definition in s. 464, it is further n^essary 
to show that it was made with some one of the dishonest 
intentions specified in s. 463. It is not, however, required, 
in order to constitute in point of law an intent to defraud, 
that the person committing the offence should have present 
in his mind an intention to defraud a particular person, if 
the consequences of the act would necessarily, or possibly 
be to defraud any person ; but there must, at all events, be 
a possibility of some person being defrauded by the forgery, 
if successful.’^ I add the last two words, which are not in 

^ BoUancTs case, 2 East, P.C. 958; TafCs case, ibid. 959; Taylor's 
case, ihid. 960 ; Reg. v. Pera Raju, 18 Mad. 27. 

2 Per Peacock, O.J., Eaaan Chunder v. Bahoo Prannauth, Marshall, 
270 ; S.C. Suth. F.B. 71 ; 2 Hay. 236. 

3 Reg. V. Pcudala Venhatasamit 3 Mad. 4. 

^ Hevey'a case, 2 East, P.C. 856. 

^ See s. 28, Explanations 1, 2. 

« 1 Hale, P.C. 184; 2 East, P.C. 950; R. v. Jones, 2 East, P.C. 883. 

^ Per Crosswell, J., Reg. v. Marcm, 2 C. K. 356. 

3 C 
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the judgment quoted from, becau^ the intention of the 
accused must be ludged by the result which he expected, 
not by that which took place, or which could have taken 
pktce. Therefore it is no answer to an indictment for forgery 
that the instrument was invalid, or that it described the estate* 
which it professed to convey by a wrong name,^ or that it 
purported to be the will of a person who weis still living, and 
was therefore wholly inoperative.^ And so, in a case where 
the prisoner was charged with forging a transfer of railway 
shares held by one Hanstock, and it appeared that his name 
was upon the register, but that it was probable he had no 
title to the shares, ^he conviction was held good. Maule, J., 
said : ** The Hecorder seems to have thought that, in order 
to prove an intent to defraud, there should have been some 

S ?rson defrauded, or who might possibly have been defrauded. 

ut I do not think that at all necessary. A man may have 
an intent to defraud, and yet there may not be any person 
who could be defrauded by his act.’* As an illustration, he 
put the case of a person ibrging the name of another to a 
cheqvie upon bankers where he had no account.® And so it 
has been held in Calcutta, that forgery is committed by a 
man who fabricates a false document at the request of 
another, who is merely laying a trap for him, and where the 
document would never have been used at all.'* Of course 
there can be no intention to defraud where no wrongful 
result was intended, or could have arisen, from the act of 
the accused. Accordingly, the Allahabad High Court held 
that it was not forgery to alter the number by which land 
was wrongly described on a deed of sale by substituting the 
right number, and that using the deed so altered as evidence 
in a suit was not punishable under s. 471.® Also that it was 
not forgery to fabricate receipts for rent, in place of genuine* 
receipts which had been lost;® or for the manager of an. 
estate to sign the name of the proprietor to a petition to the 
Mamlatdar, requesting his summary assistance under Heg. 
XVII. of 1827, for the recovery of rent from the tenants of the 
proprietor.*^ In this case the manager probably considered. 

^ 1 Hawk. P.C. 265 ; Crockets case, 2 East, P.C. 921. 

^ Crogan*8 case, 2 East, P.C. 948. 

3 Beg. V. Nash, 2 Den. 493 ; S.C. 21 L. J, M.C. 147. 

^ Haradhan Maiti v. Beg., 14 Cal. 613. 

Beg. V. Fateh, 5 All. 217. 

0 Beg. V. Sheo Dyad, 7 All. 469. 

7 Beg. y. Bhavanishankar, 11 Bom. H.C. 3. 
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hon^tly that he had authority to sign the name of the 
proprietor. 

§ 583. Upon this question^ as to what is a fraudulent 
intent, there have been various decisions in India, founded 
on the strict language of s. 463, and of the defining clauses 
24 and 25, which are not always consistent with each other, 
and which, perhaps, would not have been anticipated by the 
framers of the Penal Code. * It is admitted that the fabrica- 
tion of a document, which is part of the machinery by which 
a fraud is carried out, is itself a forgery. As, for instance, 
where a postmaster misappropriated the value of a money 
order, and forged a receipt purporting to have been granted 
by the payee. ** There was clearly an intention to cause 
wrongful loss to Government, by conveying the false impres- 
sion that the receipt contained an acknowledgment of pay- 
ment by the payee ; and the fact of misappropriation, in our 
opinion, merely shows that there was an intention to cause 
wrongful gain to himself. A debtor who forges a release to 
screen himself from liability to pay the debt, cannot be said 
not to be guilty of forgery, because he intended, by the 
forgery, to cover a dishonest purpose.** ^ On the other hand, 
there is a series of decisions to the effect, that where an 
offence has been completed, the falsification of public records, 
in a manner which, in other respects, comes within the defini- 
tion of forgery, wants the necessary ingredient of fraud, 
because the intention of the accused is merely to screen 
himself from punishment ; and this intention does not come 
within the words fraudulently or dishonestly ** as explained 
by the Oode.^ On the same ground, it was held not to be 
forgery to alter the date of a document which was too late 
to be registered, so as to make it appear that it was in 
time;^ or to concoct a sunnud purporting to be granted by 
a native rajah, conferring a title of dignity upon the accused, 
which he us^ for the purpose of inducing a settlement 
oflScer to recognize his title to that dignity ; ^ or to send in 
to the university authorities a false certificate of character, 
which was necessary to entitle him to present himself at the 
^Entrance Examination.^ 

^ Reg. V. Sahapati^ 11 Mad. 411. 

2 Reg. V. Lai Qumul, 2 N.W.P. 11 ; Reg. v. Jageshur Pershad, 6 N.W.P. 
66 ; Reg. v. Shankar^ 4 Bom. 657 ; Reg. v. Jiwa/nand, 5 All. 221 ; Reg. 
V. Mazhar Husain, 5 All. 553 ; Reg. v- Qirdhcvri Lai, 8 All. 653 ; Abdul 
Hamid v. Reg., 13 Cal. 349. 

^ Reg. V. Mir Ekrar AH, 6 CaL 482. 

^ Jan Mahoined v. Reg., 10 Cal. 584. 

“ Reg. V. Haradhan, 19 Cal. 380. 



756 


FRAUDULENT INTENT. 


iObmp.XIL 


§ 584. On tlie other hand, the accused was held to be 
properly convicted under s. 464, where, being candidate for 
a clerkship in the sub-divisional office at Bndnick, he first 
forged a letter of recommendation from the sub-divisional 
officer to the Collector, and then forged another letter from 
the Collector to the sub-divisional officer, stating that the 
Collector had selected him for the post. The Court said : 
‘‘ Whether or not, under the circumstances mentioned above, 
the appellant may be said to have fabricated these docu- 
ments * dishonestly,* it is clear to us that he fabricated them 
fraudulently within the meaning of the definition of that 
word given in the Indian Penal Code. His object was to 
obtain the vacant post in the sub-divisional office at Budruck. 
His intention, therefore, in making these two false documents 
was to obtain some pecuniary advantage by de^^eiving the 
sub-divisional officer as well as tlie Collector.'* ^ This 
case, no doubt, came expressly within the words of s. 463, 
and illus. (k) to s. 464, but is important as showing the 
view taken of the word ** fraudulently.** In a later case 
from. Allahabad, the facts differed very little from those in 
Jtea. V. Haradhan.^ from which the Court expresslv dissented. 
There a candidate for admission to the Queen’s College, 
Benares, twice wesented a false certificate, purporting to be 
granted by the Principal of the Canning College, Lucknow, 
The first time he succeeded by means of it in obtaining 
permission to attend a second course of lectures at Benares, 
without attending the previous course. On the second 
presentation, v\hen the fraud was detected, he would have 
obtained a certificate which would have entitled him to 
attend an examination for pleadership at Calcutta. The 
Court held that the document was a forgery, and that on 
each presentation the defendant had committed an offence 
under s. 471. Edge, C.J., said, in reference to illus. (h), 
s. 464, We can see no difference in principle between the 
case of a man making a false certificate in order to obtain 
employment, and the case of a man making a false certificate 
in order to obtain admission to a law class. In each case 
the intention is to deceive another person, and thereby to 
obtain an advantage, or a privilege, which without such 
deception could not have b^n obtained. We are conse- 
quently of opinion that the document in question was a 
false document within the meaning of s. 464 of the Indian 
Penal Code.” He then expressed the opinion of the Court, 

^ Ahdul Hamid v. Rea.* 13 GaJ. 349. * 19 Cal. 380. 
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dissenting from that of Norris, J., in Reg. v. Haradhan^ that 
the word ** claim ” in s. 463 was not limited to a claim to 
property, but might be a claim to anything, as, for instance, 
to a wife or chud, or to be admitted to attendance at a 
college class, or to an examination at a university. Also, 
that the certificate which was sought on the second pre- 
sentation was property ” within the meaning of the same 
section ; and finally, as regards every part of the transaction, 
that the document in question was made with intent that 
fraud might be committed.**^ 

§ 585. If it should ever be thought advisable to review 
the decisions cited in § 583, it might be well to consider, 
whether the courts did not rely too exclusively on the word 
** dishonestly in s. 464, as requiring an intention to cause 
wrongful gain to one person or wrongful loss to another, 
without reference to the term ‘‘ fraudulently,’’ which clearly 
means something different.'^ Taking ss. 463 and 464 
together, all that is required for the crime of forgery is, 
that a man should fraudulently make a document, whose 
contents profess to be authenticated by a person who did 
not authenticate them, with intent to commit fraud. TJie 
word “ Iraudulently ” is only defined by s. 25, as the act of a 
person who does it with intent to defraud. No definition is 
given of the terms ‘‘fraud” or “defraud.” The Bombay 
anil the Allahabad High Courts have, with reference to 
88. 463 and 464, accepted the statement of Le Blanc, J., in 
Haycraft v. Creasy,^ that “ by fraud is meant an intention 
to deceive, whether it bo from any expectation of advantage 
to the party himself, or from ill-will towards the other, is 
immaterial.” ^ Now, looking at the above eases, can tliere 
be any doubt that in each of them a gross fraud was per- 
petrated by the accused upon the authorities who had to 
consider : whether he had committed a criminal offence, 
whether they were justified in registering his document, or 
according to him a title of dignity, or admitting him to the 
benefit of a university, by his supplying to them, as the 
materials for their decision, documents which were absolutely 
untrue? Can it also be doubted that in each case the 
accused sought an advantage for himself which he valued, 
and would have purchased, at a sum infinitely above, say, 
Ks. 10 ? If, then, it would have been an undoubted forgery 

^ lieg. V. Shoshi Jihaslian^ 15 All. 210. 

2 See per Norris, J., 9 Cal., p. 60. 

3 2 East, p. 108. * 13 Bom., p. 514 ; 15 AIL, p. 218. 
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if the document had been fabricated for the purpose of 
obtaining Bs. 10, how can it be less forgery because the 
object sought was something not measuiame by money, but 
of far greater value ? If each of these cases was not a fraud, 
the English language has ceased to have any meaning. But 
if it was a fraud, then the requirements of ss. 463 and 464 
are satisfied. This wets the view taken by the Calcutta High 
Court in the latest case upon the point, where an agent had 
paid into the collectorate a smaller sum than he had received 
as Government revenue, and then altered the receipt given 
to him, so as to make it appear that he had paid in the full 
amount.^ 

§ 586. Publication of a forged document is a separate 
offence under s. 471, but is no part of the oifence created 
by s. 463. The very making, with such fraudulent intent, 
and without lawful authority, of any instrument which is 
the subject of forgery, is of itself a sufficient completion of 
the offence even before publication, and of consequence 
before any actual injury sustained : for though publication 
be the m^ium by which the intent is usually made manifest, 
yet it may be proved as plainly by other evidence.^* ^ 

§ 587. Joint Acts. — Where several persons join in the con- 
coction of a forged document, each of them is guilty of the 
offence of forgery, if he has the knowledge and intention 
which is required by the Code ; and where each of them 
takes a distinct part in the fabrication, as where one makes 
the paper, another engraves the plate, a third fills in the 
contents, and a fourth imitates the signature, it makes no 
difference in the guilt of any one of mem, that he does not 
know how or by whom the remaining portion of the forgery 
is to be effected.® 

§ 588. Using False Document as Oenuine. — Whoever 
fraudulently or dishonestly uses as genuine any document 
which he knows, or has reason to believe, to a forged 
document, shall be punished in the same manner as if he 
had forged such document ” (s. 471). 

The aocument mnst, previous to its use, possess all the 
qualities of a forged documei^t. Suppose a person fabricated 

* Lolit Mohun v. Heg-, 22 Cal. 313. 

^ 2 East, P.C. 865; Pro. Mad. H.C., 7th April, 1866; S.C. Weir, 122 
[210] ; JReg. v. Shi/ait Alt, 2 B.E.R. A. Cr. 12 ; S.C. 10 Suth. Cr. 61. 

® JK. V. Bingley^ E. & By. 446 ; JR. v. I>ade^ 1 Moody, 307 ; B. v. 
Kirkwood^ 1 Moody, 304 ; P.C., s. 37. 
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a document for the purpose of usin^^ it in some manner which 
the Court would hoJd not to be fraudulent within the mean- 
ing of s. 463»^ and were afterwards to use it for a clearly 
fraudulent purpose ; or suppose a person were to amuse him^ 
self by forging a friend’s signature to a cheq^ue^ and throw 
it aside, and that it was then picked up by some one else, 
who presented it for payment, would an offence under s. 471 
have been committed? The case has never arisen, and 
never may arise. When it does, it would be well to add 
a count for attempting to commit the offence, upon which 
the prisoner would certainly be convicted. 

Any use of a forged document, which involves a represen- 
tation by the accused that it is genuine, and a belief by the 
party accepting it that it is so, will satisfy the section, if the 
act is done fraudulently or dishonestly. The presentation 
of a forged document for registration, and obtaining regis- 
tration, would be using” it within the meaning ofs. 471.^ 

§ 589. Where a person has used as genuine a document 
which he knew to be forged, and the case is one in which 
its acceptance as genuine would cause a fraud, the Court is 
bound to assume that he meant to defraud.^ The use of 
a forged document will be fraudulent under this section, even 
though the document itself was unnecessary for the case of 
the party who uses it, and though in fact he has a perfectly 

f ood title without it. It is evident that a person who pro- 
uces forged documents in support of a good case, is trying 
to gain by fraudulent means an advanta^ which he fancies 
he woidd not gain without such means.^ Wliere a prisoner 
forged receipts for the payment of rent in lieu of genuine 
receipts which had been lost, and then used the forged 
receipts as genuine, the High Court of Allahabad annuUed 
a conviction under s. 471, on the ground that the document 
had never been a forged document, not having been made 
with any fraudulent or dishonest intent.® A similar decision 
was given by the same Court in the following circumstances. 
The creditor of a police-constable applied to the district 
superintendent to order a monthly deduction from his pay 
till the debt was satisfied. The superintendent made the 
order, which he had no right to do. The constable then forged 

1 See Beg. v. Sged Burning 7 AIL 403; § 589. 

2 Beg. V. Azimooddeen^ 11 Suth. Or. 15. 

3 Beg. V. Hilly 8 C. & P. 274; Beg. v. Cookcy 8 C. & P. 582. 

* Beg. V. Dunum. Khazuy 9 C^l. 53. 

^ Beg. V. 87ieo Dayaly 7 All. 459. 
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a receipt for the debt, and produced it as an answer to the 
deduction. The Court held that as the direct object of using 
the forgery was to prevent an illegal deduction from his pay, 
there was no reason to infer that any further use was intended' 
to be made of the receipt, and therefore that no offence undei* 
8. 471 had been committed.^ It is obvious, however, that 
such cases must be very rare, and require very close scrutiny. 
If, in this instance, the Court had arrived at the less charit- 
able opinion, that the constable intended to use the receipt 
in answer to any steps which the creditor might take 
towards enforcing his debt, it is probable that justice would 
not have been unduly strained. 

§ 590. Guilty Knowledge. — Whether the person who makes 
use of a forged document knew it to be forged, is a mere 
question of fact. Where a forged document is put ft>rward 
in support of, or in resistance to a claim, there can hardly 
ever Tbe any doubt that the person immediately instrumental 
in putting it forward knew it was forged. Where, however, 
the party directly interested is a woman, especially a 
pv^diih^nashin lady, or a minor, or a person whose affairs are 
managed by agents, the presumption need not be very strong 
that such person was actually cognizant of the fraud practised 
on his behalf. In the case of mercantile documents which 
pass from hand to hand, the person who uses them may 
be perfectly ignorant of the forgery. Here the rule of the 
Evidence Act becomes important, that when there is a 
question whether an act was accidental or intentional, or 
done with a particular knowledge or intention, tbe fact that 
such act formed part of a series of similar occurrences, in 
each of which the person doing the act was concerned, is 
relevant.’*^ Accordingly, where a man was charged with 
uttering a forged bank-note on the 16th of June, evidence 
was received that on the 20th of March he had uttered 
another bank-note, forged by the same hand, in the same 
manner and with the same materials, and that other similar 
bank-notes, with the prisoner’s endorsement upon them, were 
found in the files of tbe bank, as having been presented and 
paid, though the dates upon which they were so paid could 
not be proved. It was held that the evidence was properly 
received, subject, however, to observations on the weight of 
it, which w'ould be more or less considerable according to 
the number of the other notes, the distance of time at* 

* lieg. V. Sped 7 All. 403. 

2 Evidence Act, I. of 1872, s. 15, illus. (c) ; Act IH. of 1891, s. 2. 



8Mt. «t9-mo 


POSSESSION OF FOBGKRY. 


761 


which they were put off, and the situation in life of the 
prisoner, so as to make it more or less probable that so many 
notes should pass through his hands in the way of business. 

§ 591. Under ss. 474, 475, and 476, the possession of any 
document of the description mentioned ins. 466^ or s. 46^ 
01 * of any incomplete document of that description, which 
was intended to be afterwards made a complete forg^y, 
knowing it to be forged, and with the intention of fraudu- 
lently or dishonestly using it as genuine, is specially punish- 
able. The intention to make a fraudulent use of the forged 
document is an essential element in this offence. This 
intention can seldom be directly proved. Where the foreed 
document is capable of being fraudulently used, and is 
found in the possession of a person who is interested^ in 
making a fraudulent use of it, I conceive that a conviction 
would be warranted, unless the defendant accounted for his 
possession of the instrument. Suppose, for instance, that 
a forged release were to be found in the possession ot 
a debtor, or a forged will or conveyance in the possession of 
a claimant to an estate, this would be sufficient to throw 
upon each the burden of showing that he came innocently 
by the document. But, where either accounts for hie 
possession of the instrument in a manner which is equally 
consistent with his knowledge or ignorance ot its fraudulent 
character, there the presumption of innocence will arise 
again. For instance, the mere fact that the purchaser ot 
an estate is in possession of title-deeds, some ot which are- 
shown to be forgeries, would be no evidence whatever of his 
guilt ; for, in the absence of evidence as to their origin, the 
natural inference is that they were handed to him by the 
vendor as constituting the title, and, if so, the proper pre- 
sumption would be that he took them innocently.^ The 
finding of forged documents in the possession ot another 
person iu the same village, whose only connection with the 
accused was, that he was called as bis witness, and was 
alleged to belong to his faction, is not evidence ot guilty 
knowledge against the accused. Nor is the fact that sucli 
evidence shows that forgery was common in the village 
a relevant fact as against him.^ 

§ 592. Fraudulent Marks on Merchandise. — ^The whole law 

^ jK. V. BalU^ Boss. & By. 132 ; Reg. v. Colclough^ 15 Cox, 92. 

2 See Mad. S.U. Deo., of 1859, p. 65 ; and see Reg. r. hohenatht Suth. 
Sp. Cr. 12 ; Reg. v. Abaji Ram Chandra^ 16 Bom. 165. 

3 Reg. V. Ahaji Ram Chandra^ 15 Bom. 1^. 
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^ to ** Fraudulent ” Marks on Merchandise now rests in India 
•on Act IV. of 1889, as amended by Act IX. of 1891, and 
this law is again borrowed from the English statute, 50 & 51 
Viet, c. 28, the roost important sections in the Indian Act 
being identical in language with those in the English 
‘Statute. The law on this subject deals with three different 
matters : First, trade-marks, as defined by the amended 
s. 478 of the Penal Code; secondly, property marks, as 
•defined W s. 479 ; and thirdly, trade descriptions, as defined 
hy Act fV. of 1889, s. 2 (2). Of these the first indicates 
-the manufacturer of the goods ; the second, their owner ; 
the third, their quantity, quality, or origin. The framework 
•of the Act is as follows : It defines what is meant by using 
a false trade-mark or property mark, or applying a false 
trade description.^ It then creates the following offences : 
•(1) using a false trade or property mark, or applying to 
merchandise a false trade description ; ^ (2) counterfeiting a 
trade or property mark ; ® (3) being in possession of materials 
ffor counterfeiting ; ^ (4) selling, or possessing for sale, or 
for trade or manufacture, goods witn counterfeit trade o? 
property mark, or false trade description ; ® (5) deceiving t 
q>ublic servant by false marks ; ® (6) removing, defacing, o 
altering any property mark.’^ In addition to the p6n£dtie 

g rescribed by the various sections of the Act, the goods ma 
e forfeited, and the costs of the prosecution may be ordere 
to be paid by the defendant to the prosecutor.® Final! 
provisions are inserted for the protection of persons wl 
^unintentionally contravene the provisions of the Act, and 
servants,^ while a period of limitation is fixed for prosec 
*tions.^® The abetment by a person in India of offenc 
•under the Act committed out of India, is punishable as 
the acts abetted had been committed in India.^^ 

§ 593. Trade-mark. — Where a trade-mark has been reg 
tered under Part IV. of the statute, 46 & 47 Viet., c. 
there can be no doubt as to its validity. In other C8 
there is often a good deal of doubt. A trade-mark, in 
^pendent of statutory recognition, is generally a matte? 
slow and often of unconscious growth. A man make 

1 I.P.a, ss. 480, 481 ; IV. of 1889, ss. 4, 5. 

^ I.P.C., s. 482 ; IV. of 1889, s, 6. » I.P.C., ss. 483, 484. 

^ I.P.C., 8. 485. I.P.O., s. 486 ; IV. of 1889 

« ss. 487, 488. ^ I.P.C., s. 489. 

88. 9, 14. « IV. of 1889, ss. 8, 18 (8). 

1 , 8 . 22 . 
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particniar article. If it is a new genus or species he gives 
it a distinctive name. If it is a well-known article he gives 
it no name. Gradually his article acquires public favour^ 
and is sought for, and gets to be known in the market either 
by its distinctive name, or by some other appellation given 
to it by the maker, or by the customers, wUicm distinguishes 
it from similar articles made by other people. Sometimes 
the manufacturer puts a special device, or name, or descrip* 
tion upon his trade labels. Any such distinguishing sign, 
when it has come to be recognized as indicating that the 
particular article is manufactured by a particular person, 
becomes his trade-mark, and is entitled to protection as such. 
It must be remembered that what is protected is the trade- 
mark, not the article. Unless the article is patented, any 
•one who likes may manufacture exactly the same thing in 
the same way ; but he must sell it as his own manufacture, 
not as the manufacture of the proprietor of the trade-mark. 
On the other hand, a name which simply indicates the sort 
or quality of the article is not a trade-mark, and may be 
adopted by any one who makes an article of that sort or 
quality. The man who first made what he called a Wel- 
lington boot, or a Hansom cab, acquired no right to the 
oxclusive use of the name. This was the distinction which 
was taken in the case of the Singer Machine Manufacturers 
V. TVilson?^ There the plaintiff was a company which repre- 
sented the rights of a Mr. Singer of New Jersey, who was 
the manufacturer of various types of sewing machines, to 
which he gave his name. The defendant, a sewing machine 
manufacturer, adveitised his machines, one of which he 
described as ^‘The Singer Sewing Machine,” but he put 
upon each machine a plate which described it as made by 
himself. On the trial of a suit for an injunction against 
the use of the name Singer Sewing Machine ” by the 
defendimt, the latter contended that the name merely meant 
u machine of a particular construction, which, as it was not 
patented, he had a perfect right to make. The plaintiff 
•contended that the term was understood in the trade as 
meaning that each machine had been made by his firm.^ 
The Court decided that each party would be entitled to a 
decree, if he could make out the state of facts which he set 
up, and the case was remanded for a decision upon those 
facts. The same question arose in a ease where the plaintiff 

1 3 App. Ca. 376. See per Lord Cairns, O., pp. 383 — 386. 
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claimed the exclusive use of the, term "camel-hair belt- 
ing” as a common law, that is unregistered, trade-mark. 
Lindley, L.J., said: "The first question is, what does- 
^camel*hair belting’ denote? If it denotes belting only 
made by the plaintiffs, the defendants have no right to sell 
their belting oy the same name, unless they take sufficient 
precautions to prevent buyers from being misled. But if 
the expression, ^camel-hair belting,* denotes a particular 
kind of belting which any one can make, then any one who 
makes that kind of belting may call it by that name.” ^ 

§ 694. The essence of a trade-mark consists in the idea 
which it conveys to the mind of a purchaser as to the origin 
of the article. Therefore the use of another trade-mark 
which, though differing from it in many particulars, would 
be likely to be confounded with it, is fraudulent and illegal. 
And it does not in the least matter that the original trade- 
mark gives no indication of the maker, if it has become 
associated in the mind of the public with an article of a 
particular make. A particular starch, which was first made* 
in a little village called Glenfield, was given the name of 
"Glenfield Double Befined Powder Starch,” and acquired 
a great reputation, being generally known as " Glenfield 
Starch.” Its manufacture was then removed to another 
place, but the same name was preserved. Another manu- 
facturer, named Currie, then set up in Glenfield, and on his 
labels he described the article as Double Kefined Powder 
Starch, Currie & Co., Starch & Corn Flour Manufacturers,. 
Glenfield. The latter vvord was put at the bottom of the 
label instead of at tlie top, as in the plaintitl’s label, and 
there were other minor differences. It was held by the 
House of Lords that the difference was merely colourable^ 
the object being to induce the public to purchase the 
defendant’s starch as bein^ the original Glenfield starch.'^ 
A similar decision was given in another case, where a 
favourite yam shipped to India had obtained the name of 
hhS-hathi yarn, from two elephants which were prominent 
on the laTOl. The use by a rival manufacturer of a label 
similar in colour and shape, and also bearing upon it tw'o 
elephants, was prohibited as a fraudulent imitation, though 
the labels when put side by side were readily distinguishable.^' 

A distinctive mark may be adopted by a person who is 

^ Beddnway v. Bentham (1892), 2 Q.B. 639, p. 643. 

* WoUherapoon v. D.K., 6 ti.L. 614. 

^ Johmtmi V. Orr->Ewing, 7 App. Ca. 219. 
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not the manufacturer, but the importer of goods, and he 
will acquire the property in that mark as indicating that all 
goods which bear it have been imported by him. The 
'Circumstance that he has only imported them into one 
market does not deprive him of his property in the mark in 
other markets.^ 

§ 595. Trade Name. — ^There is a distinction between a trade- 
mark and a trade name. A name may be so appropriated 
by use, as to come to mean the goods of the plaintiffs, though 
it is not, and never was, impressed on the goods, or on the 
packages in which they are contained, so as to be a trade- 
mark properly so-called, or within the recent statutes. 
Where it is established that such a trade name bears that 
meaning, 1 think the use of that name, or one so nearly 
resembling it as to be likely to deceive, as applicable to 
goods not the plaintiffs’, may be tlie means of passing off 
those goods as and for the plaintiffs, just as much as the 
use of a trade-mark; and I think the law, so far as not 
altered by legislation, is the same.” ^ Such a trade name, 
if applied to goods in the manner stated in Act IV. of 1889, 
s. 5, would apparently be punishable as a false trade descrip- 
tion. Where a mineral-water manufacturer issued water of 
his own manufacture in bottles bearing the name of a rival 
manufacturer, he was held punishable for applying a false 
trade description to his goods. The language in the 
^English and Indian Acts as to trade descriptions is precisely 
the same.^ 

§ 596. A trade-mark which has once been private property, 
may, by long and undisputed public use, cease to be sucn. 
*‘The test for determining whether a word which was once 
e trade-mark has become pvhlici juris, is given by Mellish, 
li. J., in Ford v. Foster^ I think the test must be, whether 
the use of it bv other persons is still calculated to deceive 
the public ; whether it may still have the effect of indue- 
4ng the public to buy goods not made by the original owner 
of the trade-mark as if they were his goods. If the mark 
.has once come to be so public and in sui-h universal use that 
nobody can be deceived by the use of it, and can be induced 
drom the use of it to believe that be is buying the goods 
of the original trader, it appears to me, however bard to 

* Lavergne v. Hoowr, 8 Mad. 148 ; Bcdli v. Fleming, 8 Cal. 417. 

2 Per Lord Blackburn, Singer Manufacturing Co* v. Loog, 8 App. Ca. 
15, p. 32. 

3 Wood v. Burgess, 24 Q.B.D, 162. ^ L.B., 7 Ch., at p. 628. 
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some extent it may appear on the trader, yet, practically,, 
as the right to a tr^e-mark is simply a right to prevent the 
trader from being cheated by other persons’ goods being sold 
as his goods by the fraudulent use of the trade>roark, the 
right to the trade-mark must be gone/’^ A fortiori^ such a 
right will be lost if the owner of the mark has acquiesced in 
the use of it by another, and led him to believe that all 
claim to it by tne original owner had been abandoned.^ 

§ 597. Trade Description. — ^Where a person is charged 
under s. 6 of the Merchandise Marks Act, with applying 
a false trade description to goods, it is not necessary to show 
that the--trade description was physically attached to the 
goods. This was so neld upon the construction of statute 
50 & 51 Viet., c. 28, s. 5 (1) (d), which is verbatim the same 
as 8. 5 (1) (d) of the Indian Act. There a brewer, having 
received an order for six barrels of beer, delivered six casks 
of beer into the customer’s cellar, and at the same time 
delivered at his house an invoice, in which the casks were 
described as barrels. The term “ barrel,” in the beer trade,, 
means a cask containing thirty-six gallons. One of the 
barrels contained a considerably smaller quantity. It 
held that the brewer might be properly convicted of apply- 
ing a false trade description to tne barrel. Pollock, B.,. 
said: ‘*The definition of the word ‘apply/ in s. 5, seems 
to suggest that it is not to be confined to a physical 
application ; for it provides that a mrson shall be deemed 
to apply a trade description to goods who, inter alia^ * uses 
it in any manner calculated to lead to the belief that the 
goods in connection with which it is used are described by 
that trade description.’ No doubt the description must be 
used in connection with goods; but I think we should be 
cutting down the intention of the Act, if we were to hold, 
that the delivery of an invoice or other description of goods,, 
at the time of, or immediately ^fter, the delivery of the 
goods themselves, was not a use in connection with the^ 
goods withinHhe meaning of the section.”^ And so, if an 
invoice referred to the goods by a trade name, this would 
be within s. 6, if the trade nan^e “ designated or described' 
the goods ” so as to amount to a representation that they 
were made by a particular manufacturer.^ It is probable? 

^ Cited and followed by Lindley, Ii.J. (1892), 2 Q.B., p. 648. 

Lav€rg7ie v. Hooper^ 8 Mad. 149. 

^ Btidd V. Lucas (1891), 1 Q,B. 408. 

** See Wood v. Burgess^ 24 Q.B.D. 162 ; ante, § 595. 
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that an advertisement or notice, that goods sold in a shop* 
were articles manufactured by A. B,, followed by a sale of 
them without anything more said, might also be held to be 
the use of a false trade description in connection with such 
goods.^ 

§ 598. Praud. — Where an injunction is applied for to 
restrain the unauthorized use of a trade-mark, it is unneces- 
sary to show any fraudulent intention. A trade-mark is 
property, and even an innocent interference with it will be 
restrained,^ Where, however, an action is brought for- 
damages, it is essential to prove a fraudulent intent,^ and 
a fortiori where a criminal charge is made. In casea 
punishable under ss. 482, 487, 488 of the Penal Code, and 
s. 6 of Act IV. of 1889, fraud is an essential element in the 
case, but in each instance a person who has done the acts is 

S unishable, unless he proves that he acted without intent to 
efraud. 

The fraud which constitutes the offence under these 
sections, is either a fraud upon the owner of the mark which* 
is imitated, or upon the purchaser, who is induced to buy 
something different from what he believed that he was buy- 
ing. If frawd upon the owner of the mark is suggested, it is 
unnecessary to show actual damage to him. Where the 
defendants were sued for marking their cutlery with the 
name and device of a well-known firm of cutlers, the judge- 
was held to have rightly directed the jury in telling them, 
that they had only to consider t%vo questions : first, whether 
the marks put upon the defendants* goods were calculated to 
lead an ordinary person to think that the marks were the 
marks of the plaintiffs, denoting their manufacture ; secondly,, 
whether the defendants falsely, and wdth intent to deceive, 
represented, by means of this similarity, that the knives 
they sold were of the plaintiffs* manufacture. Wilde, O.J., 
said: As to the proof of damage, it is sufficient in actions < 
of this kind to show that such acts have been done as were 
here proved, and that they were done with the intention,, 
and that the natural result of them was to prejudice the 
plaintii&. If the defendants adopted these marks, knowing 
they were calculated to induce persons to believe the goods 

1 See per Lord Cairns, C., 3 App. Ca., p. 389. 

2 Millington v. Fox^ 3 MyJ. & Or. 338, affd. Singer Machine Mamtfac^ 
turers v. WUnon^ 3 App. Ca., pp. 391, 396, 400 ; Sommerville v. SchemhrL 
12 App. Ca. 453 ; Ewing v. Grants 2 Hyde, 4^. 

^ Crawshay v. Thompson^ 4 M. & G, 357. 
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they made and sold were goods manufactured by the 
plaintiffs, that is sufficient proof of damage,” ^ If, on the 
'Other hand, a fraud upon the purchaser is suggested, it is 
not necessary to show that the article actually supplied was 
in any way inferior to that which it purported to be. Certain 
manufacturers of powder contracted with Government to 
supply powder. Owing to an accident, they were unable to 
manufacture it themselves, and, accordingly, they bought 
German powder, put it into Government barrels, and 
labelled it with their own name and the description of the 
powder they had contracted to supply. The powder was 
fully equal to what they had contracted for. It was held 
that they were properly convicted under a section of the 
English statute, which corresponds to s. 6 of Act IV. of 
1889, Lord Coleridge, C.J., said : The Act is directed 
against the abuse of trade-marks, and the putting off on a 
purchaser of, not a bad article, but an article different from 
that which he intends to purchase, and believes he is pur- 
^chasing. That, I think, is the meaning of the word ^ defraud ' 
in this Act of Parliament; and in that sense only there was 
in the present case an intent to defraud.” Mathew, J., 
jsaid : The Act makes a new offence by providing that 

every [verson who applies any false trade description to goods 
shall be guilty of an offence against the Act. The words 
* without intent to defraud ' apply to cases where a person 
uses a particular mark, without any intent in so doing, to 
induce a buyer to accept goods which might otherwise be 
rejected.” ^ 

§ 599. An intention to defraud is not negatived by show- 
ing that the immediate purchasers of the article which bears 
the false mark or description were not, and were known by 
the vendor not to be deceived by it. If it was sold to them 
with the intention or knowledge that they should sell it 
Bgain to persons who would be taken in by it, that is a 
.sufficient Iraud.^ The intention to defraud will be judged 
according to the effect that the representation, however con- 
veyed, or whatever form it may assume, will be likely to 
produce. This, again, will depend largely upon the class of 

1 liodgers v. 17 L.J. C.P. 52, p. 56 ; S.C. 5 C.B. 109, p. 125 ; 

Blofield V. Fayne^ 4 B. & Ad. 410 ; see Lord Blackburn, Singer Manu-- 
J'dcturing Co. v. Loog^ 8 App, Ca., at p. 29. 

Starey v. CkUworth Gunpowder Co.^ 24 Q.B.D. 90. 

® Per Lord Hatherley, C?,, Wotherspoon v. Currie^ L.B., 5 H.L., at 
p. 517 ; per Lord Selborne, C,, Singer Manufacturing Co. v. hoog^ 8 
App. Ca., at p. 18. 
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persons to whom it is addressed. Where the persons likely 
to he influenced judge mainly by the eye, a similarity of 
device will be more important than any amount of counter- 
vailing written matter, which would probably not be under- 
etood.^ So also persons unaccustomed to a critical exami- 
nation of written documents may be easily taken in by 
marked similarity of description, without looking at minor 
statements w*hich may alter its effect/^ On the other hand, 
no intention to defraud would be assumed where the docu- 
ment was in the nature of a trade description, addressed 
exclusively to expert wdiolesale dealers, who could not 
possibly misunderstand it, and which, in the ordinary course 
of business, would never reach any less experienced eyes.® 

§ 600. Burthen of Proof. — How far, then, in cases under s. 
482 of the Code, and s. 6 of Act IV. of 1889, is the Crown 
relieved of the necessity to prove fraud, by the provision 
that the defendant shall be convicted unless he proves that 
he acted without intent to defraud ? The answer to this 
•will depend upon the facts of each particular case. The 
prosecution must start by proving that the mark or descrip- 
'tion is, in fact, false. Where it is exactly the same as that 
of the goods which it untruly claims to be, as in the case of 
the soda-water or gunpowder, mentioned in §§ 595 and 698, 
the intention to produce a false belief will be assumed, unless 
it is rebutted. Where, however, the imitation is not actual, 
but constructive, as in the cases referred to in § 594, the 
‘Crown must prove that it was reasonably calculated to 
produce a false belief. Not that it might be taken for 
-another mark or description, but that in all fair probability 
it would be taken for it. Here, again, the facts lead to a 
presumption that fraud was intended, which the defendant 
(must repel. Practically, the Crown must always make out a 
jyiriind fade case of fraud. The defendant must show that 
in the particular case he neither intended to commit a 
fraud, nor had any reason to believe that a fraud w^ould be 
committed. 

§ 601. Nothing is said about fraud in ss. 483, 484, or 485, 
because the very definition of counterfeiting (s. 28) implies 
♦fraud. I imagine that these sections apply to actual, not 
constructive imitations. The imitation need not be 

* Johnston v. Orr-Eioing, 7 App. Ca., at p. 225. 

i* Singer Man\ifa^turing Co. v. WiUoUy 3 App. Ca. at p., 890. 

** Per Lord Selborne, C., Singer Manufacturing Co. v. Looq. 8 Ann. 
•Ca., at pp. 20, 26. 
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exact, but it must be intended to represent the very thin" 
which is imitated, and not merely a completely different 
thing, which an ignorant person might mistake for it. 

Section 486 of the Code, and s. 7 of Act IV. of 1889, seem 
to apply to persons who have been the victims of a fraud 
practised by some one else. To exonerate themselves they 
must be prepared to prove three distinct matters, marked’ 
(a) (b) (e). It is difficult to see the difference between acting 
innocently and acting without intent to defraud. It may 
perhaps mean that the defendant’s mind was absolutely 
blank as to all facts from which fraud could have been 
inferred. 

Act IV. of 1889, s. 8, applies to peraons who have been the 
innocent instruments employed in carrying out a fraud by 
the prime mover in the fraud. Section 18 (3) also protects 
a mere servant who has acted innocently under orders, and* 
who has given full information against the master. 
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CHAPTER XIIL 

OFFENCES RELATING TO MARRIAGE. 


I. CJonsiderations on Marriage and Divorce, §§ 002 — 621. 

II. Cohabitation under Pretence of Marriage, § 022. 

III. Bigamy, §§ 623—634. 

IV. Adultery, §§ 635—638. 

V. Enticing away a Married Woman, §§ 639 — 641. 

f 

§ 602. Before examining the particular offences created 
by Chapter XX. of the Penal Code, it will be necessary to 
offer some remarks on certain questions which affect the 
validity of a marriage or divorce. It is obvious that a man 
who was charged under s. 494 would be entitled to say that 
his former marriage was unlawful ab initio, or that it had 
been lawfully determined. If the charge were under s. 497 
he would be equally entitled to dispute the validity of the 
marriage whose rights he was accused of violating. 

Marriage. — Where the marriage in dispute has been cele- 
brated in India, if the parties are Hindu, Buddhist, 
Muhammedan, Sikh, Jain, or Jew, the validity of the 
marriage will be governed by the law of the respective 
parties, or by such custom having the force of law as can be 
made out. The marriages of persons, one or both of whom 
are Christians, are regulated by the Indian Christian 
Marriage Act, XV. of 1872, amended by Act II. of 1891. 
Parsee marriages are governed by Act XV. of 1865, and tho 
re-marriages of Hindu converts by the Native Converts 
Marriages Dissolution Act, XXI. of 1866, while Act IIL of 
1872 provides for persons who do not profess the Christian, 
Jewish, Hindu, Muhammedan, Parsi, Buddhist, Sikh, or Jain 
religions. 

§ 603. Where the courts of one country have to consider 
the validity of a marriage contracted in another country, 
the general principle is that laid down by. Lord Brougham 
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in Warrender v. Warrender.^ " A marriage good by the 
laws of one country is held good in all others where the 
question of its validity may arise. For the question always 
must be, Did the parties intend to contract marriage ? And 
if they did that which, in the place they are in, is deemed 
a marriage, they cannot reasonably, or sensibly, or safely be 
considered otherwise than as intending a marriage contract. 
This is the general rule of law.'* And it makes no difference 
that the marriage, if celebrated in the same manner in the 
country to which the parties belong would have been invalid, 
or even that the foreign country was sought for the express 
purpose of avoiding the difficulties thrown in the way of 
marriage by the law of their own country. This was the 
case with the well-known Gretna Green marriages, till they 
were dealt with by Act of Parliament. In Dalrymple v. 
Dalrymple^^ a question arose as to the validity of a Scotch 
marriage contracted by mere verbal assent, and without any 
religious celebration, one of the parties being an ^English 
gentleman, not otherwise resident in Scotland than as being 
quartered there with his regiment. Sir W. Scott said : 

Being entertained in an English court, it must be adjudi- 
cated according to the principles of English law applicable 
to such a case. But the only principle applicable to such a 
case by the law of England is, that the validity of Major 
Gordon's marriage rights must be tried by reference to the 
law of the country where, if they exist at all, they had their 
origin.** And conversely, where a clandestine marriage in 
France, between two minors, British subjects, was celebrated 
in a manner which by the law' of England was irregular, 
but not void ; and which by the law of 'France was absolutely 
null and void, it whs decided that it must be treated as null 
and void in England also, since the English law sanctioned 
and adopted as the rule of decision the law of France.® 

§ 604. An exception to this rule was suggested by Lord 
Stowell in Ruding v. Smiths There a marriage had been 
celebrated at the Cape of Good Hope, a year after its 
surrender to the English, by the chcmlain of the British 
garrison, under a licence from the Uommander-imChief. 
The husband was twenty-one, and by Dutch law he was 
not entitled to marry without the consent of his parents till 

^ 2 Cl. & F. 488^ at p. 530. ^ 2 Hagg. Consist. 54, at p. 58. 

3 Scrimshire v. Scrimshire, 2 Hagg. Consist. 395. 

* 2 Hagg. Consist. 331, recognized by Sir W. P. Wood, V.C., in 
ArfiiitKtge v. Armitage, L.R., 3 Eq. 343. 
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thirty, and in other respects the formalities of the Dutch 
law were not complied with. Lord Stowell said : It is 
true, indeed, that English decisions have established this 
rule, that a foreign marriage, valid according to the law of 
the place where it is celebrated, is valid everywhere else ; 
but they have not, e converse^ established that marriages of 
British subjects, not c[Ood according to the law of the place 
where they are celebrated, are universally, and under all 

f ossible circumstances, to be regarded as invalid in England. 

t is, therefore, certainly to be advised that the safest course 
is always to be married according to the law of the country, 
for then no question can be stirred ; but if this cannot be 
done on account of legal or religious difficulties, the law of 
the country does not say that its subjects shall not be 
married abroad. And even in cases where no difficulties 
of that insuperable magnitude exist, yet, if the contrary 
practice has been sanctioned by long acquiescence and 
acceptance of the one country that has silently permitted 
such marriages, and of the other that lias silently accepted 
them, the courts of this country, I presume, would not 
incline to shake their validity upon these large and general 
theories.” ** The libel here states a case of marriage as 
nearly entitled to the privileges of strict necessity as 
can be.” ^ 

§ 605. When we speak of a marriage which is valid in 
the country where it takes place being valid everyw^here, 
this must be understood as referring to the mode in which 
it is celebrated, not to the substance of the marriage con- 
tract itself. Marriage means a different thing in Onristian 
and iu non-Christian countries, and wdien either of the 
parties to a marriage is a Christian, the question for a 
Christian court is not whether the marriage was valid where 
it took place, but whether that which was called a marriage 
in one country is the same thing which we call a marriage. 
As Lord Brougham said in the case already cited ^ Marriage 
is one and the same thing, substantially, all the world over. 
Oiir whole law' of marriage assumes this ; and it is important 
to observe that we regard it as a wholly different thing, a 
different status from Turkish or other marriages among 
infidel nations, because we clearly never would recognize 
the plurality of wives, and consequent validity of second 

* See also, for similar cases. It. v. InhahitanU of Brampton, 10 East 
282 ; Btamiah v. Beamish, 9 H.L. Ca. 274. ’ 

- Warrciifler v. Warrender. 2 Cl. & F. 438, at p. 533. 
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marriages standing the first* whicli second marriages the 
laws of those countries authorize and validate/^ When, 
therefore, a Christian enters into a marriage in a non- 
Christian country, it is not necessarily valid because it is a 
good marriage in that country, nor is it necessarily invalid 
because it does not profess to be a Christian marriage. The 
sole question is, whether the contract entered into between 
the parties was intended by them to be a marriage as 
understood in Christendom, which for this purpose may be 
defined to be, the voluntary union for life of one man and 
one woman to the exclusion of all others.” ^ 

§ 606. These principles are very clearly illustrated by 
two cases, in one of which the marriage was held invalid, 
while in the other it was held valid. In the former case ^ 
a question arose as to the legitimacy of the child of C. 
Bethell, a domiciled English subject, who went through 
the form of marriage with Teepoo, a woman of the Baralong 
tribe in Bechuanaland, according to the custom of the 
Baralong tribe, and had issue by her. It was proved that 
the Baralongs had not any religion, nor any religious 
customs, and that polygamy was allowed in that tribe. 
Upon these facts, and with reference to the authorities 
above cited, it was held that the union of the parties, 
although it mi^ht bear the name of a marriage, and the 
parties of it might be designated husband and wife, was not 
a valid marriage according to the laws of Bugland. On the 
other hand, in a suit brought to establish the legitimacy of 
the issue of a marriage celebrated in Japan, according to 
Japanese procedure, between a domiciled Englishman and 
a Japanese lady, the marriage was held valid. It was 
prov^ by a professor of law in Japan that the petitioner 
was precluded by the marriage from intermarrying wdth 
any other woman during the subsistence of the said marriage. 
The president. Sir James Hannen, after adopting the 
definition of marriage given by Lord Penzance, said : 

Though throughout the judgments that have been given 
on this subject, the phrases ^ Christian Marriage,' ^ Marriage 
in Christendom,’ or some equivalent phrase has been used, 
that has only been for convenience to express the idea. 
But the idea which wba to be expressed was, that the only 
marriage recognized in Christian countries and in Christen- 
dom is the marriage of the exclusive kind I have mentioned, 

^ Per Lord Penzance, Hyde v, Hyde, L.P., 1 P. & JX, at p. 133. 

2 Hh T> 
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4111(1 here it was proved that in Japan marriage was of that 
character.” ^ 

§ 607. It is scarcely necessary to say that this rule only 
applies to the marriage of a Christian. If the English 
courts had to consider the marriage of a Hindu or 
Muhammedan, they would decide it according to the law of 
Jhis status. If, however, a Muhammedan were^to marry an 
Englishwoman according to the law of the Koran, as ^ has 
sometimes happened in late years, although the marriage 
would be perfectly valid according to Muhammedan law, it 
is very questionable whether an English, or even an Indian 
court, would recognize it as giving rise to any rights or 
liabilities on her part. Where a man who contract^ a 
Mormon marriage, and had then abandoned Mormonism, 
sued his wife for a divorce, the court refused to grant it, 
on the ground that the ceremony had not produced the 
relation of marriage between the parties.*** The question 
would be, can an Euglislivvoman, by any act of her own, get 
xid of the personal incapacity to contract a polygamous 
marriage ? This seems to turn upon the considerations 
stated in the following sections. 

§ 608. Mr. Justice Story, while recognizing the general 
principle above stated, that a marriage, valid by the law ot 
the country where it is celebrated, is valid everywhere, says : 

The most prominent, if not the only known exceptions to 
the rule, are those marriages involving polygamy and incest; 
•those positively prohibited by the public law of a country 
from motives of policy ; ** and those celebrated in foreign 
•countries by subjects entitling themselves, under special 
«circumstances, to the benefit of the laws of their own 
country.” ^ “ In respect to the first exception, that ot 

marriage involving polygamy and incest, Christianity is 
understood to prohibit polygamy and incest, and there- 
fore no Christian country would recognize polygamy or 
incestuous marriages/'^ The English courts, as has been 

^ Brinkleif v, Atttf,~Geu,, 15 P.D. 76. 

^ JJyde V.' JJfjde, L.K., 1 P. & D. 130. 

^ As, for instance, marriages contracted in violation of the Iloyal 
Marriage Act, 12 Geo. III., c. 11 {The Smstx Feerage case, 11 CL 

^ See as to marriages celebrated abroad by a British consul, stat. 12 
45 c 13 Viet., c. 68 ; or by a British clergyman or chaplain, 4 Geo. IV., 
43 . 91. also various Marriage Confirmation Acts (Chronological 

Table of Statutes, lltb ed., Appx. xi.). 

^ Story, Confl. L., ss. 113/, 113/>, 114. 
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isliown, not merely consider a polygamous marriage un- 
lawful, but treat it as not coming witnin their definition of 
marriage* Suppose, then, that a Muhammedan in ^England 
contracted a marriage with an Englishwoman. The ques- 
tion would be, what was the nature of the contract entered* 
into ? If the marriage was celebrated in a church or before 
a Hegistrar, it would be a Christian, not a polygamous^ 
marriage, and would be valid as such. If, however, the 
marriage were celebrated in the mosque at Liverpool by a 
Muhammedan Cazi, it would purport to be a Mnhamme<ian 
marriage, with all its incidents. It would be perfectly goo(i 
by Muhammedan law, but it would be invalid and a nullity 
by the law of the country where it took place, and there- 
fore, according to international law, it ought to be treated 
as invalid everywhere. If such a marriage took place in 
British India, and if the Englishwoman \vas a professing 
Christian, it would be invalid, unless it was celebrated undeir 
Act XV. of 1872. And under s. 88 of that Act, no marriages- 
are valid which are forbidden by the personal law of either 
of the parties. Apparently, then, the only cases in which a 
difficulty could really arise, would be, first, if the woman^ 
having previously adopted the law of the Koran, had 
married according to Muhammedan ceremonial in Britisl* 
India ; or, secondly, if the marriage had taken place in a 
native State. In either case the question would probably 
depend on the domicile of the woman at the time of 
marriage, as being English or otherwise. 

§ 609. The effect of domicile upon the decision of sucl^ 
cases has been much considered where the objection to the 
marriage was that it was of an incestuous character. In 
JBrooh V. Srook^ two domiciled British subjects, being a 
widower and the sister of his deceased wife, went to* 
Denmark and married, marriages between persons so related 
being legal in that country. Their marriage was held void 
in England. Lord Campbell, C., said : Although the forms- 
of celebrating the foreign marriage may be different from 
those required by the law of the country of domicile, the^ 
marriage may be good everywhere. But if the contract of 
.marriage is such in its essentials as to be contrary to the* 
law of the country of domicile, and it is declared void by 
that law, it is to be considered as void in the country of 
domicile, though not contrary to the law of the country iii 


^ 9 H.L. Ctt. 103. at pu. 207, 212, 21L 
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which it was celebrated.” ‘*It is quite obvious that no 
civilized state can allow its domiciled subjects or citizens, 
by making a temporary visit to a foreign country, to enter 
into a contract to be performed in the place of domicile, if 
the contract is forbidden by the law of tne place of domicile 
as contrary to religion, or morality, or any of its funda- 
mental institutions. A marriage between a man and the 
sister of his deceased wife, being Danish subjects domiciled 
in Denmark, may be good all over the world, and this might 
likewise be so, even if they were native-born English 
subjects, who had abandoned their English domicile.” A 
similar decision was given in a case where the widower 
being a domiciled British subject married his deceased 
wife’s sister, who was resident and domiciled in Frankfort, 
at the place of her domicile, where such marriages were 
lawful. In this ease the widower was a native of Hesse 
Cassel, where such marriages were also lawful, but subse- 
quently became naturalized and domiciled in England.' 

§ 610. The judgment in Brooh v. Brook was expressly 
rested by Lord Campbell on the ground, that various 
statutes of the reign of Henrv VIII. had declared such 
marriages to be contrary to God’s law, and that the same 
view must be taken in all courts and proceedings of the 
kingdom ; and not on the ground that the stat. 5 6 Will. 

IV., c. 54, had declared such marriages to be void ah initio^ 
instead of being merely voidable as they had been before. 
He intimated his opinion, that on this ground even the 
Danish courts, if the question came before them, would 
decide against the validity of the marriage. It was from 
the latter point of view that the next case Imd to be con- 
sidered.*^ There two Portuguese subjects, who w^ere first 
cousins to each other, came to reside in England in 1858, 
and in 1866 they were married in London. In 1873 they 
returned to Portugal, and subsequently the lady petitione^l 
to have her marriage set aside as being null and void. It 
was admitted that by the law of Portugal marriages betw een 
first cousins were held to be incestuous, and therefore illegal, 
though they might be celebrated under a Papal dispensa- 
tion. Both cousins were Portuguese by domicile when they 
came to England, and the case was argued on the supposi- 
lion (w hich turned out to be erroneous) that the domicile of 
both parties continued to be Portuguese at the time of the 

1 Mette V. Mette, 1 Sw. Sc Tr. 41G; S.C. 28 L.J. P. Sic M. 117. 

- i^ottomayvr v. 2>e Batros, L.K., 2 P.D. 81 ; 3 P.D. 1. 
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marriage. On this assumption the Court of Appeal held 
that the marriage was void. They said : ^ The law of a 
country where a marriage is solemnized must alone decide 
all questions relating to the validity of the ceremony by 
which the marriage is alleged to have been constituted ; but, 
as in other contracts,^ so in that of marriage, personal 
capacity must depend upon the law of domicile. And if the 
laws of any country prohibit its subjects within certain 
degrees of consanguinity from contracting roarriage,and stamp 
a marriage between persons within the prohibited degrees as 
incestuous, this, in our opinion, imposes on the subjects ot 
that country a personal incapacity, which continues to affect 
them so long as thev are domiciled in the country where 
this law prevails, and renders invalid a marriage between 
persons, both, at the time of their marriage, subjects of and 
domiciled in the country which imposes this restriction, 
wherever such marriage may have been solf^mnized.” “ Our 
opinion on this appeal is confined to the case where both the 
ooTitracting parties are, at the time of their marriage, 
domiciled in a coiintr^^ the laws of which forbid their 
marriage. All persons are legally bound to take notice ot 
the laws of the country where they are domiciled. No 
country is bound to recognize the laws of a foreign State 
when they work injustice to its own subjects. And this 
principle would prevent the judgment in the present case 
being relied on as an authority for setting aside a marriage 
between a foreigner and an English subject domiciled in 
England, on the ground of any personal incapacity not 
recognized by the law of this country.” 

§ 611. When the case came on for an investigation of the 
facts, the Probate and Divorce Court found that the husband, 
who was respondent, had acquired an English domicil at the 
“time of the marriage, and therefore held that it was valid, 
affirming the rule stated by Mr. Dicey at p. 223 of his work 
on Domicil : A marriage celebrated in England is not 
invalid on account of any incapacity of either of the parties, 
which, though enforced by the law of his or her domicile, is 
of a kind to which our courts refuse recognition.”*^ The 
principle of the judgment went very much beyond that of the 
Appeal Court, and the President would evidently have given 

1 L.R„ 3 P.D,, at pp. 5—7. 

^ In the later stage of the case. Sir J. Hannen disputed ilio sound* 
ness of this law as relating to contracts (L.K., 5 P.D., at p. 100). 

L.R., 5 P.l). 94, at p. 104. 
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the same decision if both parties had retained their Portu- 
guese domicil. He adopted, not only the decision, but the 
reasoning of Sir Cresswell Cresswell in StTnonin v. MaUae.^ 
There a Frenchman of twentyj-nine and a French girl of 
■twenty-two, both domiciled in France, came over to Fngland 
“to be married, in order to evade the French law which 
renders persons of that age incompetent to contract marriage 
without the consent of their parents. On their return to 
France, the French courts declared the marriage void. A 
‘Suit was then brought in England for a similar purpose, but 
was dismissed. The Court held that where the marriage 
itself was one which might lawfully be contracted, the per- 
sonal capacity to enter into such a marriage must be judged 
in the courts of the country where it was celebrated, by the 
laws of that country 'alone. This decision was also recog- 
nized by the Court of Appeal,^ but w^as put on the narrow 
-ground that consent was part of the marriage ceremonial. 
A similar decision was given by the court of the domicile in 
an Irish case.^ There an Irish statute enacted that any 
marriage had, without the consent of the parents or guardian, 
where either of the parties was under twenty-one, should ^ 
absolutely null and void, and might be set aside by suit. 
An Irisli minor \vent to Scotland, and there married a 
Scotch lady 'ivithout the consent of her father. Such a 
marriage was good by Scotch law^ On a suit brought in 
Ireland to declare the marriage void, it was held valid, on 
the ground that as both parties were of the age of consent, 
^nd as the marriage was valid by the law of Scotland, it 
•could not be impeached in the country where the husband 
was domiciled. It w-ould have been otherwise if the union 
had been prohibited by the law of Ireland as being contrary 
«to the Word of God. 

§ 612. In Brooh v. Brook^ Lord Campbell, C., expressed 
the opinion that the Act 5 6 Will. IV., c. 54, which 

rendered marriages with a deceased wife’s sister void, and 
not merely voidable, would not extend to any conquered 
colony in which a different law of marriage prevailed. 
Accordingly, it has been held that the statute does not 
extend to india, even within tlie Presidency towns.® The 
•obligation upon Englishmen not to couttuct such marriages 

* 2 Sw. & Tr. 67 ; S.C. 29 L.J. P. & M. 97. ^ L.R., 3 P.D., p. 7. 

•* Steele v. Jiraddell^ Milward, Ece. liep. 1, cited and approved by 
Xiord Campbell in Brook v. Brook ^ 9 B.L. Ca., p. 216. 

^ 9 H.L. C., at p. 214. Dan Mercer v. (Jonenj 2 Hyde, 65. 
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does not, however, depend upon that statute, but upon the 
law which prevailed in England before it was passed. 
Accordingly, those who are governed by that law come- 
under the same prohibition if they contract such marriages 
in India, Further, the English law, as declared by the* 
statutes of Henry ^ VIII., was itself only a branch of the* 
general Ecclesiastical law, which then and still prevails in 
many parts of Christendom ; and this binds many classes of 
Christians who are not subject to English law. The question 
has arisen in India in both ways. In Lopez v. Lopez^ the- 
parties who had contracted such a marriage were East 
Indians, members of the Homan Catholic Church, and married 
according to its rites. In a suit by the husband for a declara- 
tion of nullity of marriage, the question arose, what was the 
meaning of s. 19 of the Divorce Act, IV. of 1869, which 
authorized such a declaration on the ground that ‘^the- 
parties are within the prohibited degrees of consanguinity 
(whether natural or legal) or of affinity.’* The Full Bench 
of the Calcutta Court, upon an examination of the whole 
cour^ of matrimonial legislation for India, held that it was^ 
not intended to introduce the English law of prohibited 
degrees to jjersoris not already governed by it, and that 
*^the prohibited degrees for the parties to this marriage 
were not the degrees prohibited by the law of England, bufr 
those prohibited by the customary law of the class to which 
they belong, that is to say, the law of the Homan Catholic 
as applied in this country.” That law, it appeared, pro- 
hibited such marriages unless a dispensation was obtained 
from the Archbishop of Calcutta. lUtree years later, in a 
case where such a marriage was celebrated between domiciled 
English people, members of the Church of England, Mr. 
Justice Straight held it invalid, on the ground that the- 
parties were subject to the law of their domicile.*'^ In an 
exactly similar case which arose in 1890 in Calcutta/' 
Wilson, J., while not deciding whether the marriage waa 
render^ illegal by the law of the domicile, decided tl»at it 
was necessarily bad, as being opposed to the law^ of the* 
Church of England/ 

§ 613. Evidence of Marriage. — The fact of marriage, liko 
aiiy other fact, must be proved by the person whose caso 

* 12 Cal. 706. 

- Jt*imen v. Hindhauffh, cited 16 All., p. 215. 
mUiard V. Mitcheil, 17 Cal. 324. 

^ Sec also Iteg. v. IfobiaaoH, 16 All. 212, at p. 215. 
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c^equires it to be established. In offences tinder Chapter 
XX. of the Code, the bnrthen rests on the prosecntion. If 
a man, being charged with rape, asserts that the woman was 
his TV'ife, the burthen would rest on him. The amount of 
proof which establishes such a prtmd facie case as is 8ufiB«> 
'cient, unless it is displaced, varies according to the nature 
of the proceeding, and according to the sort of evidence 
which may naturally be expected in each particular instance. 
As Lord Cranworth said in the Breadalhane case : ^ “If the 
validity of the parents’ marriage should be disputed, it might 
become necessary for the person claiming as their child to 
•establish its validity. And inasmuch os in England all 
marriages are solemnized in public, and publicly recorded, 
it is reasonable to require the claimant to give positive 
evidence of its celebration, or else to explain why he is 
unable to do so.” In civil cases, however, such evidence, 
though it is the most satisfactory, is not necessary. As 
the Judicial Committee said in such a case from Ceylon : 

According to the Roman law, there was a presumption in 
favour of marriage, rather than of concubinage. It does not, 
therefore, appear to their Lordships that the law of Ceylon 
is different from that which prevails in this country, viz. 
that where a man and woman are proved to have lived 
together as man and wife, the Jaw will presume, unless the 
contrary be clearly proved, that they were living together 
in consequence of a valid marriage, and not in a state of 
concubinage.” Mere reputation that such persons were 
married, entertained by friends and neighbours, is sufficient 
for this purpose ; and even if the reputation be divided, it 
is still admissible for whatever it is worth.^ Upon this point, 
however, the Indian Law of Evidence is more strict, as mere 
opinion is inadmissible, even in civil cases, as proof of 
marriage, unless it is evidenced by conduct, or is a statement 
of a deceased person who had special means of knowledge.^ 

§ 614* In criminal cases it is different. Where the fact 
of a marriage is an essential element in the offence charged, 
the prosecution must make out their case completely, and 
not by mere inference. Although in the great majority of 
cases people who live together as man and wife do so because 
they are man and wife, there are very numerous exceptions, 

* L.B., 1 H.L. Sc., at p. 200. 

^ Sastry Velaider v. Skimbecetty, 6 App. Oa. 364, at P. 871. 

Lyle V. Ellwood^ 19 Eq. 98- 

^ Act I. of 1872, 8. 32 ; cl, (5), (G,\ s. 50. 
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and the prisoner has a right to call upon the Crown to> 
exclude those exceptions. The rule upon this point was* 
laid down by Lord Mansfield in the case of Morris v. MiUer?^ 
That was an action for crim. con.y that is, a suit for damages 
for adultery with the plaintiffs wife. There the plaintiff 
was unable to prove the actual marriage either by any 
registry,^ or _ by witnesses who were present when it took 
place. But he proved articles betw een the man and his wife 
made after marriage, for the settling of the wife's estate 
with the, privity of the relations on both sides. He proved 
cohabitation, that the lady bore her husband's name, and 
was received as such by everybody. He also proved that 
the defendant confessed that sne was Captain Morris's wife,, 
and that he had committed adultery Lord Mansfield, C.J., 
said: ** We are all clearly of opinion that in this kind of 
action, an action for crirtt. con.^ there must be evidence of 
a marriage in fact. Acknowledgment, cohabitation, and 
reputation, are not sufficient to maintain this action. But 
we do not at present define w hat may or may not be evidence 
of a marriage in fact. This is a sort of criminal action. 
There is no other w'ay of punishing this crime at common 
law. It shall not depend upon the mere reputation of a 
marriage which arises from the conduct and declarations of 
the party himself. In prosecutions for bigamy a marriage* 
in fact must be proved.” 

§ 615. This rule has been followed in India. The Indian 
Evidence Act, s. 50, provides that opinion evidenced by 
conduct shall not be sufficient to prove marriage in prose- 
cutions under Chapter XX. of the Code. In a case under 
8. 498, the Calcutta High Court held that living together 
as man and wife was sufficient evidence of marriage to throw'- 
upon the prisoner the obligation to displace it.® This case,, 
however, was formally overruled by a Full Benrh of the 
same court in a prosecution under s. 497. There the only 
evidence of the marriage was the statement of the prosecutor,. 

She is tny wife by marriage,” and the statement of the 
woman, ** 1 am married to Somea ” — the prosecutor. Tho 
Court held the evidence insufficient. They said : The- 
provisions of the Evidence Act, s. 50, seem to point out very 

1 4 Burr. 2057. 

^ Sea as to the insufficiency in a case of bigamy of an admission by 
the defendant that he had b^n previously married (^Heg. v. Savage^ lit 
Cox, 178, by Lush, J.). 

^ Bf^g* V. Wazira, Appx. 63 ; S.C. 17 Siith. Cr. 5. 
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plainly, that where the marriage is an ingredient in the 
offence, as in bigamy, adultery, and the enticing of married 
women, the fact of the marriage must be strictly proved 
in the regular way.” ^ A similar decision was given iu 
Allahabad, where the evidence was exactly the same, with 
the addition of a statement by the prisoner before the 
committing magistrate, Parbattia is the wife of Dubri.”" 
Straight, J., following the decision last quoted, said : The 
judge should have required some satislactory proof, inde- 
pendent of the very vague assertions of Dubri and Parbattia,. 
to show that the ceremony of marriage, as recognized among 
had taken place between them; and his remark that 
‘ the evidence clearly establishes that Parbattia is the lawful* 
wife of Dubri, Kachi* was obviously made without sufficient 
care or reflection.” The principle laid down in both these 
cases, that satisfactory evidence of an actual marriage must 
be given, is, of course, correct, and in the case which was 
overruled no such evidence had been offered. But it is 
difficult to see why the evidence in the later cases was con- 
sidered insufficient. In the Full Bench case. Garth, C.J., 
merely said, The fact of the marriage must be strictly 
proved in the regular way.” In the Allahabad case,. 
Straight, J., seems to have thought evidence should have 
been offered to show that the ceremonies used were sufficient 
for the purpose of a Kochi marriage. The ordinary evidence 
of a marriage is that of persons who swear tliat they w^ere 
present at it, and that the parties now concerned are the 
same w horn they saw married. If there is any doubt whether 
the marriage was a legal one, they are cross-examined, and 
if their answers leave the matter in doubt, of course tlie 
case breaks down. It is difficult to see w hy the evidence of 
the alleged husband and wife themselves, if given with 
sufficient particularity as to time, place, and circumstances,, 
and subject to cross-examination, should not be enough to 
prove a fact of which they might possibly be the only 
available witnesses, and as to which their evidence, if believed^. 
was conclusive. In neither of the two cases does their 
evidence appear to have been in any way questioned, by 
cross-examination or otherwise. In a Madras case, where 
the evidence of a marriage was that of the husband, the 
wife, and the mother of the latter, given in just the same 
bald and meagre manner, the Madras High Court held it to 

^ V. Fitamhur iSinyh^ 5 Cal. 566. 

^ Itey, V. Kallv, 5 All. 533. 
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be sufficieiitt and refused to be bound by the Calcutta and 
Allahabad decisions.^ 

§ 616. Where on actual marriage has been celebrated with 
the hona fide intention of makini; the parties man and wife, 
the Court will presume everything that is necessary to make 
the marriage formally legal, on the principle omnia prse- 
sumuntur rite esse acta? In two cases of bigamy, in one of 
which the marriage was performed in a Wesleyan chapel, in 
the other in a building adjoining a church which was under 
repair, the Court presumed that the places were duly 
registered and duly licensed.^ In this respect there appears 
to be no difference between civil and criminal cases. Where 
a marriage had been celebrated by a duly authorized clergy- 
man in a private house, where it would have been unlawful 
without a licence from the Bishop, and there was no evidence 
of any licence : and the Bishop swore that to the best of his 
recollection he did not give any licence, and that he would 
not have given one in the particular case, as the parties had 
been living together in concubinage, the House of Lords 
held that the presumption in favour of marriage must pre- 
vail,^ So in a Calcutta case, where a marriage would have 
been unlawful by reason of the affinity of the parties, without 
a dispensation from the Homan Catholic Archbishop, the 
Court assumed that such a dispensation had been given.^ 
In all these cases the clergyman would have been acting in 
violation of a perfectly well-known duty, and would have 
been liable to punishment if he had married the parties 
without the necessary authority. 

§ 617. Where either party relies upon a foreign marriage 
.as being valid by the law of the country in which it was 
celebrated (see anfe, § 603), he must not only prove the 
fact of the marriage, but that it w^as good by the law of the 
place where it was performed. Foreign law is a fact which 
must be proved by experts, that is, by persons specially 
skilled in it, either by virtue of their profession as lawyers, 
or as holding some office which requires a special knowledge 
of the brancm of law which is to be proved.® Where it was 

1 V, Suhbara^atiy 9 Mad. 9. 

^ See Indian Evidence Act, J. of 1872, s. 114. cl. (e). 

Iteg. V. Manwartng^ D. & B. 132 ; S.C. 26 L.J. M.C. 10 ; lieg. v. 
'CreaaweU, 1 Q.B.1>. 446. 

* Piers V. Piers, 2 H.L. O. 331. 

* Lopez V. Lopez, 12 Cal. 706. ’ 

® Sussex Peerage cose, 11 Cl. & F., at p. 134. 
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necessary to prove the validity of a Scotch marriage^ it was 
held that the evidence of the sister of one of the patiiies, to 
the effect that she had been married in the same way, and 
that people in Scotland were always so married, was not 
merely insufficient, but inadmissible.' And the same decision 
was given where the evidence offered was that of the Roman 
Catholic priest who performed the marriage, who said that 
he had performed it in accordance with the law of Scotland, 
and that he had celebrated numerous marriages in the same 
way during a period of twelve years.^*^ On the other hand, 
where it was. proved that a marriage was performed in 
Illinois between two Roman Catholics, who were English 
subjects, by a Roman Catholic priest, in a Roman Catholic 
church, after the publication of banns, according to a 
marriage service read from a book, it was held by the 
majority of the Irish judges to be valid, without any evidence 
of the law of Illinois. The decision was put upon the 
ground that the evidence showed a marriage which was 
valid by English law, and by the law of the Roman Catholic 
Church, and that it must be assumed, in the absence of 
evidence to tlie contrary, that it was not contrary to the 
law of Illinois.^ 

According to English practice, foreign law must be 
proved by the oral evidence of the expert relied on. In 
India the Court may inform itself, or receive information, 
by means of published collections of the law or law ref)orts 
of the foreign country, or by the opinions of experts to be 
found in their works.^ 

§ 618. Divorce. — The courts of a man’s domicile have 
complete jurisdiction over his matrimonial status in regard 
to divorce, and their decisions, and all the consequences 
flowing from them, ought to be accepted by the courts of 
every other nation. As a general rule, it may be stated 
that jurisdiction in matters matrimonial depends upon the 
domicile of the parties to a marriage at the time of the 
commencement of the proceedings for a divorce. The 
English Divorce Court has jurisdiction to dissolve the 
marriage of any parties domiciled in England at the com- 
mencement of such proceedings, and this independently of 
the residence of the parties, the allegiance of the parties, 

^ Beg* V. Povey, Dearsl. 32; S.C. 22 L.J. M.CL 

^ Beg* V. Savage^ 13 Cox, 178. 

^ Beg* V. Griffin^ 14 Cox, 308. 

\ ^ Evidence Act, I. of 1872, ss. 38, 45, 60, 84, 87. 
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the domicile of the parties at the time of the marriaj^e, the 
place of the marriage, or the place where the matrimonial 
offence or offences have been committed.” ^ A remarkable 
illustration of this rule will be found in the case of Wilson 
V. Wilson? There both parties, at the time of their marriage, 
and up to the date of their final separation, were resident 
and domesticated in Scotland. The marriage was in Scot- 
land, and the adultery was in Scotland. Some time after 
the separation, the nusband took up his residence and 
became domiciled in England. He then brought his suit 
for divorce in the English court, and it was held by Lord 
Penzance that the court not only had jurisdiction, but that 
it was the proper court to sue in. At one time it was 
supposed that the decision iu Lolleys case® had settled, 
that no foreign court could dissolve a marriage celebrated 
in England for a ground which would not, in England, 
justify a divorce a vinculo matrimoniL This notion, how- 
ever, was finally overruled by the House of Lords in the 
case of Harvey v. Farnie? There a domiciled Scotchman 
came to England and there married an English lady. They 
went to Scotland to live, and the wife obtained in the Scotch 
court a divorce a vinculo matrimonii on the ground of the 
husband’s adultery, which in England would only have 
justified a judicial separation. He returned to England, 
where he married another English lady during the life of 
the former. It was held that both the divorce and the 
second marriage were good. Lord Selborne pointed out that 
the term English marriage,” as used in Lolley^s case, meant 
a marriage which, being entered into by a domiciled English- 
man, became exclusively subject to English law; that the 
resort to the Scotch court, in his case, was merely collusive, 
and that he had undergone no change of domicile which 
would justify the action of that court. 

§ 619. It is equally well settled that no foreign court can 
efifectually divorce parties \rho, at the commencement of the 
suit, are only temporary residents within their jurisdiction. 
Such a decree may operate in the country where it is given, 
but it will be disregarded by the courts of the domicile, or 
of any other country. This was first held in England in 
Lolley*s case.^ There a domiciled Englishman was indicted 

^ Per liopez, L. J., Goulder v. Qoulder (1892), P. 240. 

2 L.B., 2 P. & D. 435. ^ Russ. 6c Ry. ^7 ; post, § 619. 

^ 8 App. Ca. 43 ; see per Liord Selborne, at p. 50. 

* Ruse. 6c Ry. 237. 
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>r bigamy, he having married a wife in Liverpool, and, 
fterwards, having married another woman in the same 
dace during the life of the first. He pleaded that he had 
jone to live in Scotland, and that there his first wife had 
obtained a divorce a vinculo matrimonii from him on the 
jround of his adultery. The plea was held bad for the 
'easons above stated. Similar decisions were subsequently 
ijiven by the House of Lords.^ Conversely, the Hoglisli 
court refused to grant a divorce where the original domicil, 
marriage, and cohabitation was in Jersey, and the husband 
then abandoned his wife and acquired a new domicil in 
America. Tlie allegation that the wife, after lier desertion* 
had acquired a domicile in Hngland, assuming it to be 
legally possible, w^as held insufficient, as it appeared that 
the husband had never come within the jurisdiction of the 
English tribunal.^ So the English courts liave invariably 
refused to recognize divorces granted by the American 
-courts, at the suit of a wife against a husband w ho was not 
Klomiciled within the American jurisdiction^* 

§ 620. It has been several times laid down in the Scotch 
^ud English courts, that, for the purpose of founding valid 
proceedmgs for divorce, there might be a matrimonial 
domicile, which was something short of a complete and 
-actual domicile, and something more than a mere temporary 
•or collusive residence. It was defined as being the perma- 
meiit matrimonial home of the parties for the time being. ^ 
This doctrine, however, was finally set aside by a ilecision 
of the Privy Council in a recent case from Ceylon.^ The 
plaintiff was a member of the Ceylon Civil Service, but it 
was admitted that he retained his English domicile. While 
-on leave of absence, he married a Erench lady in London, 
with a view to resuming his residence in Ceylon, as, in fact, 
he did. Several years afterwards he sued her for a divorce, 
•charging three acts of adultery — one committed on a 
steamer returning from Europe to Ceylon, one in France, 

^ Dolphin V. Itohinii, 7 H.L. C. 390 ; Sluiw v. Gouldy L .11., 3 H.L. 55. 
^ Le Sneur v. Le Sueur, 1 P.D. 139. 

JP ^ L.R., 2 P. & D. 156 ; Green v. Green (1893), 

* Pitt V. Pitt, 4 McQueen, 627 ; Brodie v. Brodie, 2 Sw. & Tr. 259 ; 
S.C. 30 L. J. P. & M. 185 ; Nihoyet v. Niboyet, 4 P.D. 1. 

^ Le Mesurier v. Le Mesurier (1895), A.O. 517. The Board on this 
i|pion was designedly constituted so as to include the leading 
Scotch, and Irish law lords, so that it was practically a 
of the House of Lords as well as of the Judicial Committee. 
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and a third in Ceylon. It was found by the Committee- 
that the Ceylon courts had jurisdiction to grant a divorce 
a vinculo^ and the Procedure Code authorized any husband 
to sue for a divorce on the ground of adultery, in the court 
in which he was resident. It was admitted that there was. 
no rule of the Koman-Dutch law, which was the lex locv^ 
which authorized, nor any statutory provision which con- 
ferred a jurisdiction to divorce persons not domiciled in the 
island. It was contended, however, that international law 
"recognized such a jurisdiction in the courts of the matri- 
monial domicile, and undoubtedly, if such a domicile could 
exist, it would have been created by the facts of tlie case. 
This contention was overruled. Their lordships admitted 
•‘that there were unquestionably other remedies for matriv 
monial misconduct short of dissolution, which, according to 
the rules of the jus gentium^ might be administered by the 
courts of the country in which spouses, domiciled elsewhere,, 
were for the time resident : for instance, alimony, in the 
case of desertion, or judicial .separation in the case of 
cruelty. “ In order to sustain the competency of the present 
suit, it was necessary for the appellant to show that thor 
jurisdiction assumed by the District Court was derived,, 
either from some recognized principle of the general law of 
nations, or some domestic rule of the Boman-Dutch law. If 
either of those points were established, the jurisdiction of 
the District Court would be placed beyond question, but 
the effect of its decree divorcing the spouses would not be 
the same. When the jurisdiction of the court was exercised 
according to the rules of international law, as in the caso- 
where the parties had their domicile within its forum, its 
decree dissolving their marriage ought to be respected by 
the tribunals of every civilized country.” “ On the other 
hand, a decree of divorce a vinculo^ pronounced by a court 
whose jurisdiction was solely derived from some rule of 
municipal law peculiar to its forum, could not, when it 
trenched upon the interests of any other country, to whose 
tribunal the spouses were amenable, claim extra-territorial 
authority.” Their lordships then proceeded to examine the 
theory of a matrimonial domicile as distinguished from a 
domicile of succession, and concluded by stating that they 
had “ come to the conclusion that, according to international 
]a>v, the domicile for the time being of the married pair 
afforded the only true test of jurisdiction to dissolve the- 
marriage.” 
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§ 021. It will be observed that in this case no jurisdiction 
to dissolve such marriages had been conferred by the 
Colonial Legislature, and no discussion arose as to what the 
effect of such an authority might have been. The question 
might, however, A^ery easily arise in regard to Indian 
divorces. By Act IV. of 1869, s. 2, the Indian courts are 
authorized to grant divorces a vtnrtilo matrimonii, where 
the marriase has been celebrated or the matrimonial 
offence lias been committed in India. Of course the Indian 
Divorce Act has no authority in the English courts, and 
a person so divorced, if domiciled in England, might find, 
if he married again, that his children would be treated as 
illegitimate, and that he himself was indictable for bigamy. 
^Should such a case arise, its decision would probably turn 
upon the answer to the question, wliether the exercise of 
such a jurisdiction trenched upon the interests of the 
mother country. In one respect it might be said to do so, 
as a status governed by the law of England would bo liable 
to be dissolved for reasons for which it could not be dissolved 
by English law. On the other hand, it might be argued 
that the Indian legislation is only a branch of Imperial 
legislation. The Act of 1869 Wiis passed in a council, whose 
powers were given by an Act of Piirliament, and every 
member of which was directly appointed by the Crown. It 
was assented to by a Viceroy who was the immediate repre- 
sentative of tlie Crown. It might have been disallowed, 
and therefore Avas really confirmed, by the Crown acting 
under the advice of its Government for the time being. 
The object of the Act was to provide for the rights of 
European British subjects, the great majority of whom 
were well known to be domiciled in England. It would 
seem, therefore, that a jurisdiction conferred in this way 
must have been intended to be effectual, and it could not 
be so unless it was concurrent with the English jurisdiction, 
and entitled to full recognition by the English courts. 

§ 622. Cohabitation tinder Pretence of Marriage.^ — It is 
•difiicult to see the distinction betAveen the offence created 
by s. 403 and those under the three following sections. 
Every one Avho, knowing that he is already married to a 
woman still living, marries another woman who believes 
4j)at ho can lawfully marry her, does by deceit cause a 

^man who is not lawfully married to believe that she is 


1 I.P.C., g. 493. 
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lawfully married to him. This is exactly what takes place, 
in ninety-nine cases out of a hundred where a nian commita 
what in ^England is called bigamy, and in India is defined 
494. As cohabitation may' be assumed to follow upon 
a bigamous marriage, this makes up the complete offence 
under s. 493. The offence defined by s.^ 495 is only ^ 
special form of the deceit which is an essential under s. 493. 
It might be suggested that s. 493 is intended to meet the- 
case of a man who goes through a mock marriage, which he 
knows to be a mere nullity, but which he represents to be 
a genuine and binding marriage. This, however, is specially 
provided for by s. 496, unless the element of cohabitation 
following upon the marriage, which is 8pe(;ified in s. 493 
iind omitted in s. 496, may be supposed to make the 
difference. Perhaps again it may be intended to draw a 
distinction between cases which are possible under s. 494,. 
where a man really, though mistakenly, believes that he is 
justified in marrying again, and cases in which he acts wdth 
the full knowledge that he is not so entitled. Or perhaps 
the distinction may be betw^een ss. 493 and 496, and that 
under the latter section the deceit consists in bringing about 
a marriage known at the time to be invalid, while under 
the former section the deceit consists in acting upon a 
marriage which was supposed to be valid but afterwards 
found out to be invalid. I confess to having no opinion on* 
the subject, and I know of no case in wliich the section has 
been discussed. 

§ 623. Bigamy. — The offence which is defined by s. 494 
consists in marrying again, Avhile the person so marry- 
ing has a husband or w ile living, and secondly y w'here tlie^ 
second marriage is void by reason of its taking place during 
the life of sucii husband or wife. First, the w ords husband 
or wife ” mean persons w ho are legally such. Suppose a. 
man marries A, and then marries B during the lite of A,, 
and then marries C ; he commits bigamy by his marriage?- 
with B, and again by his marriage with C, if A is still 
living. But if A had died before the marriage with C, but 
B was still living, he would not have committed bigamy, 
because B was never his wife.^ A marriage which is void- 
able but not void is a good marriage till it is set aside, 
and the existence of such a marriage where both parties 
were living would render a second marriage by either 


r.C. G93; lieff. v. IVifhhtrc, G Q.B.D. 3GG. 



Seei. «UI--e25.] 


BIGAMY. 


791 


bigamous.^ As. for instance* a marriage contracted under 
such fraud or deceit as would justify a court in setting it 
aside,^ would^ not entitle the party so deceived or coerced 
to marry again while the first marriage was in force. Where, 
however, the option has been exercised, as where a 
Muhammedan girl, who was given in marriage before 
puberty, elected to set aside the marriage after puberty, 
she^ would commit no offence under s. 494 by marrying 
again.® 

§ 624. Not only must the first marriage have been 
originally legal, but it must be in legal force at the time 
of the second marriage. The [Explanation states that ** this 
section does not extend to any person whose marriage has 
been declared void by a court of competent jurisdiction/* 
Nothing is said as to the case of marriages which have been 
severed without decree, by some process recognized by the 
law or usage of the parties to the marriage. The right of 
Muhammedans to divorce their wives without legal process 
is undoubted/ and no wife so divorced could be indicted for 
marrying again. Numerous cases have occurred in which 
Hindus, charged under s. 494, have pleaded that their 
former marriage had been put an end to by a proceeding in 
the nature of a divorce. In a Bombay case the Court held 
that the custom had been made out, but that the divorce 
was bad as not being in compliance with the custom.^ In 
Calcutta the defence was held to be good.® In other cases 
the plea was held bad on the ground that the particular 
custom relied on was bad, as being contrary to public policy/ 

In no case was it suggested that a judicial divorce was in all 
cases necessary. 

§ 625. It is an essential element in the offence that the 
case should be one " in which such marriage is void by reason 
of its taking place during the life of such husband or wife.*' 
Persons to whom polygamy is permissible, are not within 
the law. Therefore a Hindu or Muhammedan man would 

^ V, Jacohsj 2 Moody, C.C. 140. 

^ Scott V. Sebright. 12 P.D. 21. Badal Jurat v. lieg., 19 Cal. 71i 

* MacN. M.L. 59, 296. /^//. v. (-mi, 6 Bom. 126. 

Jukni V. 19 Cal. 627. See, as to the validity of such divon 3 e<%. 
Sanharalinga'ta Chtity v. Subbau Chetti, 17 Cal. 479; Uji w Hathi.l 
Bom. H.C. A.C. 133; Sitaram v. Mt, Aheerce, 11 B.L.R. 129; S.C. 20 
Suth. 49 ; 1 Stra. H.L. 52 ; 2 MacN. H.L. 126. 

" Reg, V. Karsan Goja^ 2 Bom. H.C. 124. See, for a correction in the 
report., Reg, v. Manohar, 5 Bom. H.C. C.C. 18 ; Reg, v. Samhhu, 1 
Bom. 347- 
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not be punishable under s. 494, but a Hindu or Muham- 
inedan female would, since their law admits a plurality of 
wives, but not of husbands.^ With some of the hill tribes, 
as, for instance, the Todas of the Nilghiris, the case is just 
the opposite, each woman becoming successively the wife of 
all the brothers of the family. 

§ 626, Another question which has been decided in Eng- 
land, but has not arisen in India, is this : Whether a second 
marriage would come within the statute where it was void 
for some reason applicable solely to the facts of the particular 
case, and not merely by reason of its being of a bigamous 
character. In an Irish case the second marriage was void 
])y statute, as being celebrated by a Roman Catholic priest 
between a Protestant, who falsely represented himself to be 
a Roman Catholic, and a Roman Catholic. The Court of 
Criminal Appeal held that the second marriage was not a 
marriage at all, and therefore that there could be no con- 
viction for bigamy. This case was disapproved of in one 
wtiich came before the English Court of Crow’n Cases 
Reserved,** There the second marriage was contracted by 
the man with the niece of his deceased wife, and was there- 
fore void under the statute 5 & 0 Will. IV., c. 54, s. 2. It 
was contended on the authority of Reg. v. Fanning^ but in 
opposition to several older English cases, that there was no 
bigamy. This contention was overruled. Cockburn, G.J., 
pointed out that the object of the English statute was not 
to prevent polygamy, that is, the co-existence of two real 
wives, which was impossible by our law, but bigamy, that 
is, the co-existence of a real and an unreal wife. It is 


obvious that the outrage aud scandal involved in such a 
proceeding will not be less, because the parties to the second 
marriage may be under some special incapacity to contract 
marriage. The deception will not be less atrocious, because 
the one party may have induced the other to go through 
a form of marriage known to be generally binding, but 
inapplicable to their {^articular case. 

“ In thus holding it is not at all necessary to say that 
forms of marriage unknown to the law, as was the cctse in 
Rurt Ym Rurt^ would sufliice to bring a ease within the 


' Heq. V. Jttdoo^ 6 Suth. Cr. 60; Oovei'nnient of Bombay v. Ganga. 4 
Bom. 3^. 

- Beg. V. Fanning, 10 Cox, 411. ^ jieg, v. Alien, L.R., 1 C.C. 367. 

^ 2 Sw. & T. 86;^ S.C. 20 L.J. P. & M. 133, a case of a S^tch 
diarriage celebrated in Australia, no evidence being given that such 
marriages were recognized by local law. 
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operation of the statute. We must not be understood to 
mean that every fantastic form of marriage to which parties 
might think proper to resort, or that a marriage ceremony 
performed by an unauthorized person, or in an unauthorize<l 
place, would be a marrying witnin the meaning of the 57th 
•section of 24 & 25 Viet., c. 100. It will be time enough to 
deal with a case of this description when it arises. It is 
sufScient for the present purpose to hold, as we do, that 
vwhere a person already bound by an existing marriage goes 
through a form of marriage, known to and recognized by 
the law as capable of producing a valid marriage, for the 
purpose of a pretended and fictitious marriage, the case is 
not the less within thQ statute by reason of any special 
circumstances, which, independently of the bigamous cha- 
j’acter of the marriage, may constitute a legal disability in 
the particular parties, or make the form of marriage resorted 
to specially inapplicable to their individual case.** . 

This latter decision was a^ain approved and followed by 
tlie Irish Court in Reg. v. Griffin} The statute upon which 
-all tliese cases rested,^ provides tliat whoever, bein^ married, 
•shall marry any other person during the life of the former 
husband or wife, shall be guilty of felony.** Does the 
addition of the words which are found in s. 494, make those 
•cases inapplicable ? It seems to me that it does not. Each 
statute is intended to punish bigamy, but the latter at the 
same time protects polygamy, where it is allowable. The 
Penal Code was passed before the decision in Reg. v. Fanning, 
and after the earlier English cases,** in which the doctrine 
.affirmed in Reg. v. Allen was laid down. These cases must 
have been familiar to Sir B. Peacock, who passed the Penal 
Code, and there appears to be nothing in the language of 
8. 494 to show that a different doctrine was intended to be 
introduced. 

§ 627. Conflict of Laws. — ^The various marriage laws which 
•^exist in India, and the possibility that the same person may 
^become subject to diff'erent laws, may give rise to curious 
questions under s. 494. In one case a Hindu girl, who had 
»been baptized in her infancy, and had afterwards reverted 
to Hinduism, married a Hindu, who subsequently discarded 
.her on account of the baptism. She was tuen re-admitted 
into the Christian Church, and married a Christian, her first 

^ 14 Cox, 308. ^ 24 & 25 Viet, c. 100, s. 57. 

^ lleg. V. Veamn, 5 C. & P. 412 ; v. Jirawa^ 1 O. & K. 144* 
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husband buing still alive. It was held that she had com- 
tnitied bigai^y.^ The same decision was p^iven where a- 
Hindu marriea woman became a convert to Muhammedanism,. 
and then malrried a Muhammedan.*'* In each case the con- 
clusion was necessary, as soon as it was found that the fi***'!* 
marriage was not dissolved by the change of religion. The 
following c^o occurred in Madras. A (Christian convert 
married a wife according to the rites of the Christian religion*- 
He then relapsed into Hinduism and married a second wife,, 
a heathen, imeording to Hindu nstiges, his first wife being 
still alive. The Sessions Judge convicted him under e. 494,. 
but the conviction was quashed on appeal by the High 
Court.^ Holloway, J., considered that it was evident that 
if the prisoner had really come under Hindu law, then his 
second marrijage^ was not \'oid by reason of* the former having 
taken place, tinci^ the Hindu law permits of polygamy. If, 
however, he (still continued under C.'hristian law, then his 
marriage acciording to Hindu ceremonial was a mere nullity, 
and the second marriage was void from its inherent invalidity,, 
and not by reason of the continuance of the former marriage, 
lunes, J., sajd : “Jf. in becoming a Christian, a man took 
upon liimselff the obligation of monogamy, i,e. if the Christian 
religion restricted him, on bis embracing it, to one wife, then 
I should sttly that if such person married while still a 
Christian, h4 could not afterwards throw off his obligations 
by a mere olban^e of religion. But I do not think that a 
profession ojf Christianity, facto, imposes any suck 
obligation, tliough, doubtless, the tendency of Christianity 
is adverse bp polygamy/* ** Then it does not appear to one 
that the Hindu law' could regard the second marriage as< 
void by reailon of the wife of the first marriage being still 
alive, since ue Hindu law, in re-admitting tho prisoner to- 
caste, would I altogether ignore the status which he Imd just 
abandoned, TOgether with all obligations contracted under 
it, and woulA not recognize anything as a marriage which 
was not entered upon by him as a Hindu, and witu Hindu, 
forms and ctftremonies.** 

§ 628. Shlould such a case occur again, it would be 
uece^ry to| consider much more fully what is the status of 
a native Chvistian in India. The obligation of monogamy 
imposed uppn a Ohristian arises, not, as Mr. Justice limes. 

VC "*^0 Mad. 218. ^ It* re Jtam Katnari, 13 Ciil. 26k. 

H.t'. Appx, Tii. ; 4 Appx. iii. 
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supposed, from the Christian religion, but from the universal 
law of Christendom founded upon that religion. That law 
attaches absolutely and permanently to every inhabitant of 
a Christian country, so long as ho is domiciled in such a 
country. Domicil in India carries with it no such obliga- 
tion, each class of the community being governed by their 
own law and usage. Native Christians are bound by the- 
laws and usages of the particular class to which they attach 
or assimilate themselves, so far as those practices can be* 
reconciled with the profession of Christianity.^ The obliga- 
tion of monogamy is certainly a part of the customary law of 
every class of native Christians, and it is of the essence 
of every marriage that can be called a Christian marriage* 
{ante, § 605). Can a native Christian, who has contracted 
such a marriage, throw off its obligations, and entitle* 
himself to another wife, merely by becoming a Muhammedaiv 
or Hindu ? As between himself and his wife he certainly 
cannot. Such conduct would, under s, 10 of the Indian 
Divorce Act, entitle the first wife to a divorce. Indepen- 
dently of the Divorce Act, there can, 1 suppose, be no 
doubt that a matrimonial court would treat such second 
marriage as adultery, for which it would grant the first wife 
a judicial separation. If tlie intercourse of a man with a 
so-called wife can be treated as adulterous, it can only be 
because his marriage is void, and, in the particular case, 
that could only be because of the previous marriage. The 
suggestion of Mr. Justice Holloway that if Christian law 
was still binding upon the Christian after he had become a 
Hindu, the same law would treat the second marriage as 
absolutely void, seems to be irrelevant to a charge of 
bigamy, according to the decision in jRefjf. v. Allen {ante,, 
§ 626). A person wlio professes to be a Hindu, and who 
may be reasonably supposed to be one, and who contracts a 
Hindu marriage with a Hindu woman, does an act which is 
apparently^ legal ; and if, in consequence of circumstances* 
peculiar to liimself, it is not legal, he commits the very 
offence which is the essence of bigamy. 

§ 629. Hxactly the same point occurred before the Alla- 
habad Court, and came on appeal to the Privy Council, ia 
a case in which it was not necessary to decide it. A lady of 
native extraction married a Huropean British subject, in a 
Cbrisdan church, and during his life professed Christianity.. 

* Abraham v, Abraham, 9 M.Ul. 195 ; S.C. 1 Snth. P.C. 1 ; Lopez: 
V. 12 Cal. 706 ; ante, § 612. 
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After her liusbandV death, she formed a connection with a 

described as an inferior clerk in the 
Judges’ Court, and was probably an !East Indian. He was 
also married, according to Christian law, to a Christian 
v^oraan, nho was still living. In order to legalize their 
illicit connection, it occurred to him and the widow to 
become Muhainmedans, and then to marry. These facts 
came out incidentally in the course of an application 
relating to the guardianship of the daughter of the widow. 
In delivering the juc^ment of the committee. Lord Justice 
James said: The High Court expressed doubts of the 
legality of the marriage, which their lordships think tliey 
were well warranted in entertaining/' ^ 

§ 630. Several cases have occurred in India of English* 
men, inarried in the Christian manner to European wives, 
adof)ting Muhainmednnism, and then marrying again during 
the life of the first wife. It seems to me that such second 
marriage would be punishable under s. 494. If the English 
domicile still continued, tlie personal sfattis would absolutely 
forbid sucli second marriage (ante^ § 605). Even if an 
Indian domicile had been assumed, it would, I think, make 
no difference. ^ The status of an Englishman domiciled in 
India is a Christian status, and is governed by all the laws 
universally recognized in Christendom, which have been 
adopted in India as regards Christians. Monogamy is 
certainly one of them. If an Englishman became actually, 
and not merely colourably, a Muhammedan, it may possibly 
be that the courts w’ould judge his future proceedings 
according to the law of his adoption. But it is a very 
different thing to assert that they would allow’ him to cast 
ofl an obligation whi<!h he had previously contracted, and 

^^hich, at the time of the contract, w^as indissoluble by anv 
«iict of his own. 


§ 631. Evidence of Life. — The continued life of the first 
husband or wife must be proved, like any other fact. If 
the case is tried by a jury, this question must be left to 
them upon all the evidence in the case. If by a iud<^e 
without a jury, it must be decided by him subject to the 
usual right of appeal. A prisoner was" indicted ibr bigamy, 

husband in 1843, and 
evidence was offered as to 
nether the hrat husband was alive or not in 1847. No 


• V. Onle, 11 M.I.A. 309, at p. 321. 
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^videnoe was given as to his age. Lush, J., directed tlie 
jury that he must be assumed to be still alive. This 

direction was held to be erroneous. The Court said 
“In an indietnient for bigamy, it is incumbent on the 
prosecution to prove to the satisfaction of the jury that 
the husband or wife, as the case may be, was alive at the* 
date of the second marriage. That is purely a question of 
fact. The existence of the party at an antecedent pericKt 
may or may not afford a reasonable inference that he was 
living at the subsequent date. If, for example, it were 
proved that he was in good health on the day preceding 
the second marriage, the inference would be strong, almost 
irresistible, that he ^Yas living on the latter day, and the 
jury would, in all probability, find that he was so. If, on. 
the other hand, it were proved that he was then in a dying 
condition, and nothing further was proved, they would 
probably decline to draw’ that inference. Thus the question- 
is entirely for the jury. The law' makes no presumption 
either way.” ^ In a later case this singular state of facts 
appeared. The prisoner married A in 1864, and B in 1868,. 
A being still alive. He was coiivicted of bigamy. He then 
married O in 1879, and D in 1880, O being still alive. He 
was indicted in respect of the last marriage, his wife O 
being still alive. It is evident that if A was still alive at 
the time of the marriage with C, the latter never was his- 
wife. No evidence was offered that A was either alive or 
dead in 1879, and the jury convicted the prisoner without 
any finding on that head, apparently on the principle that 
the prisoner should have proved she was alive. The 
conviction Avas set aside. The Court held that there were 
conflicting presumptions; first, that A, who was alive in 
1868, was still alive in 1879; secondly, that the prisoner,, 
in marrying C, was doing an innocent act. That upon 
these facts the jury should have found Avhether A was alive 
iu 1879 or not. That it was not for the prisoner to prove 
she was alive. Lord Coleridge, C. J., said : “The prisoner 
was only bound to set up the life. It was for the jn’osecu— 
tion to prove his guilt.” The same decision would, no 
doubt, have been given in India under s. 107 of the 
Evidence Act, I. of 1872. If Lumleyi*8 case were to occur* 
in India, the jury would probably be told that atthougtw 
there was a presumption in favour of the continuance oL 

^ Beg, V. LiimJeg, L.Ii., 1 C.C. 196. 

^ Beg, v. Will shire, 0 Q.B.D. 366. 
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life, this diil not relievo them from the necessity of finding 
that the husband was actually alive, and that, in considering 
this question, they would have to remember that the 
prosecution was bound to establish the guilt of the prisonei*, 
and tliat her innocence should be assumed till the contrary 
was proved. 

<132. Absence for Seven Years. — Even wheie the former 
husband or wife is still alive, no oftence is committed under 
«. 494 such husband or wife, at the time of the sub- 
sequent marriage, shall have been continually absent from 
suerh person for the space of seven years, and shall not have 
been heard of by such j>erson as being alive within that 
time ; provided the person contracting the subsequent 
marriage shall, beibre such marriage takes place, inform the 
])erson with whom such marriage is contracted, of tlie real 
Ntate of facts so far as the same are within his or her know- 
ledge ’ (s. 494, Explanation). In reference to the English 
statute,^ which contains a proviso exactly similar to the tirst 
part ol the above clause. Lush, J,, in pronouncing the 
judgment of the Court of Crown Cases Reserved, said : 

Where tlio only evidence is that the party was living «t 
a period %vhich is more than seven years prior to the second 
marriage, there is no question for the jury. The proviso in 
the Act, 24 and 25 \ ict., c. 100, s. then comes into opera- 
tion, and exonerates the prisoner from criminal liability, 
though the first husband or wife be proved to have been 
living at the time w hen the second marriage was contracted. 

this proviso, sanctions a presumption 
that a ]^rson who has not been heard of for seven years 
is dead. In order to raise this presumption, however, it 
must appear that the parties have been continually absent 
from each otlier for seven years. Where the only evidence 
was that the prisoner married his first Avife in 1865, that 
they Jived together for some time, but how long was not 
showm, and that he married a second Avife in 1882, and no 
proof of any actual separation between the first wife and 

CJourt held that the presumption 
o 1 e continued, and that the prosecution w^as not bound 
to show tliat the prisoner knew that his Avife was aUve 
within seven years of his second marriage.^ Where a 
separation of seven years or more is established, the burthen 

1872^8^108^**”^^^'*^’ ^ § 631 ; EAudence Act, I. o 

lietf. V. JoHcs, 11 Q,B,D. 118, 
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of proving that the prisoner knew of his wife’s existence 
^vithin seven years rests on the prosecution.^ Such know* 
ledge is a question of fact, and must be distinctly found. 
A finding that the prisoner had the means of acquiring 
knowledge, if he had chosen to use them, is not sumeient. 
Such facts might justify a finding that the accused did 
know that his wife was alive, but is not equivalent to such 
a finding.*^ 

§ 633. A different case from any of those just discussed is 
where a man marries again within seven years after he has 
heard of his wife, but believing on reasonable grounds that 
she is dead. Such a case occurred in ^England under 
a statute, 24 & 25 Viet., c. 100, s. 57, which is almost 
verbatim the same as the first clause in tlie Explanation to 
s. 494. There the Court held that although the case came 
within the literal terms of the statute, the defendant was 
excused by virtue of his bond fide mistake at fact. Under 
Indian law a similar decision would no doubt be given 
under s. 79 in the chapter on General Exceptions.^* 

The further proviso that the prisoner must have com- 
municated his knowledge of the facts of the case to the 
person whom he was about to marry, goes beyond the 
English law. The burthen of proving such a communication 
would apparently rest on the prisoner.^ 

§ 634. Jurisdiction. — Where a charge is brought under 
s. 494, the offence consists in the second marriage, and is 
committed in the place where the second marriage took 
place. Consequently it can only be tried by a court 
which has jurisdiction over such an offence when committed 
in such a place. This was decided in the reign of Charles 
II.® The same ruling was affirmed by the ftivy Council 
in a case from Australia.® There a Colonial statute pro- 
vided that ‘^Whosoever being married marries any other 
person during the life of the former husband or wife, where- 
soever such second marriage takes place, shall be liable, 
etc.” The appellant was married in N.S. Wales to his 
first wife. He was divorced from her in Missouri, where 
he married his second wife during the life of the fir^. He 

^ Beg. V. Curget'wen, L.B., I C.C. I. 

Beg. V. Briggs, D. & B. 98 ; S.C. 26 L.J. M.C. 7. 

^ Beg. V. Tolson, 23 Q.B.D. 168 ; ante^ § 128. 

^ Kv^ence Act, L of 1872, ss. 105, 106. 

^ Eelyng, 79 ; 1 Hale, P.C. 693. 

^ Maeleod v. Atty.-Oen. of Xi^w South Wales (I89I)» A.C, 465* 
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uas indicted for bigamy in N.S. Wales under the above 
statute, and convicted, the judge having directed the jury 
that the American court could not dissolve the Austr^ian 
marriage* The conviction was set aside by the Judicial 
Ck>mmittee, on the ground that the ofiFence, if committed at 
all, was committed in Missouri and beyond the jurisdiction 
of the Australian court. If the statute intended to give 
such a jurisdiction, which tlieir Lordships held it did not, 
it was so far ultra vires and void. 

Ko court shall take cognizance of any offence falling under 
Bs. 493 — 496, both inclusive, of the Indian Penal Code, 
except upon a complaint made by some person aggrieved.’- 
The brother-in-law of a woman who has committed bigamy 
is not a person aggrieved under that section.^ 

§ 635. Adultery is defined by s. 497 as being sexual inter- 
course with a person who is, and whom the defendant knows,, 
or has reason to believe, to be the wife of another man, with- 
out the consent or connivance of that man, such sexual 
intercourse not amounting to rape. Exactly the same 
questions would arise as to the original or continued validity 
of the marriage us have been already discussed under the 
head of bigamy. 

A different question arises where it is admitted that a 
ceremony of marriage took place, but where it is asserte<l 
that, by the custom of the country, the woman was at 
liberty, notw ithstanding it, to have intercourse w ith any one 
at her pleasure. Here the essence of the objection is, that 
no marriage, within the meaning of the Code, ever took 
place.® Ill a case under the Alya Santana law of Canara, 
w here it is customary to celebrate marriages, but the woman 
is at liberty to leave her husband at her own pleasure, and 
to marry again, the Court held that there was no marriag.e 
which would support a conviction under s. 498. Referring 
w ith approval to the case last cited, they said : The cus- 
tomary cohabitation of the sexes under the Alya Santana 
law’ appears to us to do no more than create a casual rela- 
tion, which the woman may terminate at her pleasure,, 
subject perhaps to certain conventional restraints among the 
more respectable classes,” ^ 

The belief of the defendant ns to the woman being the 

1 Crim. P.C., 1882, s. 198. 

^ It eg, V, Bai Bukshmoni^ 10 Bom. 340. 

^ Jlegadi v, Tonga, 4 Mad. H.C. 196. 

* Koraga v. Beg., 6 Mod. 374. 
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wife of another is a question of fact. Where a husband 
brought a suit against his wife for r«3stitution of conjugal 
rights, and a decree was given in his favour, leaving her the 
option either to return to her husband or to pay him a sum 
of money, and she took the latter course, after which the 
alleged adultery took place, it was held that the defendant 
might have believed the woman was free to marry, and, if 
80 , had committed no offence.^ 

§ 636. Evidence of Adultery. — In a case in Calcutta^ a 
question was raised in the course of the trial as to the 
evidence necessary to establish sexual intercourse. It was 
contended that the same proof was required as in the case 
of rape, viz. of actual penetration. The point was reserved, 
but it became unnecessary to decide it. It is plain that 
the words in the Elxplanatioii to s. 375 are limited to cases 
of rape, and also that the object of them was the same as in 
stat. 9, Geo. IV., c. 74, s. 66, viz. to do away with proof of 
emission which Used formerly to be required ; the object of 
the provision is to limit, not to extend, the evidence for the 
prosecution. I conceive the rule will be exactly the same 
as it is in the Divorce Court, where intercourse is inferred 
from acts of guilty familiarity, or even from opportunities 
sought for, and created by, the parties under circumstances 
wdiich leave no reasonable doubt of criminal intention. Of 
course, stronger evidence will be "required under this Code 
than in the ^English Divorce Court, for the wife can be called 
as a witness against the adulterer under s. 497, whereas 
she cannot in a suit for dissolution of marriage. But her 
admissions, or confessions, out of court will not be evidence 
against him.^ 

§ 637. Connivance. — Another question arises os to the 
nature of the evidence which will amount to consent ^ or con^ 
nivancSy on the husband’s part. In the case of Mien v. Mlen^ 
the law upon this point was laid down as follows : “ To find 
a verdict of connivance, you must be satisfied irom the facts 
established in evidence that the husband so connived at the 
wife’s adultery as to give a willing consent to it. Was he,, 
or was he not, an accessary before the fact ? Mere negli- 
gence, mere inattention, mere dullness of apprehension, 
mere indifference will not suffice ; there must be an intention 
on his part that she should commit adultery. If such a 
state of things existed as would, in the apprehension of 

^ Beg, V. Manohar, 5 Bom. H.C. C.C. 17. ^ Beg, v. Ward, 1862. 

^ Bohiasott v. Bobinson, 29 L.J. Mat. 178. ** 30 L.J. Mat. 2. 



802 


CONNIVANCE. 


CObap. XIIX. 


reasonable men, result in the wife’s adultery— whether that 
state of things was produced by the connivance of the 
husband, or independent of it — and if the husband, intend- 
ing that the result of adultery should take place, did not 
interfere when he might have done so to protect his own 
honour, he was guilty of connivance.” 

In a later case,^ Cresswell, J., laid down the law a little 
more cautiously. He said : I think that to establish con- 
nivance it is requisite, not that the party conniving should 
be actually an accessary before the fact, so as to have taken 
any active measures to bring about the result of adultery, 
but that he should be cognizant that such a result would 
follow from certain transactions that he approved of and 
consented to ; and that, therefore, on the principle volerUi 
lion jit injuriay he cannot complain of any act he passively 
assented to.” 

But where the husband, after some angry discussion with 
his wife respecting the impropriety of her conduct, told her 
that she could not lead this life any longer, and that she 
must either give up her paramour or give him up, and that 
she could not live with him any longer if she continued her 
intimacy with the former, after which she deliberately left 
her husband, with full knowledge on his part that she was 
going to join the adulterer, and without his making any 
■effort to prevent it, this was held not to amount to con- 
nivance. Sir C. Cresswell said : " I cannot construe that 
into a willing consent that the adultery should be committed. 
It is an unwilling consent, given because she would not 
•comply with the condition he insisted upon of giving up 
the improper intimacy. By connivance I understand the 
willing consent of the husband, that the husband gives a 
willing consent to the act, although he may not be an acces- 
sary before the fact ; that, although he does not take an 
active part towards procuring it done, he gives a willing 
consent and desires it to be done. What this man desired 
WQM, not that the act should be done, but that she should 
not torment him by keeping up an intimacy of this character 
and at the same time living with him as his wife, and that 
she should give up the one or other.” ^ 

The Pen^ Code merely uses the word ** consent,” not 
willing consent ; ” but I conceive that the above’ con- 
struction must be put upon the term. An unwilling consent 

' Oltrnnie v, Glennie^ 32 L.J. P. & M. 17. 

Man'is v. Marris^ 31 L.J. Mat. 69 ; S.C. 2 Sw. & Tr. 530. 
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is not a consent at all. It is simply a submission to what is 
unavoidable* 

On the other hand, evidence of merely passive acquies- 
cence in a state of adultery after full knowledge of it, and 
without taking any steps to procure redress, has been held 
to be evidence of consent amounting to connivance, so as to 
disentitle the acquiescing party to a divorce ; ^ because a 
divorce is only granted when the applicant is feeling and 
suffering under a sense of wrong, when the complaint is pre- 
ferred. But it may be questioned whether, under the Penal 
Code, an ex post facto acquiescence can be used except as 
evidence of an acquiescence previous to the act. If there 
was no consent, or connivance, up to the time the act was 
committed, then the offence is complete, and it is difficult 
to see how it can be obliterated by any subsequent consent. 

§ 638. This section is intended to protect the husband’s 
rights, and, therefore, any consent, or connivance, which 
shows an abandonment by the husband of his claim to con- 
tinence on the part of his wife, will bar an indictment, even 
though the consent, or connivance, be to a different adultery 
from that which is speciHcally charged. Tlierefore, it is 
held that a consent to his wife’s adultery with one man is 
a bar to proceedings in the Divorce Court against another 
man, or against the same man for a subsequent act of 
adultery.'^ This rests on the presumption that an assent 
once given continues. But a case might occur where a 
sinful wife might become reconciled to her husband, and 
resume a life of chastity, while he miglit resume his efforts 
to protect her virtue, and then, I conceive, the right to 
prosecute would revive. 

Can a second prosecution be maintained against the same 
man for adultery with the same woman, she not having in 
the mean time returned to her husband’s protection ? The 
case actually arose in the 4th Sessions of 1864, Bombay, 
and Hore, J., directed the jury that the prosecution was 
maintainable, and that the former conviction was rather an 
aggravation of the offence. There the woman had left her 
home before the first conviction, and lived in the prisoner’s 
house the whole time he was undergoing his sentence ; and 
the adultery complained of in the second prosecution was 
committed in that house as soon as the prisoner was released. 

* Boulting v. Boulting^ 33 L. J. Mat. 33 ; S.C. 3 Sw. & Tr. 329. 

^ Gipps V. Gippsy 32 Ii.J. Mat. 78; S.C. in House of Lor^: 33 ibid. 
161 ; S.C. 11 H.L. Ca. 1. 
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With great respect for the learned judge, I conceive that no 
prosecution was maintainable. As Lord Chelmsford said in 
the case of Qipps v. Oipps : ^ It must be borne in mind 
that the offence of adultery is complete in a single instance 
of guilty connection with a married woman. It is the first 
act which constitutes the crime, and though the adulterous 
intercourse between the parties should continue for years 
there is not a fresh adultery upon every repetition of the 
guilty acts, although all and each of them may furnish 
evidence of the adultery itself. The inference which I draw 
from this view of the subject is, that if a husband, having 
the right to divorce his wife for adultery, abandons that 
right in consideration of a sum of money received from the 
adulterer, he can never afterwards be a petitioner for a 
divorce on the ground of his wife’s criminal intercourse 
with the same person.” 

It seems to be an equally legitimate inference that a 
husband who, having a right to institute a prosecution for 
adultery, does so, and enforces the full penalty of the law 
against the offender, cannot punish iiim a second time for a 
renewal of intercourse which inflicts no fresh injury upon 
himself. Of course, it would be different if he had condoned 
the offence, and taken the wife back again into his society.^ 

§ 639. Taking or enticing away a Married Woman. — The 
offence constituted by s. 498 consists in (1) taking or 
enticing away, or concealing, or detaining, (2) with intent 
that she may have illicit intercourse with any person,. 
(3) any woman who is or is known or believed to be the 
wife of any other man, (4) from that man, or from any 
person having the care of her on behalf of that man. The 
elements of the crime are the same as those of kidnapping 
from lawful guardianship, as defined by s. 361,^ except as to 
the intent. The .section is intended to protect the rights 
of the husband. The consent of the wife is perfectly 
immaterial. The fact that she goes away with another 
man of her own accord, as generally happens, is no excuse 
for him, provided his part in the transaction can be 
characterized as taking or enticing her away. In a case 
where the jury found as a fact that the woman asked the 
prisoner to allow her to go with him, that all the solicita- 
tion proceeded from her, and that the prisoner for some 

^ 33 L.J. Mat. 169. 

2 Seejjcr Liord Westbury, 33 L.J. P. & M., at p. 164. 

^ Sec the discussion U 2 )(m that section, an*r, §§ 448-^54. 
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time refused to yield to her request, but that finally he met 
her when she left her husband’s liouse, and went off with 
her by railway; it was held that the offence was complete, 
Scotland, C.J., said, ** If whilst the wife is living witn her 
husband a man knowingly goes away with her in such a way 
as to deprive the husband of his control over her with the 
intent stated in the section, that I think is a taking from 
the husband within the meaning of the section. The wife’s 
complicity in the transaction is no more material on a 
charge under this section than it is on a charge of 
adultery.” ^ The same rule applies where the offence 
charged is that of enticing away a married woman. In this 
case the defendant is an active agent in the transaction, but 
the enticing may exist though the wife is willing and ready 
to be enticed. Therefore, where a procuress induced a 
married woman of twenty to leave her husband, and the facts 
showed that “ she had made her deliberate choice, and was 
determined of her own free will to leave her husband and 
become a prostitute in Calcutta,” the Bengal High Court 
held that no conviction could be maintained under s. 366, 
but that there was quite sufficient evidence to convict the 
prisoner of enticing under s. 498, for whatever the wife’s 
secret inclinations were, she would have had no opportunity 
of carrying them out had not the prisoner interfered.” ^ It 
is, however, necessary that the final act which severs the 
connection between the wife and her husband should be 
one in which the defendant takes part, either by way of 
influence, advice, or assistance. If a woman of her own 
accord, and without any persuasion or inducement held out 
to her by the defendant, and without any complicity on his 
part, were to leave her husband and go to the defendant, 
who allowed her to remain with him, this would not be an 
offence under s. 498. Though it might be his moral duty 
to restore her to her home, the statute does not say that he 
shall restore her, but only that he shall not take her away.® 

§ 640. The words conceal or detain ” refer to some 
active conduct on the part of the accused beyond that of 
merely permitting her to remain in liis house. It is possible 
to conceal a woman with her own consent, but it is not 
possible to detain her when she is willing to remain. In 

such a case the Madras High Court said : “ The words of 

* 

^ Heg. V. Kumarasami, 2 Mad. H.C. 331. 

* Beg. V. Srimotee Poddee, 1 Sutli. Cr. 45. 

® Beg. V. Olffier, 10 Cox, 402 ; ante^ § 452. 
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the section, ^ conceals or detains,’ may and were, we thinks 
intended to be applied to the enticing and inducing a wife 
to withhold or conceal herself from her husband, and assist- 
ing her to do so, as well as to physical restraint or prevention 
of her will or action. Depriving the husband ot* ids proper 
control over his wife for the purpose of illicit intercourse is 
the gist of the offence, just as it is of the offence of taking 
away a wife under the same section, and a detention occasion- 
ing such deprivation may be brought about simply by the 
influence of allurements and blandishments* Here there 
is no reasonable evidence to show that the woman had not 
perfect freedom to leave the house, or that any illurement, 
or persuasion was required or used, to induce her to remain.”^ 
The words such woman in this clause of the section do 
not mean ‘‘such woman so enticed as aforesaid,” but do 
mean “ such woman whom he knows or has reason to believe 
to be the wife of any other man.” If a woman were to come 
to another person without his doing any act amounting to 
a taking or enticing, and he were then to conceal or detain 
her with the intent defined, he would have committed an 
offence under s. 494. 

The wording of the section as to intent shows that the 
offence may be committed either by an intending adulterer, 
or by a procurer who intends to pass the woman on to some 
other person. 

§ 641. It is essential to the offence that the woman should 
be taken from the husband or some one who has the care of 
her on his behalf. Primd facie a wife who is conducting 
herself properly is always under the control, or in the leged 
possession of her husband. It is not essential that he should 
be living with her. He may be absent on business, or his 
employment may compel him to live apart.® Nor can it 
make any difference whether the house is hired by him, or 
by her, or by some one else, so long as it is occupied by her 
as his wife, living under his protection, and subject to his 
rights over her. If, however, the wife had abandoned her 
husband, and was living apart from and in defiance of him, 
and a fortiori if she had taken to a criminal life, it could 
not be said that by any act of another she was taken or 
enticed from her husband.^ 

* Ite Sundara Ddss ITevan^ 4 Mad. H.C. 20. 

- Beg. V. Niader, 10 All. 480. 

^ Mutty Klian v. Mungloo^ 5 ISuth. Or. 50. 

* 8eo Jirg, V. Gunder Singh, 4 Sutb. Or. 6 ; and cases cited, a^iie, § 451. 
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Where it is doubtful which of the offences enumerated in 
tbe section the accused has committed, the finding may be 
in the very words of the section, though such a finding 
should be avoided if possible.^ 

No court shall take cognizance of an offence under s. 497 
or 8. 498, except upon a complaint made by the husband of 
the woman, or in his absence by some person who had care 
of such woman on his behalf at the time when such offence 
was committed.^ But the death of the husband does not 
terminate a prosecution which has been once instituted by 
bim.° The fact that the husband has appeared as a witness 
to prosecute a prisoner charged with committing rape upon 
his wife, does not amount to such a complaint by him as 
will sustain an alternative charge against the same prisoner 
for committing adultery with the wife.^ 

* ^eg. V. Mothoora Nath, 22 Suth. Cr. 72. ® Crini. P.C., s. 199. 

“ 4 Mad. H.C. Appx. Iv. * Empress v. KaXlu, 5 All. 233. 
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CHAPTER XIV. 

I. Defamation, §§ 642 — 673. 

II. Criminal Intimidation and Annoj’ancc, §§ 674r — 679. 

§ 642. Defamation. — The law upon the subject of Defa- 
mation may be conveniently discussed under the following 
heads : — 

First. — What is defamation, where nothing is known 
about the facts of the case except what is necessary to 
explain the real meaning of the imputation complained of? 
(§§ 643—648). 

Second. — What are the cases in which an imputation 
which is prima facie defamatory, is not punishable as such ? 
(§§ 649—667). 

Third. — What is the making or publishing of an imputa- 
tion ? (§§ 668—670). 

Fourth. — What are the respective functions of judge and 
jury upon a trial for defamation ? (§§ 671 — 673). 

First . — The law upon the first point is laid down as 
follows in s. 499 of the Penal Code : — 

“ Whoever, by words either spoken or intended to be read, 
or by signs, or by visible representations, makes or publishes 
any imputation concerning any person, intending to harm, 
or knowing, or having reason to believe, that such imputation’ 
will harm the reputation of such person, is said, except in 
the cases hereinafter excepted, to defame that person. 

JExplanation 1. — It may amount to defamation to impute 
anything to a deceased person, if the imputation would 
harm the reputation of that person if living, and is intended 
to be hurtful to the feelings of his family or other near 
relatives. 

Explanation 2. — ^It may amount to defamation to make 
an imputation concerning a company, or an association, or 
collections of persons as such. 

Explanation 3. — An imputation in the fortu of an alter- 
native, or expressed ironically, may amount to defamation. 
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Explanation 4. — No imputation is said to harm a person’s 
reputation, unless that imputation, directly or indirectly, in 
the estimation of others, lowers the moral or intellectual 
character of that person, or lowers the character of that 
person in respect of his caste or of his calling, or lowers the 
credit of that person, or causes it to be believed that the 
body of that person is in a loathsome state, or in a state 
generally considered as disgraceful. 

It will be observed that this section makes no distinction 
between oral and written defamation. Also that it only 
applies to attacks made upon individuals. Imputations of 
a seditious character directed against the Government are 
provided for by s. 124A, which has been already discussed 
(antCy §§ 277 — 281). Blasphemous libels are not punishable 
at all, unless so far as they consist in words or acts which 
constitute an offence under s. 298. 

§ 643. The mode in which the imputation is conveyed is 
quite immaterial. The words may even profess to be words 
of praise, provided they are so framed as to show that an 
opposite meaning is intended. As Buller, J., said: ^ Upon 
occasions of this sort I have never adopted any other rule 
than that which has been frequently repeated by Lord 
Mansfield to juries, desiring them to read the paper stated 
to be a libel as men of common understanding, and say 
whether in their minds it conveys the idea imputed.’’ 
Exactly the same rule applies where the imputation is not 
contained in a statement, written or spoken, but in some 
representation or by signs. Where tlie meaning of the 
imputation is ambiguous, or where it does not on its face 
apply to the complaint, evidence is admissible to explain its 
meaning, or to show who was the person really meant. Where 
a person is slandered by insinuation, or without mention of 
his name, it is everyday’s practice to call witnesses and 
ask them whom they understood to be aimed at by the 
libellous matter. The ultimate question, whether the com- 
plainant really was intended, is of course a question of fact 
for the tribunal.^ , In all such cases the English practice is 
to state in the charge the meaning which the prosecution 
intends to a£Sx to the libel, by means of averments which 
are technically called innuendoes. These are unnecessary 
where the libel on its face is clear and specific. Where it 

1 Rex V. WaUoriy 2 T.B. 206. 

Rer Lord Mansfield, R, v. Shipley y 4 Doug. 1G4; Lffanu v. MaU 
colmson^ 1 H.L. Ca. 637 ; per Lord Campbell, at p. 668. 
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is ambigtiouSy sncli averments appear to be material and 
necessary, as without them the defendant would not know 
what charge he had to meet, and therefore if the prosecution 
fails to make out the meaning which it has attached to the 
statement, the Crown cannot repudiate it at the trial and 
set up another meaning.^ Of course this might be done 
by altering or amending the charge in the manner 
authorized by the Criminal Procedure Code (ss. 226 — 232 ; 

§ 693). The office of an innuendo is to explain 
the meaning which the defamatory matter was intended to 
convey, and was capable of conveying ; not to extend its 
natural meaning, or to add to it some meaning which it is 
incapable of bearing. “ Suppose the words to be ‘ a murder 
was committed in A’s house last night,’ no introduction can 
warrant the innuendo, * meaning that B committed the 
murder,* nor would it be helped by the finding of the jury 
for the plaintiff. For the Court must see that the words do 
not and cannot mean it, and would arrest the judgment 
accordingly.”^ On the other hand, the meaning of any 
words, representation, or signs, is that which they would 
convey to persons of ordinary common sense, who are 
possessed of the information which would enable the state- 
ment to be understood. This is the meaning which affects 
the complainant, and the defendant is not allowed to set up 
any non>natural sense different from that which the rest of 
mankind would understand by what he said or did.® 

§ 644. These principles received a remarkable illustration in 
the recent case of Monson v. Tussaud.^ Mr. Monson had been 
tried in Scotland for the murder of Lieutenant Hambrough, 
who was found with his brains blown out in the course of a 
shooting party. The theory of the prosecution was that he 
had been shot by Mr. Monson ; that of the defence was that 
his gun had gone off by accident. The jury returned a 
verdict of not proven,” which meant that they could not 
make up their minds whether the prisoner was innocent or 
guilty. The defendant was the proprietor of a well-known 
waxwork exhibition. A figure representing Mr. Monson, 
and near to which was a gun, described as his, was exhibited 
by the defendant in a room next to one known as the 

1 Williams V. Stoll, 1 C. & M. 675. 

^ Per curiam^ Solomon v. Lawson, 8 Q.B. 823 ; per Lord Campbell, 
L'fanu V. Malcolmson, ub, sup,; see, further, post, § 672. 

^ See the cases cited, ants, §278; Peo, v. Paniauand, 3 All. 664. 

^ (1894), Q.B. 671. 
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Chamber of Horrors. In the same room with him were 
figures of Napoleon I., Mrs. May brick, a convicted murderess, 
Pigott, a perjured witness and suicide, and Scott, who had 
been accused as an accomplice of Monson in the murder. 
The Chamber of Horrors was devoted to murderers and 
relics connected with murders. In it was a representation 
of the place where the body of Lieutenant Hambrough was 
found, with a description, Ardlamont Mystery. Scene of 
the Tragedy.” Mr. Monson sued Tussaud, alleging that the 
whole exhibition was a libel on him. An application for an 
injunction pending the hearing was made and granted by 
Mathew and Collins, JJ., who held that the exhibition was 
so managed as necessarily to convey the imputation that the 
plaintiff was connected with a crimes and not that he was 
a spectator of an accident. On appeal, further affidavits 
were filed, which tended to show that the plaintiff was 
himself a consenting party to the exhibition, and mainly on 
the strength of theSe the injunction was dissolved. Lord 
Halsbury, however, expressed his entire approval of the 
judgments below, and the other judges do not seem to have 
disapproved of them. When the case came on for hearing, 
on the 30th of January, 1895, Lord Bussell, C.J., in the 
course of his charge to the jury, said : “ Could any one 
doubt that the exhibition conveyed in a clear and unmistak- 
able way, ‘This is Monson, the man who was tried for the 
murder of Cecil Hambrough by a jury in Scotland ; was not 
acquitted of that crime ; and against whom a verdict of 
“not proven” only was passed.’ If it meant that — and it 
could not mean anything else — could the jury have any 
hesitation in saying that it was a libellous publication ? ” ^ 

§ 645. Truth of LibeL — Nothing is said in the definition 
of a defamatory imputation to imply that it must be false. 
For this purpose it is necessary to resort to the first Excep- 
tion : “ It is not defamation to impute anything which is 
true concerning any person, if it be for the public good that 
the imputation should be made or published.. Whether or 
not it is for the public good is a question of fact.” 

The result of the definition and of the Exception is to 
assimilate the law of India to that of England, since Lord 
Campbell’s Act, 6 & 7 Viet., c. 96. The general rule in 

1 Reported in the Times^ and more fully in the Daily Graphic^ of 
Jan. 31» 1895. The jury found a yerdict for the plaintiff, but assessed 
the damages to his character at one farthing. 
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^England was that, on an indictment for libel, its truth could 
not be pleaded as a defence to the charge, nor even proved 
after conviction in mitigation of punishment, though it 
might be shown for that purpose that the defendant, when 
he published the charges contained in the libel, believed, 
and had reasonable ground to believe, that the charges were 
true.^ Under Lord Campbeirs Act, which is, in substance, 
the same as the above Exception, the defendant was allowed 
in such a ease to prove that the statement was true, and 
that it was for the public benetit that the matters alleged 
should be published. Both parts of the plea have to be 
established. A remarkable instance of the success of such 
a defence was the collapse of the prosecution brought against 
the Marquis of Queensberry by Oscar Wilde, in 1895. The 
same doctrine once existed in civil cases, where the action 
was for slander in writing,^ though it has long since been 
settled that in all suits for defamation the truth of the libel 
may be pleaded as a justification. Even in such cases, 
however, the purely wanton raking up of the past events of 
a man’s life appears not to be always capable of justification. 
In an early case,^ the plaintiff sued for defamation, the 
defendant having said of him, He is a thief, and wliy will 
you take his part.” The plea was that the plaintiff had 
stolen a sheep ; to which it was replied, that the King had 
issued a general pardon, and that he came within its terms. 
This replication was held good, even though the defendant 
did not know of it, on the ground that a royal pardon 
cleared the offender of the crime and infamy. The Court 
said, that a person who did not know of a secret pardon, 
might arrest a man for felony, ** because it is an advance- 
ment of justice, but so it is not to call him a thief, for that 
is neither necessary, nor advanceth nor tends to justice.” 
In a recent case, . where, in an interchange of amenities 
between newspaper editors, one called the other a felon- 
editor, and was sued accordingly, it was pleaded that the 
defendant had been convicted of felony and sentenced to 
twelve months’- imprisonment. Replication that the con- 
viction had taken place many years ago, and that the 
plaintiff had endured his punishment, and by virtue of 
stat. 9 Geo. IV., c. 32, s. 3, was in the same position os 
if he had been pardoned. The replication was held good. 
The Court, referring to Cuddington's case, said that the 

^ jR, V. Halpin^ 9 B. & C. 65. 

5 Bac. Abr. 203. ^ Vuddington v. Wilkins^ Hob. 81. 
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Legislature deliberately adopted tbe view of the judges; it 
was considered to be proper that a person who had endured 
the punishment for his offence, should not be liable to have 
I'eflectioris made upon him. Such questions could be put in 
cross-examination, where it W6is necessary, for purposes of 
justice, to test his credibility, “ but needlessly to rake up the 
past misfortunes of another person, shows a malignant and 
wicked frame of mind.” ^ In Monaon's case {ante^ § 644), Lord. 
Halsbury, after citing the above decisions, said : It seems 
to be thought that because it could be said that it was true 
that the applicant was tried for murder, this is of itself a 
sufficient answer. It seems to me that this is no answer 
lit all. Because the applicant was tried for murder, and 
because the circumstances of the trial are commonly known 
by the report of proceedings in a court of justice — privi- 
leged, be it observed, because they are such reports, — this 
does not justify the unauthorized and unproved repetition 
as a narrative of circumstances of suspicion, or of evidence, 
which certainly were urged by the proper authority, as 
showing that he was guilty of murder.” ^ 

Even where it is lor the public benefit — that is, for the 
benefit of a portion of the nublic — that certain facts should 
be made known, the privilege conferred by Exception 1 
may be taken away, if the facts are disseminated to a circle 
of readers wider than those who can possibly be interested 
in the facts communicated. This would warrant a finding 
that the statement was not for the good of the public 
actually addressed.® 

Where it is intended to rely on the truth of a libel as a 
defence to the charge, it is necessary to plead specially 
justifying it, so that the prosecutor may know what the case 
is that he has to meet, and he will be entitled to full 
particulars where the charge does not of itself supply them.* 
Where the prosecutor is examined as a witness, he should 
be distinctly cross-examined upon all the facts which it is 
intended to prove against him.® 

§ 646. Intention to injure . — By s. 499 the person who 
defames another must be intending to harm, or knowing, 

1 Levman v. Latimer. 3 Ex. D. 352. 

^ (1894), 1 Q.B., p. 6fe. See also the remarks of Sir James Stephen> 
2 Steph. Orim. L. 386. 

^ Reg. V. Janardhan Damodhar, 19 Bom. 703. 

* Speck V. Phillips^ 5 M. <& W. 279. 

® Reg, V. Dhum Singh, 6 All. 220. 



314 


INTENTION TO INJURE, 


[Chap. XIV. 


3r having reason to believe, that such imputation will harm 
the reputation” of the person defamed. It is probable that 
this clause throws no greater burthen upon the prosecution 
than arises under English law from the word malicious,’" 
which is part of the definition of a libel. In the English 
law of libel, malice is said to be the gist of action for 
defamation. And though it is true that by malice, as 
necessary to give a cause of action in respect of a defamatory 
statement, legal and not actual malice is meant, while by 
legal malice, as explained by Bayley, J., in Bromage v. 
Prosser^ is meant no more than the wrongful intention 
which the law always presumes as accompanying a wrongful 
act without any proof of malice, yet the presumption of law 
may be rebutted by the circumstances under which the 
defamatory matter has been uttered or published.” ^ In a 
case where it was found as a fact that the defendants by 
their servant had published a libel. Lord Esher said : “ If 
the matter stood there without more the law would infer 
malice, the meaning of which really is that it does not 
signify what the motive of the person publishing the libel 
was, or whether he intended it to have a libellous meaning 
or not.’" ® The mode of rebutting the inference of malice is 
by disproving the state of things from which the law infers 
malice, either by showing that the statement is not a libel 
at all, or that it comes within one of the classes of cases to 
which no legal presumption of an intention to injure is 
attached. ‘‘ The accused may be able to show that, though 
the matter is defamatory, it was published on a privileged 
occasion, or he may be able to avail himself of the statutory 
defence that the matter complained of was true, and that its 
publication was for the public benefit ; and tliose classes of 
cases were meant to be excluded from the purview of the 
section by the use of the word * maliciously." " ^ Hence the 
question for the jury, in cases tried by a jury, is whether 
the statement complained of is a libel, and the correct mode 
of putting this question to them is that stated by Best, J., 
in JS. V. BurdettJ^ With respect to whether this was a 
libel, I told the jury that the question whether it was 

^ 4 B. & O., at p. 255. 

J^er Cookbum, C.J., Wason r. Walter^ L.R., 4 Q.B. 73, at p. 87. 

“ Nevill V. I^ine Arts Insurance Co. (1895), 2 Q.B. 166, at p. 168. 

* Per Lord Bussell, O.J., on the coustruction of the Libel Act, 1843, 
6 & 7 Viet., c. 96, s. 5 ; Peg. v. Munslotv (1895), 1 Q.B. 758, at p. 761. 
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published with the intention alleged in the information was 
peculiarly for their consideration ; but I added that this 
intention was to be collected from the paper itself, unless 
the import of the paper were explained oy the mode of 
publication, or any other circumstances. I added that if it 
appeared that the contents of the paper were likely to excite 
seaition and disaffection, the defendant must be presumed 
to intend that which his act was likely to produce.** When 
the fact of a libel is found according to these directions 
the case is over, unless the defendant sets up some special 
defence. ** The judge ought not to leave to the jury whether 
the defendant intended by a libel to injure the plaintiff. 
Every man is presumed to intend the natural and ordinary 
consequences of his act. If the tendency of the publication 
was injurious to the plaintiff, the law will assume that the 
defendant, by publishing it, intended to produce the injury 
which it was calculated to effect.*’ ^ 

§ 647. It seems to me that there is nothing in the language 
of the Code which leads to any different conclusions. When 
a defendant says that he did not intend to damage the 
reputation of the prosecutor, what does he mean ? Does he 
mean that he did not intend by his language to convey 
anything that would harm the character of the prosecutor ; 
or that he was justified in saying what he did, but that his 
object was not to injure the complainant, but to discharge 
a duty ; or, that in using language of a defamatory nature, 
he had no wish to hurt him, and did not suppose he would 
be hurt ? It is obvious that in the first case wliat he really 
asserts, is, that a false construction has been put upon his 
words. Primd faciey a man’s words must be judged according 
to the meaning which is ordinarily put upon them. But in 
every country there are numerous terms of abuse which 
literally convey the imputation of a crime, but which, when 
used by one angry man to another, merely show that he 
wants to insult him, and are understood to mean nothing 
more. So the mere fact that defamatory words are used as 
a jest is in itself no defence,’ for, as Sergeant Hawkins says. 

Jests of this kind are not to be endured, and the injury to 
the reputation of the party grieved is in no way lessened by 
the merriment of him who makes so light of it.*’ ^ But it 
would be very material to show that the words were spoken 

1 Per Lord Tenterden, C.J., Haire v. Wilson, 9 B. & C. 643 ; 7?. v. 
Harvey^ 2 B. & G. 267, per Holroyd, J. 

2 1 Hawk. P.C. 546. 
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as a jest to persons who received them as a jest, for this 
would show that they never had a defamatory meaning. 
And in this respect there will be a great difference according 
as the words are spoken to a few, or to a large and mixoa 
company, or according as they are written or spoken. Words 
used jestingly to a few friends will be understood as they 
were 'meant. The same words spoken in public will be 
taken up by half of the hearers as solemn earnest. Again,, 
a man who speaks will be judged according to the effect 
produced on those to whom he speaks. He is not answerable 
for the effect produced on those to w^hom his words are 
repeated, unless he intended them to be repeated,^ or 
addressed them to a person whose duty it was to repeat 
them.^ A person who writes, addresses a wider audience, 
and is responsible for the acceptation in which his language 
will be received by the general public who read his words.^ 
Possibly it might be a good defence to show that the 
defendant did not understand his own words, as, for instance, 
if he was using a language with which he was imperfectly 
acquainted. In all such cases the real defence is that the 
words used had not a defamatory meaning, and before there 
can be a conviction this defence must have been negatived 
by those upon whom the decision depends. The question 
of intention, as an independent line of defence, can in this 
point of view never arise. 

The second line of defence is a perfectly good one. It 
amounts to saying that the case comes within one of the 
Exceptions to the general rule. When this is made out, an 
express intention to injure must be established by the 
Crown, and cannot be assumed (post, §§ 655 — 657). 

The third line of defence is obviously untenable. It is 
not necessary to show that the defendant intended to hurt 
tbe man he maligns. It is sufficient under the Code to 
show that he knew, or had reason to believe, the imputation 
would do harm. This must be judged of by the nature of 
the act done, just as if the accused had stabbed the prose- 
cutor with a knife. As Sir James Stephen says: “1 don’t 
think the rule in question is really a rule of law, further or 
otherwise than as it is a rule of common sense. The only 
l)ossible way of discovering a man’s intention is by looking 
ut what he actually did, and by considering what must have 

^ Parkes v. Prescott, L.B., 4 Ex. 169. 

“ Kendillon v. Malthy, 1 O. & Mar. 493. 

r V. Clements 10 B. & C. 472 ; ante, § 278. 
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appeared to him at the time the natural consequence of his 
conduct/’ ^ 

§ 648. In order to bring within the terms of this section 
defamatory matter relating to a deceased pei*son^ it will be 
necessary to show, not only that the deceased might have 
complained of it, but also that it was written, or spoken, 
with the intention of insulting his surviving relations. I 
conceive that tlie words intended to be hurtful,” etc, in 
Explanation 1, must be taken as meaning an express and 
primary intention, as distinguished from a legal and implied 
intention. It would be indictable to rake up the vices of a 
dead man for the sake of deliberately wounding his family ; 
but no statements, however injurious, would be criminal, 
if made in the course of a hond fide history, or biography, 
the subject of which was dead.^ 

Where proceedings are taken for the defamation of a 
company or association, the matter complained of must be 
such as damages its reputation as sucn (Explanation 2). 

The words complained of, in order to entitle a corporation 
or company to sue for libel or slander, must injuriously 
affect the corporation or company as distinct from the 
individuals who compose it. A corporation or company 
could not sue in respect of a charge of murder, or incest, or 
adultery, because it could not commit those crimes. The 
words complained of must attack the corporation or com- 
pany in the method of conducting its affairs, must accuse it 
of fraud or mismanagement, or must attack its financial 
position.”^ Where a collection of persons is defamed as 
such, there must be some definite body of persons, capable 
of being identified, and to the whole of whom it can be 
asserted that the defamatory matter applies. Otherwise 
no distinct issue could be presented for trial, and the de- 
fendant would not know what charge he had to meet. 
Where the defendants were indicted for publishing a false 
and scandalous libel against divers good subjects of the 
King to the jurors unknown^ the indictment was held bad ; 
as the jury could not say that the libel was false and 
scandalous, when they did not know the persons of whom it 
was spoken, nor could they say that any one was defamed 

^ 2 Steph. Grim. L. Ill ; see 2^ Mahmood, J., Dawan Sinqh v. 
Mahip Singh, 10 AIL, pp. 451, 456. 

^ V. Topham^ 4 T.fi. 122, Liord Kenyon. 

3 Per Lopes, L.J., South Metton Coal Co. v. North-Eastern News 
Association (^1894), 1 Q.B. 133, at p. 141. 
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by On the other hand, an indictment was held good 
which defamed all the English bishops,® and all the clergy 
in Durham.® This was the ground of the decision in the 
Nil Durpan case, which caused much excitement in Calcutta 
many years ago. There, the pamphlet said, present the 
indigo planters’ mirror to the indigo planters* hands. Now 
let every one of them, having observed his face, erase the 
freckle of the stain of selfishness from his forehead.** Upon 
these words Sir B. Peacock is reported to have observed : 
‘‘ This certainly appears to me to represent to the indigo 
planters that if they look into this paper, they would see a 
true representation each of himself. Is not this a refliection 
on a certain class ? Each of them was to look at it to find 
his own picture.** 

And, again, the Chief Justice said : It is unnecessary to 
decide in this case which of the indigo planters was alluded 
to in this publication, because every one of them is asked 
to look into the mirror. Any one of them could say, * I 
am one of the men alluded to, and I have thereby suffered 
damages which I wish to recover.* Then comes the ques- 
tion as to the class itself. Is this court to be inundated 
with suits from each individual member of that class ? Has 
not the class itself a right to be protected in a criminal 
prosecution, to obviate the necessity of each party suing 
separately ? I therefore think the class has been sufficiently 
described.** ^ 

Where a libel which is really aimed at an individual 
professes to refer to an undefined class of persons, evidence 
may be adduced to show who is the person referred to, and 
the libel will then be treated as against him alone.® 

§ 649. Exceptions. — The cases in which an imputation, 
primd fade defamatory, may be excusable are stated in the 
Exceptions which complete s. 499. Of these the first has 
been already discussed iante^ § 645). The remaining Excep- 
tions are as follows : — 

Second Exception. — It is not defamation to express in 
good faith any opinion whatever respecting the conduct of 
a public servant in the discharge of his public functions, or 
respecting his character, so far as his character appears in 
that conduct, and no farther. 

^ JR. V. Orme^ 1 Ld, Bajm. 486. 

2 JR. V. Maxter, 1 Ld. Baym. 879. 

3 JR. V. Williams, 6 B. & A. 695. 

* Sup. Court, Calcutta, July 24, 1861. 
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Third Exception. — It is not defamation to express in good 
faith any opinion whatever respecting the conduct of any 
person touching any public question and respecting his 
character, so far as bis character appears in that conduct, 
€tnd no farther. 

Fourth Exception. — It is not defamation to publish a sub- 
stantially true report of the proceedings of a coui*t of 
justice, or of the result of any such proceedings. 

Explanation. — A justice of the peace, or other officer 
holding an inquiry in open court preliminary to a trial in 
a court of justice, is a court within the meaning of the above 
section. 


Fifth Exception. — It is not defamation to express in good 
faith any opinion whatever respecting the merits of any 
case, civil or criminal, which has been decided by a court 
of justice, .or respecting the conduct of any person as a 
party, witness, or agent, in any such case, or respecting the 
character of such person, so far as his character appears in 
that conduct, and no farther. 


Sixth Exception. — It is not defamation to express in good 
faith any opinion respecting the merits of any performance 
which its author has submitted to the judgment of the 
public, or respecting the character of the author, so far as 
his character appears in such performance, and no farther. 

Explanation. — A performance may be submitted to the 
judgment of the public expressly, or by acts on the part 
of th 


juagment oi tne puDiic expressly, or oy acts on tne part 
of the author which imply such submission to the judgment 
of the public. 

Seventh Exception. — It is not defamation in a person 
having over another any authority, either conferred by law,, 
or arising out of a lawful contract made with that other, to 
pass in good faith any censure on the conduct of that other 
in matters to which such lawlul authority relates. 

Eighth Exception. — It is not defamation to prefer in good 
faith an accusation against any person to any of those who 
have lawful authority over that person, with respect to the 
subject-matter of accusation. 

Ninth Exception. — ^It is not defamation to make an im- 
putation on the character of another, provided that the 
imputation be made in good faith for the protection of the 
interests of the person making it, or of any other person, 
or for the public good. 

Tenth Exception. — It is not defamation to convey a caution 
in good faith "to one person against another, provided that 
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Buch caution be intended for the good of the person to 
whom it is conveyed, or of some person in whom that person 
is interested, or for the public good. 

Now it will be seen on an examination of these Exceptions, 
and of the illustrations annexed, that they all resolve them- 
selves into two classes of cases : Firsts reports of, or com- 
ments upon the acts of public men or matters of public 
interest ; this includes Exceptions 2, 3, 4, 5 and 6. Second, 
communications made to another in the discharge of a duty 
or interest in the person who makes it. The ninth Excep- 
tion states a general principle, of which Exceptions 7, 8 
and 10 are only particular instances. This second class 
includes the whole of what are known to the English law 
as communications made on a privileged occasion. It will 
be convenient to consider these first. 

§ 650. Privilege. — The phrase ‘‘privileged communication” 
is a loose but convenient way of denoting a communication 
made on a privileged occasion. As Parke, B., said : “ The 
term ‘privileged communication* is not perhaps quite a 
correct expression. The proper meaning of a privileged 
communication is only this : that the occasion on which the 
communication was made rebuts the inference prima fade 
arising from a statement prejudicial to the character of the 
plaintiff, and puts it on him to prove that there was malice 
in fact; that the defendant was actuated by personal spite 
or ill-will, independent of the occasion on which the com- 
munication was made.** ^ An occasion is privileged when 
the person who makes the communication has an interest, 
or a duty, legal, moral, or social, to make it to the person to 
whom he does make it, and the person who receives it has 
a corresponding duty or interest to hear it. Both these 
conditions must exist in order that the occasion may be 
privileged.^ It is further essential that the statement 
complained of should be delivered in the honest belief that 
the party w'as performing his duty in making the commu- 
nication.^ The words “ moral or social duty ** have been 
defined by Lindley, L.J., as meaning “ a duty recognized by 
English people of ordinary intelligence and moral principle, 

^ Wright v. Woodgate, 2 O.M. & K., p. 577. 

^ Per Lord Esher, PtxUman v. Mill (1891), 1 Q.B. 524, p. 527 ; ptr 
Lord Campbell, C. J., Harrison v. Bush, 5 E. & B. 844 ; S.O. 25 L. J. 
Q.B. 25. 

® Per Erie. C. J., WhiUHy v. Adams, 15 C.B. N.S. 392 ; S.C. 88 L. J. 
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but at the same time not a duty enforceable by legal pro- 
ceedings, whether civil or criminal.” ^ Anything which a 
person may say or write in maintaining his own interests 
may also be said or written by his solicitor, or agent, or 
any other person to whom the protection of those interests 
is entrusted.^ When once a confidential relation is 
established between two persons with regard to an inquiry 
of a private nature, whatever takes place between tnern, 
relevant to the same subject, though at a time and place 
different from those at which the confidential relation 
began, may be entitled to protection as well as what passed 
at the original interview ; and it is a question for the jury 
whether any farther conversation on the same subject, 
though apparently casual and voluntary, does not take 
place under the influence of the conHdential relation already 
established between them, and is therefore entitled to the 
same protection.^ - 

§ 651. Probably the most instructive and exhaustive 
judgment on the subject of privilege is that of Willes, J., 
in Henwood v. Harrison^ The following instances of the 
application of the rule may be useful. An employer pub- 
lished a weekly circular addressed to his servants, in one 
issue of which the dismissal of a servant for misconduct, and 
the charges alleged against him were stated.^ A guru 
addressed a letter to the villagers directing tliat a woman 
should be excommunicated for illicit intercourse with a 
man of a lower caste.® Both statements were held privileged. 
They are instances of Exception 7. So where petitions were 
presented by the creditors of a defendant in a suit suggest- 
ing that the claim was collusive ; or by villagers praying 
for retention of a village moonsiff, and asserting that a 
Zemindar who was trying to get him removed was actuated 
by improper motives.® These would come under Excep- 
tion 8. Statements attributing unprofessional conduct to a 


1 Stuart v.. Bell (1891), 2 Q.B., p. 350. 

Baker v. Carrick (1894), 1 Q.B. 838. 

» Per Pollock, O.B., Beatson v. Skene, 5 H. & N. 838, at p. 855 ; S.C. 
29 L. J. Ex. 430. 


* L.B., 7 O.P. 606. 

& Hunt V. Great Northern By. Co. C1891), 2 Q.B. 189 ; Somervill v. 
Uawkine, 10 C.B. 583 ; S.C. 20 L.J, C.P. 131. 

® Basumati Adhikarini v. Budram Kolita, 22 Cal. 46. 

Hinde v. Baudry, 2 Mad. 13. 

* Venkata Narasirnha v. Notayya, 12 Mad. 374. 
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medical man ; a letter by the defendant to the complainant’s 
partner accusing the complainant of misappropriating money 
which ought to have been paid over to the defendant,® were 
held privileged under Exception 9. Under the same head 
would come the case of statements made in the course of 
judicial or quasi-judicial proceedings, which will be referred 
to hereafter {postf § 658) ; as, for instance, statements made 
before a pancnayet which was investigating the imputations 
made upon the character of a villager.® On tne same 
groimd, where an insurance company intimated to the owner 
of a ship, that if the plaintiff continued in command they 
would refuse to insure it. The communication was pro- 
tected, as it appeared that the company had been informed 
that he was of intemperate habits.^ 

A typical instance of cases protected by Exception 10 is 
that of characters given, or statements made in reference 
to the character of a servant or other person in a subordinate 
position, made by his former employer to one who is about 
to engage him, or by one who has taken him into his service 
to the person who recommended him. Such statements are 
privileged, whether asked for or volunteered ; but when 
volunteered, this is a circumstance which may be taken into 
consideration with reference to a question of actual malice.® 

§ 652. Mutuality of Interest. — Numerous cases have arisen 
out of the rule, that the person who receives a communica- 
tion made by a person interested in any matter must himself 
have a corresponding interest. For instance, after an elec- 
tion the^ defeated candidate or his constituents have an 
interest in exposing any malpractices which have affected 
the election. But if they address their complaints to the 
newspapers, or to persons who have no authority to afford 
redress, their complaints, if untrue, will be defamatory, even 
if they horUi fide suppose that the person addressed has 
authority in tlie matter.® But if the person addressed has 
an interest or a duty which would require him to examine 
into the truth of the charge, and to take steps to have the 
offender punished, a communication to him is privileged, 
though he is not the immediate authority through whom 

i AfcZeoc?, 3 AIJ. 342. * Beg. v. Slater, 15 Bom. 351. 

Goomdappa, 7 Mad. 86. * Hamon v. FaMe, 4 App. Ca. 247. 

^ Battle^ V. Jones, 8 B. & O. 678 ; Child v. AMeck, 9 B. & C. 408 : 

^ 33 L. J. C.P. 96 ; S.0. 15 O.B.TST.S. 422. 

IHcheson v. Hilliard. L.R.. 9 Ex. 79 ; Hehditch v. Mcllwaine (1894), 
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redress is administered.^ The same principle applies where, 
in the process of making a communication on a privileged 
occasiou, the matter is divulged to persons who are strangers 
to the matter. A communication which would be protected 
if made by A to B in his own room, or by letter, would be 
defamatory if made in the presence of a general company, 
or by telegram or postcard.^ It is not defamation for a 
man to communicate to his own wife statements affecting 
the character of a servant.^ The decision was put on the 
ground that husband and wife are one person ; but the more 
sensible reason appears to be, that the matter was one in 
which husband and wife are equally interested. So if a 
man is making, in presence of another person, a serious 
charge against him, he is justified in calling in a third 
person for his own protection to witness what takes place.^ 
Where the defendant, a member of a board of guardians, at 
a meeting where the claims of one of the servants of the 
board came under consideration, grounded his opposition 
to the claim on a statement that the servant had been 
robbing public money, and the jury found that the words 
were spoken honestly, in the discharge of a public duty and 
without malice, it was held that the privilege attaching to 
the occasion was not affected by the presence of reporters, 
over whom the defendant had no control, and whom he 
could not remove.® 

§ 653. The same question has arisen several times where 
in the ordinary course of business a letter passes under the 
eyes of different persons before it reaches its destination. 
In Fullmcm v. Hill ® the defendants wrote a defamatory letter 
to the plaintiff, who was a member of a mercantile firm. 
The letter was primd facie privileged, but it was dictated 
to a shorthand clerk, who tnen copied it out by a type- 
writer, from which it was press-copied by an office boy. 
On reaching the plaintiff’s firm, it was opened in the usual 
course of business by one clerk, and shown to another, 
before it reached the principal for whom it was intended. 
These circumstances were held to deprive the letter of its 
protection. The Court held that neither the practice of 

1 Harrison v. Bush^ 6 E. & B. 844:; S.C. 25 L.J. Q.B. 25. 

Williamson v. Freer^ L.B., 9 C.P. 393 ; Beg, v. Sri Vidya Sankara, 
6 Mad. 381 ; Thiagaraya v. Krishnaswami, 15 Mad. 214. 

3 Weni\nhah v. Morgan, 20 Q.B.D. 635. 

^ Taylor v. Hawkins, 16 Q.B. 308 ; S.C. 20 L.J. Q.B. 313. 

^ Pittard v. Oliver (1891), 1 Q.B. 474, ® (1891), 1 Q.B. 524. 
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business nor tbc necessities oi the cftse mnde nny difference. 
-A. person who writes of another what is pv^vtiQ, f<xcic libellous 
must at his own peril keep it from all persons to whom he 
is not privileged to show it. This case was distinguished 
in a later one, where a solicitor acting for his client wrote 
to the plaintiff a letter containing matter defamatory of 
her, and gave it to his clerk to copy. It was held that this 
did not destroy the privilege. Lopes. L. J., said : ** The 
ground of the decision in Pullman v. JSill was, that it was 
i]ot the usual course in a merchant’s business to write letters 
containing defamatory statements, and to communicate 
them to a clerk in the oflS.ee. I adhere to what I said in 
that case as to there being neither a duty nor an interest 
in a merchant to make such a communication as was there 
made. The case of a solicitor seems to me to be certainly 
difterent. The business of a solicitor’s oflfice could not be 
carried on unless it were comrnuniented to the clerks in the 
office, and it is common knowledge that such is the usual 
course.” ^ And so if it was necessary or proper to com- 
municate matter to a large number of persons, and the 
occasion is such that if tlie matter is defamatory it would 
be privileged, it is allowable to have the matter printed for 
circulation, as being a necessary and reasonable mode of 
communicating it to those who have an interest in receiving 
it.® No doubt the same decision would be given if, on a 
privileged occasion, it became necessary to use the tele- 
graph. As, for instance, if one police-officer had to direct 
another to arrest a supposed criminal who was about to 
leave the country. 

654. Good Faith. — It will be remarked that in Exceptions 
7, 8, 9, and 10, it is always stated that the imputation must 
be made in good faith. Taking the ordinary meaning of 
the words, this is nothing more than is required by the 
English law. ‘‘To entitle matter otherwise libellous to 
the protection w^hich attaches to communications made in 
the fulfilment of a duty, hona fides, or, to use our own 
equivalent, honesty of purpose, is essential ; and to this 
again two things are necessary : first, that the communi- 
tion be made not only in the course of duty, that is, an 
occasion which would justify the making of it, but also 
from a sense of duty; secoudly, that it be made with a 

^ Bopsius V. Qohlet Frhres (1894), 1 Q,B. 842. 

^ Lawless v. Anglo^Egyptian L.K., 4 Q.B. 262 ; Andrews v. Nott^ 
Bower (18951 1 O.R. 
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belief in its truth,” ^ So Lord Esher said : Though what 
is said amounts to a slander, it is privileged, provided the 
person who utters it is acting honajide^ in the sense that he 
is using the privileged occasion for the proper purpose, and 
is not abusing it.”^ Under the Penal Code, however, by 
s. 52, ‘‘nothing is said to be done or believed in ‘good faith/ 
which is done or believed without due care and attention.” 
Then by s. 105 of the Indian Evidence Act, when a person 
is accused of any offence, the burthen of proving the exist- 
ence of circumstances bringing the case within any special 
exception or proviso contained in any other part of the same 
Code, or in the law defining the offence, is upon him, and 
the Court shall presume the absence of such circumstances.” 
It is probable that in practice this definition of good faith 
will make little difference in the proof required in England 
and in India. Due care and attention in arriving at any 
belief is exactly the same thing as reasonable and probable 
cause, which it has been decided depends upon the whole 
circumstances of the case, and not upon the omission to 
make any specific inquiry which might have thrown light 
upon it.® It will, however, in many cases affect the pro- 
cedure lit the trial. According to English law, “ It is for 
the defendant to prove that the occasion was privileged. If 
the defendant does so, the burthen of showing actual malice 
is cast upon the plaintiff ; but unless the defendant does so, 
the plaintiff is not called upon to prove actual malice.” * 
The reason of this is, that in English law the essence of the 
offence is an intention to do a wrongful act. As soon as it 
appears that the occasion was privileged, the intention which 
the law infers from the defamatory nature of the statement 
is rebutted, and then an express intention must be made 
out (ante, § 650). But the privileged character of the occa- 
sion carries with it no presumption that the accused had 
made the statement, not only innocently, but after due care 
and attention. Apparently, therefore, till this has been 
shown the burthen of proof is not shifted from the de- 
fendant to the plaintiff. Accordingly, it has been held in 
India that in order to establish a primd facie case in his 
favour, the defendant must show, not only that he believe . 

1 Fer Cockbtnn, G.J., Dawkins v. Lord Faulet, L.R., 5 Q.B., at p. 102; 
per Lord Coleridge, C. J., Stevens v. Simpson, 5 Kx. D. 63. 

Royal Aquarium Society v. Farkinson (1892), 1 Q.B., at p. 443. 

3 pf^ri'ytnan v. Lister, L.K., 4 H.L. 521. 

* Fer Lord Esher, llehditch v. Mcllwaine (1894), 2 Q.B., p, 68. 
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is true that the facts' proved are consistent with the 
presence of malice, as well as with its absence. But this is 
not sufficient to entitle the jury to have the question of 
malice left to the jury ; for the existence of rnalice is con- 
sistent with the evidence in all cases, except those in which 
something inconsistent with malice is shown in evidence ; 
so that to say that in all cases where the evidence was con- 
sistent with malice it should, be left to the jury, would be 
in effect to say that the jury might find malice in any case 
in which it was not disproved, wiiich would be inconsistent 
with the admitted rule tliat in case of privileged communi- 
cations malice must be proved, and therefore its absence 
presumed till such proof is given. It is certainly not neces- 
sary, in order to enable a plaintiff to have the question of 
malice submitted to the jury, that the evidence should be 
such as necessarily leads to the conclusion that malice 
existed, or that it should be inconsistent with the non- 
existence of malice ; but it is necessary that the evidence 
should raise a probability of malice, and be more consistent 
with its existence than its non-existence.’’ 

§ 657. The use of extravagant and excessive language in 
conveying imputations which are themselves privileged, has 
been held to destroy the privilege. In one case this was 
so held, even though hona fides was found, and malice was 
negatived.^ Possibly this would be so under the Code, if 
the words were held not to have been used with due care 
and attention, and therefore not in good faith (ante, § 654). 
Under Bnglish law, however, the better view seems to he 
that the only questions in such a case are, privilege or no 
privilege, malice or no malice. A man who is making a 
statement on a privileged occasion may incorporate with 
it statements against others, or even against the party 
concerned, which are wholly irrelevant to the privileged 
occasion, and as to which there is no privilege at all.^ But 
w^hen there is only an excessive statement having reference 
to the privileged occasion, and which therefore comes 
within it, then the only way in which the excess is material 
is as being evidence of malice. If the jury refuse to find 
malice, a finding that the language was excessive is not one 
from which malice can be interred by law. If the law did 
infer so, it would often be inferring what is not true. A 


» I'ryer v. Kinnerdey, 15 C.B. N.S. 422 ; S.C. 33 L.J. C.P. 96. 
* Warren v. Warren, 1 O.M. & R. 250. 
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man may use excessive language and yet have no malice in 
his mind.^ 

Evidence of other libels upon the prosecutor, either 
before or after the libel complained of, is admissible for the 
purpose of proving actual malice. The more the evidence 
approaches to the proof of a systematic practice, the more 
convincing is it. The circumstance that the other libels 
are more or less frequent, or more or less remote from the 
time of the publication of that in question, merely affects 
the weight, not the admissibility of the evidence.^ 

§ 658. Abiolnte Privilege. — ^There are some cases in which 
the privilege is so absolute as to amount to a complete 
immunity, even where there is the most express malice. 
One of these cases is that of speeches made in Parliament 
or petitions addressed to Parliament.® This, however, 
appears to be part of the ancient law and custom of Parlia- 
ment, which cannot be claimed by subordinate legislative 
assemblies, unless they have been expressly endowed with 
Parliamentary privileges.^ Of course if any charge of 
defamation was made against a member of an Indian 
Legislative Assembly, or a person petitioning it, the case 
would come under Exception 9, and the presumption in 
favour of good faith would be overwhelming. 

A more common instance is the immunity attaching to 
statements made in judicial proceedings. Neither party, 
witness, counsel, jury, nor judge, can be put to answer civilly 
or criminally for any words used orally or in writing, in the 
discharge of his respective functions.® The rule applies to 
every court of justice, as, for instance, to a County Court, or 
the court of a coroner ; ® and to proceedings held under 
a Bankruptcy Act on the examination of a debtor who was 
held in custody.*^ The same doctrine extends to cases where 

^ See jpcr Lord Esher, Nevill v. Fine Arts Insurance Co* (1895), 2 
Q.B., p. 170; Lopes, L.J., ihid*^ p. 172; Cowles v. Potts* 84 L.J. 
Q,B. 247, 250 ; Spill v. Maule, L.B. 4 Ex. 232. 

^ See the answers of the judges in Barrett v. Long^ 3 H.L. Ca. 395 : 
Hemmings v. Qasson, E.B. & E. 348; S.O. 27 L.J. Q.B. 352. 

3 1 Com. Dig. 390 ; per Ld. Denman, StockdaZe v. Hansard* 9 A. & E.. 
p. 114. 

* Boyle V. Falconer^ L.R., 1 P.C. 328 ; Speaker of Legislative Assembly 
of Victoria v. Glass, L.R., 3 P.O. 560. 

^ Per Lord Mansfield, J7. v. Skinner, Lofifis, 55 ; Hart v. Gumpach* 
L.R., 4 P.C., p. 464. 

^ Scott v. Stansfield, L.R., 3 Ex. 220 ; Thomas v. Chirton, 2 B. 8. 
476 ; S.C. 31 L.J. Q.B. 189. 

7 By alls V. Leader, L.R,, 1 Ex. 296. 
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there is an authorized inquiry which, though not before 
a court of justice, is before a tribunal which has similar 
attributes, as a military court of inquiry,^ or a Medical 
Council to which a statutory jurisdiction had been given to 
adjudicate on cases of professional misconduct.^ It does 
not apply to proceedings of a municipal body, although 
they are deciding a question entrusted to them by statute, 
upon which they take evidence in an informal manner, and 
upon which they have to exercise a judicial discretion.® 

The immunity of parties and witnesses applies to all 
statements whicn they make in that capacity during the 
course of the judicial proceeding,^ whether given in open 
court, or by way of pleading or affidavit.® That of counsel 
extends to all persons who act in that capacity, whether 
barristers, pleaders, vakeels, or attornies.® 

§ 659. This immunity is not based on any presumption, 
however violent, that the words spoken have been uttered 
in good faith. They rest upon the higher principle that it 
is essential to the full and fearless administration of justice, 
that those who are protecting their own interests, or dis- 
charging duties in a judicial proceeding, should be under 
no apprehension of ulterior proceedings from the opposite 
party. ^*It is not a desire to prevent actions from wing 
brought in cases where they ought to be maintained that 
has led to the adoption of the present rule of law ; but it is 
the fear that if the rule were otherwise, numerous actions 
would be brought against persons who were merely dis- 
charging their duty.’ This rule still leaves ample pro- 
tection against abuse. A judge who exceeds his duty is 
liable to censure and removal by the Executive. A ialse 
witness may be prosecuted for perjury. An advocate may 
be reprimanded and stopped in court by the presiding 
judge, and his conduct may be brought to the notice of 
the authority which controls his branch of the profession.® 
Accordingly, it is long since established that no proceedings 
for libel or slander can be brought against judge, party, or 

^ Dawkins v. Lord JRokeby, L.B.. 7 H.L. 744. 

2 Allhutt V. General Council of Medical Education^ 23 Q.B.D. 400. 

® Boyal Aquariwrn Society v. Parkinson (1892), 1 Q.B. ^1, p. 442. 

^ As to the meaning of this phrase, see ante, §§ 325 — 327. 

» Henderson v. Broonshead^ 4 H. & N. 569 ; S.C. 28 L. J. Ex. 860. 

6 Mackay v. Ford^ 5 H. & N. 792 ; 22 L. J. Ex. 404. 

^ Per Pry, L.J., Munster v. Lamh^ 11 Q.B.D., p. 607. 

® See Indian Evidence Act, I. of 1872, s. 150. 
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witness, in respect of words spoken in the course of a judicial 
proceeding, although they are uttered falsely and maliciously^ 
and without reasonable and probable cause.^ The same rule 
to its fullest extent was laid down as to counsel in Munster v. 
Lamh^ in which the whole law upon the subject was reviewed 
by the Court of Appeal. There Brett, M.B., said (p. 599) : 

For the purposes of my judgment, I shall assume that the 
words complained of were uttered by the solicitor maliciously, 
that is to say, not with the object of doing something useful 
towards the defence of his client. I shall assume that the 
words were uttered without any justification, or even excuse, 
and from the indirect motive of personal ill-will or anger 
towards the prosecutor, arising out of some previously exist- 
ing cause ; and I shall assume that the words were irrelevant 
to every issue of fact which was contested in the court 
where they were uttered ; nevertheless, inasmuch as the 
words were uttered with reference to, and in the course of 
the judicial inquiry which was going on, no action will lie 
against the defendant, however improper his behaviour may 
have been.” 

§ 660. A privilege of so wide an extent must be strictly 
limited in the cases to which it applies. If a judge, whether 
sitting on the bench or not, hears and answers applications 
for advice by parties who have no cause pending over which 
he has jurisdiction, his remarks have nothing but the ordinary 
and limited privilege.® And this would apply to any case 
where the juage chooses to make observations, which have 
no bearing upon any judicial proceeding in which he is 
engaged. So the statements in a writ of summons have not 
the same immunity as would apply to a plaint or written 
statement.^ The same principle was applied where a party ^ 
who was defended by counsel, chose to interfere during the 
examination of a witness, and make grossly defamatory 
remarks upon his character.® So the mere fact that a man 


^ As to judges, see Scott v. Stansfieldy L.R., 8 Ex. 220 ; and per Brett, 
M.B., Munster v. Lamb^ 11 Q.B.D., pp. 603, 608, overruling the dictum 
of Lord Denman in Kendillon v. Malthy, 1 Oar. & M. 402 ; Anderson v. 
Oorrie (1895), 1 Q.B. 668 ; ante, § 129. As to witnesses, Mevis v. Smith 
18 O.B. 126 ; S.C. 25 L. J. C.P. 195 ; Henderson v. Broomhead, 4 H. & n! 
569 ; S.C. 28 L.J. Ex. 360 ; Seaman v. NetJiercU/t, 1 O.P.D. 540 ; 2 O.P.dI 
53. 


11 Q.B.D. 588. 
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is staudiBg in the witness-l^x does not protect statements 
which he might make, not as part of his evidence, nor in 
his character of witness, though if they are made in that 
character, they would not be deprived of immunity because 
they were irrelevant to the inquiry before the court.^ Still 
less would there be any privilege where the witness had left 
the witness-box and finisned his deposition.^ 

§ 661. The language of Exceptions 7 and 9 certainly does 
not import any such absolute immunity as is recognized by 
English law. Each of those Exceptions uses the tei*m good 
faith ” as an element in the definition, and this is repeated 
in each of the illustrations annexed. Accordingly, in a case 
where a party to a criminal prosecution had used defamatory 
expressions against the opposite party with reference to the 
charge, and, as a part of the proceeding, the statements were 
held to be punishable, as not being made with due care and 
attention, and, therefore, not in good faith.® In a later case, 
where a defendant in a civil suit had filed a petition, asking 
that a witness might be recalled for further examination, and 
in the petition made defamatory statements against him, the 
Calcutta Court held that he was properly convicted under 
a 500, and was not protected by Exception 9, as he had not 
acted in good faith. Phear, J., based his judgment upon 
the fact that the Penal Code alone should be looked to, 
and not the English cases, so far as they went beyond 
the provisions of s. 499.^ On the other hand, it has been 
expressly laid down by the Judicial Committee, as regards 
civil suits in India, that, on grounds of public policy, wit- 
nesses cannot be sued in a civil court for damages in respect 
of evidence given by them upon oath in a judicial proceeding. 
The ground of it is this : ,that it concerns the public and the 
administration of justice that witnesses, giving their evidence 
on oath in a court of justice, should not have before their 
eyes the fear of being harassed by suits for damages, but 
that the only penalty which they should incur, if they give 
evidence falsely, should be an indictment for perjury.^ Of 
course the rule as regards witnesses is only an instance of 

^ Per Cockbum, C.J., and Bramwell, J.A., Seaman v. NetherclifL 2 
C.P.D. 68. 

^ Dawan Singh v. Mahip Singh, 10 All., p. 455. 

^ Reg, V. Rursoram Doss, 2 Suth. Or. 36; 3 Suth. Cr. 45 ; and seo pe^^ 
Straight, J., Abdul Hakim v. Tej Chander Makerji^ 3 All. bl5. 

* Greene v. DeloMney, 14 Suth. Or. 27. 

® Raboo Gunnesh Dutt Singh v. Mungneeram Chowdhry, 11 B.L.K. 
321, p. 328, followed Bhikumber v. Becharam, 15 Cal. 264. 
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the wider rule already discussed. Hence the English rule, 
to its full extent, has been followed by the Indian courts in 
suits against a judge/ party, or witness, for defamatory 
expressions used in the conduct of a suit.^ It would be 
singular if the public policy which forbids such persons to 
be harassed by civil suits, would allow them to be harassed 
by prosecution.® Accordingly, where an application was 
made to the High Court of Madras, to call upon counsel to 
answer for language used by him while defending his client 
on a criminal charge, the application, so far as it came 
within the controlling powers conferred by s. 10 of the 
Letters Patent, was refused, and Collins, C.J., laid down the 
general principle, following Munster v. Lamh^ that an 
advocate in this country cannot be proceeded against, either 
civilly or criminally, for words uttered in his office of 
advocate." ^ The same principle was laid down by the same 
court where a witness had been convicted for defamation. 
Collins, C. J., referring to the English cases and the dictum 
in Hinde v. Baudry^ said : ^‘Tlie judges there said that the 
principle of public policy guards the statement of a witness 
against an action whether the statements were malicious or 
not. I think the same observations will apply if the criminal 
law is set in motion, and proceedings taken under s. 500 
of the Indian Penal Code. If the petitioner gave false 
evidence, he can be punished for that offence." ® The same 
ruling was followed where a man who had answered questions 
put to him by the police under s. 161 of the Criminal 
Procedure, was indicted for defamation^ These cases again 
were followed in Bombay, where witnesses had been con- 
victed under s. 500 for statements contained in their 
depositions.® 

In a subsequent case before the same court,® a pleader 
had been convicted of defamation for the very mild offence 
of calling the witnesses for theprosecution ** loafers." The 
decision was reversed, as the High Court held that if the 
word was defamatory, there was no evidence of express 

^ Raman Nayar v. Subramanya^ 17 Mad. 87. 

^ Nathji Muleshvar v. Lalhhai^ 14 jl^m. 97. 

® See per Shephard, J-, 11 Mad., p. 479. 

* Sullivan v. Norton^ 10 Mad. 28, p. 36. 

6 2 Mad. 13. 

Manjaya v. Seeha Setti^ 11 Mad. 479. 

Reg, V. Govinda Pillai^ 16 Mad. 2^. 

® Reg, v. Bahajiy 17 Bom. 127 ; Reg, v. Balkriehna. 17 Bom. 573» 

^ Re Nagarji TrUcamji^ 19 Bom. 340. 


3 H 
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malice, which could not he ' presumed, and that in the* 
absence of such proof, a court, having due regard to public 
policy, would be extremely cautious before it deprived the* 
advocate of the protection of Exception 9.** As to the 
question under discussion, however, the Court seemed inclined 
to revert to the early decisions, which laid down that the 
English law could not be resorted to where it went beyond 
the terms of s. 499. They considered that judges were 
already protected by s. 77 of the Code, and that witnesses- 
were protected by Exception 9, unless where they delibe- 
rately stated what they knew to be untrue* In such a case,, 
they ought to be charged for giving false evidence, on the* 
general principle laid down in Reg. v. Gtundya^ that it is 
an invasion of the law to treat an aggravated as an ordinary 
offence, and thus introduce a different jurisdiction, or a 
lower scale of punishment. 

On the whole, it cannot be said that the law as to parties 
or counsel is finally settled in India.^ 

§ 662. Public Eeports. — It must not be supposed that,, 
whenever one person is protected in making a defamatory 
statement, another person will be protected in publishing 
it. Whether he may do so or not will depend upon a 
completely different question, whether the persons whom he 
addresses, if limited in number, or the general public, if the 
matter appears in a public print, have such a right or 
interest to know the particular matter as will justify its 
being spread abroad. The strongest ease of this sort is that 
of judicial proceedings. These are provided for by the 
fourth Exception : It is not defamation to publish a sub- 
stantially true report of the proceedings of a court of 
justice, or of the result of any such proceedings. 

Explanation . — A justice of the peace, or other officer 
holding an inquiry in open court, preliminary to a trial in 
a court of justice, is a court within the meaning of the above 
section.” 

As to such reports. Lord Halsbury, C., said : The ground 
on which the privilege of accurately reporting what takes- 
place in a court of ju^stice is based is, that judicial proceed- 
ings are in this country public, and that the publication of 

^ 13 Bom. 602 ; see also jpost^ § 698. 

2 The Privy Council in a recent case expressed a strong opinion that 
the direct words of an Indian Act ought not to be frittered away by 
reference to English cases laying down a different rule {Norendra Nath- 
V. Kamalhasini, 23 I. A. 18). 
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what takes place there, even though matters defamatory to 
an individual may thereby obtain wider circulation than 
they otherwise would, is allowed, because such publication 
is merely enlarging the area of the court, and communi- 
cating to all that which all had the right to know/’ It 
follows that the report must fairly represent to the reader 
what he would have learnt for himself if he had been 
present. The report of the evidence on one side without 
the evidence on the other ; of the examination of a witness 
without the cross-examination ; of the summing-up or judg- 
ment, where such summing-up or judgment gave only a 
one-sided view of the case, would not be a fair report, and 
therefore would not be privileged.^ It is not, however, 
necessary that the report should be complete, in the sense 
of being verhatim^ if it is substantially fair and correct.^ 

It was held in a case in England that the privilege of 
publishing proceedings of courts of justice was not absolute, 
and that if it was shown that the report was sent to a paper 
for the mere purpose of injuring the person concerned, he 
would be liable to an action.® This, however, seems opposed 
to the language of Lord Halsbury, in a much later case 
above quoted. In Exception 4 nothing is said as to good 
faith, the only requisite being that the report should be 
substantially true. Such a report may, however, be punish- 
able under s. 292, if it contains obscene matter.^ 

As to preliminary proceedings, see RycUh v. Leader and 
Kimher v. Press Association.^ 

§ 663. Reports of debates in Parliament are privileged on 
the same principle as judicial proceedings, viz. on the public 
policy which entitles every one to know what is going on in 
Parliament.'^ But, again, the report must be a fair one. The 
report of a single speech which contains defamatory matter, 
without the others which might explain or contradict it, is 
not privileged, unless the speech is hona Jide published by 
a member for the benefit of his constituents. In that case 
there is the mutuality of interest which creates privilege.® In 

1 McuiBougall v. Knight^ 14 App. Ca. 194, p. 200 ; Flint v. Pike, 4 
B. & O. 473, p. 482. 

* Hoa/re v. Bilverloch^ 9 O.B. 20. 

® Stevens v. Sampson^ 6 Ex. D. 63. 

^ B. V. Carlisle,, 3 B. & A. 167 ; Steele v. Brannan* L.B., 7 OP. 261. 

« L.B., 1 Ex. 296. 

« (1893), 1 Q.B. 65. 

^ Wason V. Walter, L.R., 4 Q.B. 73. 

® B. V. Creevy^ 1 M. & S. 273 ; per Cockburn, O.J., L.B., 4 Q.B.D. i 
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the great case of Stocicdale v'. Hansard^ which led to a con- 
flict between the House of Commons and the courts of law, 
the Qneen^s Bench decided that the House of* Commons had 
no privilege entitling them to publish papers of a defa- 
matory nature, not being the statement of their own actual 

E roceedings. Such publications are now directly authorized 
y 3 & 4 Viet., c. 9. The judgment of Lord Denman upon 
the law apart from statute, is always referred to as embody- 
ing the soundest principles of law.^ 

Reports of the proceedings of a quasi-judicial body, which is 
entrusted with the control of persons and matters, in which 
the public are interested, and in respect of which they are 
entitled to information, are also privileged.® So are Govern- 
ment proceedings relating to matters of national importance ; 
as, for instance, where the Admiralty published a minute 
after the loss of the turret-ship Captain, to explain the cir- 
cumstances under which it had been sent out, and the 
gf^neral policy of the Board as to the construction of the 
Navy, wiiich contained a letter reflecting upon the plans of 
a naval architect.^ Whether a report of the proceedings 
of a municipal body, in the course of which aspersions are 
cast upon an individual, would have any privilege on the 
ground of public interest, seems not quite settled.® No such 
privilege exists where an ex parte statement is made as to 
H person who is not present to defend himself, and as to 
which no proof is offered and no decision is given.® Even 
where the public body is directed by statute to publish an 
annual statement of its proceedings, this does not authorize 
a report by anticipation of the proceedings at a particular 
meeting, at which charges are made, which mignt in the 
authorized annual statement be rebutted or explained.*^ 
The charge delivered by a Bishop to his clergy is privileged 
as between himself and them, and if he is attacked in public 
in respect of anything supposed to have been said in such 
charge, he is justified in sending the charge to the news- 
papers in self-defence.® 

^ 9 A. & E. 1. 

* See jper Willes, J., in Henwood v. Harrison, L.B., 7 O.P., p. 625 ; 
^er Cockbum, C.J., Wason v. Walter , L.B., 4 Q.B., p. 86. 

^ Allbutt V. Council of Medical Education, 24 Q.B.D. 400. 

^ Henwood v. Harrison, L.B., 7 O.P. 606. 

® See Davidson v. Duncan, 7 E. & B. 229 ; S.O. 26 L.J. Q.B. 104 ; 
doubted in Davis v, Duncan, L.B., 9 C.P. 396. 

0 Dwcell V. Bowler, 2 O.P.D. 216. 

Po'pham v. Pickhum, 7 H. & N. 891. 

® Laughton v. of Sodor and Man, L.B., 4 P.C. 495. 
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It is probable that in India similar decisions would be 
given in all the above cases under Exceptions 9 and 10. 

§ 664. Fair Comment. — In all the cases previously dis- 
cussed the nature of the privilege consists in this : that 
statements of a defamatory nature, embodying assertions of 
fact which are not true, are yet protected by virtue of the 
occasion on which, and the purpose for which they were 
made. There is, however, a completely difft-rent class of 
cases which is provided for by the following clauses of the 
Code. 

Second Exception, — It is not defamation to express in good 
faith any opinion whatever respecting the conduct of a 
public servant in the discharge of his public functions, or 
respecting his character, so far as his cliaracter appears in 
that conduct, and no farther. 

Third Exception, — It is not defamation to express in good 
faith any opinion whatever respecting the conduct of any 
person touching any public question and respecting his 
character, so far as his character appears in that conduct, 
and no farther. 

Fifth Exception, — It is not defamation to express in good 
faith any opinion whatever respecting the merits of any 
case, civil or criminal, which has been decided by a court 
of justice, or respecting the conduct of any person as a party, 
witness, or agent, in any such case, or respecting the character 
of such person, as far as his character appears in that conduct, 
and no farther. 

Sixth Exception, — It is not defamation to express in good 
faith any opinion respecting the merits of any performance 
which its author has submitted to the judgment of the 
public, or respecting the character of the author, so far as 
his character appears in such performance, and no farther. 

Explanation, — A performance may be submitted to the 
judgment of the public expressly, or by acts on the part of 
the author which imply such submisuon to the judgment of 
the public. 

It will be seen that in all these cases what is protected is 
opinion not assertion, and that only in regard to persons or 
things which affect the public by their nature or their 
interest. They are all particular instances of the general 
principle of English law, that fair comment upon public 
men, or upon matters of public interest is not libellous. In 
the language of Parke, B : ‘‘ There is a difference between 
publications relating to public and private individuals. 
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Every sulBect has a right to cominent on those acts of public 
men which concern him as a subject of the realm, if he do 
not make his commentary a cloak for malice and slander ; 
but any imputation of wicked or corrupt motives^ is un- 
questionably libellous.” ^ Cases which come within this 
rule are not privileged, in the sense of being libels which 
cannot be punished. They are not libels at all. They are 
acts done in the exercise of a right, given by our constitution 
though not by the constitution of other countries, and upon 
which, more than upon anything else, depends the reality 
of what we call liberty. “ The defence in such a case is 
that the words are not defamatory, that fair and proper 
criticism is not libel. It is only, as was said by Bowen, 
li.J., in Merivale v. Go/rson? when the writer goes beyond 
the limits of fair criticism that his criticism passes into the 
region of libel at all.” ® When, therefore, such a defence 
is set up, it is necessary to show (1) that the matter was 
of public interest; (2) that the statements of fact were 
accurate-; and (3) that the comment w’^as fair. 

§ 665. Matters are of public interest either by their own 
nature, or because the person criticized has chosen to make 
them so. Matters connected with the state of the nation, 
the government, the administration of justice, the manage- 
ment of municipalities, the character and conduct of public 
men are necessarily such. 8o is the sanitary condition of 
the cottages let by a Colliery Company to its workmen ; ^ 
the professional behaviour of a medical practitioner ; ® the 
conduct and management of a church by its incumbent,^ 
the acts and language of persons attending a public meeting 
for a public object.'^ The mode in which a purely private 
charity is managed is not a matter of public interest.^ 

The private life and opinions of any one are not matter 
of public interest, unless so far as they affect his fitness for 
the discharge of any public duties. Exceptions 2 and 3 
appear to limit criticism of the character of a public servant 


^ I*armiter v. Vov^pland, 6 M. W. 105. 

20 Q.B.D., p. 283. 

JE^er Lopes, L.J., South Hettou Coal Co, v. Norths Eoj^iern News 
A-ssockUion (1894), 1 Q.B., at p. 141. 

^ South Hetton Coal Co, v. North-Kastem News Association (1894), 1 
Q.B. 133. . V 


® Allhutt V. Council of JSdedical Education, 23 Q.B.1). 400. 
« L.B., 1 Q.B. 699. 

' Davis V. Duncan, L.B., 9 C.P. 396. 

» Gathercole v. Miall, 15 M. & W. 319. 
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or public man to his conduct in such capacity. Oases in 
which it was for the public good to publish acts of private 
misconduct which showed his unfitness for his position, 
would be protected by Exception 1. A man may make his 
private life or opinions public property by writing a book 
.about them, and he may make his management of his private 
business public property, by publishing advertisements or 
handbills about it.^ 

§ 666. It is essential to this defence that the alleged facts 
upon which the criticism rests should be accurate. The 
comment must not be' based upon a perverted text. TJiere 
is no doubt that the public acts of a public man may law- 
fully be made the subjects of fair comment or criticism, 
mot only by the Press but by all members of the public. 
But the distinction cannot be too clearly borne in mind, 
between comment or criticism and allegations of fact, such 
as that disgraceful acts have been committed or discreditable 
language used. It is one thing to comment upon or criticise, 
•even with severity, the acknowledged or proved acts of a 
public man, and quite another to assert that he has been 
guilty of acts of misconduct.” ^ Nor has a newspaper any 
greater licence in this respect than a private individual. In 
the case last cited, a newspaper editor had received a deputa- 
tion, which came up London to complain of certain alleged 
offences committed by a public man, and, having heard their 
statements, published an article which assumed, falsely, that 
they were true. In Camphell v. Spottiswoode^^ the 8atv/rday 
Review^ in criticisiug letters, in which the owner of a religious 
paper sought subscriptions for it, as a means of converting 
the Chinese, imputed to him that he had published a false 
subscription list. The jury found that this was untrue, but 
that the writer of the article did believe the imputations 
in it to be well founded. This was held to be no justification. 
Blackburn, J., pointed out that this was not a case of 

S rivilege in which such a defence was admissible. Crompton, 
., said: ‘^I have always in my experience heard it laid 
down that although you may attack a public person for 
anything he has done publicly, the moment you go beyond 
rthat and impute wick^ness to him, then you come within 
the rule with regai^ to all who publish a libel, which is 

1 Paris V. Levy, 9 C.B. N.S. 342 ; S.C. 30 L.J. O.P. 11. 

* Per Lord iierschel, C., Davis v. Shepstone, 11 App. Ca. 187, p. 190; 
J^urcell V. Bowler, 2 C.P.D. 215. 

3 3 B. & S. 769 ; 32 L. J. Q.B. 185. 
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that you must prove that the imputations are true. 

is it any justification that the false statement had appeared 

in and been copied from another newspaper.^ 

§ 667. Lastly, the criticism must be fair. Probably no- 
better explanation of what is fair criticism could be furnished 
than the summing up of Cockburn, C.J., in the case of 
yV<is(ni V. Weedier j which was held by the Court to be 
perfectly correct. ** The jury were told that they must be 
satisfied that the article was an honest and fair comment 
on the facts. In other words, that, in the first place, thev 
must be satisfied that the comments had been made with 
an honest belief in their justice ; but this was not enough, 
inasmuch as such belief might originate in the blindness 
of party zeal, or in personal or political aversion. That a 

S erson taking upon nimself pnolicly to criticize and con- 
emn the conduct or motives of another, must bring to the 
task not only an honest sense of justice, but also a reason- 
able degree of judgment and moderation, so that the result 
may be what a jury shall deem, under the circumstances 
of the case, a fair and legitimate criticism on the conduct 
and motives of the party who is the object of the censure.”® 
In an action against a paper which had published a criticism 
on a play, Bowen, L. J., said : It must be assumed that 
a man is entitled to entertain any opinion he pleases, how- 
ever wrong and exaggerated or violent it may be, and it 
must be left to the jury to say, whether the mode of 
expression exceeds the reasonable limits of fair criticism. 
In the case of literary criticism, it is not easy to conceive 
what would be outside that region, unless the writer went 
out of his way to make a per«ional attack on the character 
of the author he was criticizing. In such a ca-^e the writer 
would be going beyond the limits of criticism altogether, 
and therefore oeyond the limits of fair criticism. If he 
imputes to the author that he has written something which 
he has not written, that would be a misdescription of the 
work. A jury would have the right to consider the latter 
beyond the limits of fair criticism.” ^ So, it is not fair com~ 
ment upon the acts of a public man to state truly facta 

^ Me Howard^ 12 Bom. 167. ^ L.B., 4 Q.B., p. 96. 

•* See also summing up of Bramwoll, B., in Kelly v. Sherlock^ L.B., 1 
Q.B. 689, cited and approved in Kelly v. Tinling, i.i.R., 1 Q.B. 699, and 
per Lord Bsher, South Hetton Coal Co, v. Korth^Kastern News ^ssociOf 
tion (1894), 1 Q.B., p. 140. 

^ Merivale v. Carson^ 20 Q.B.D. 275. 
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which suggest discreditable conduct, and knowingly to 
suppress other facts which show that the sug^gestion was 
unfounded,^ It must also be remembered that in this, as in 
all other cases of alleged libel, the meaning to be put upon 
the criticism is not that which the author may have had in 
his mind, but the impression which would be produced upon 
the mind of an unprejudiced reader, who reads the article 
straight through, knowing nothing about the case before- 
hand.^ 

§ 668. Publication. — Tlie last element in the law of 
defamation is that the imputation should be made or pub- 
lished. Whatever the difference may be between making, 
and publishing, each act must have the quality of com- 
muni 3 ating the defamatory matter to some third person. 
So long as such matter is unknown to any one but the 
author of it, no imputation is made at all. So lon^ as it is 
only made to the person defamed, it cannot harm his repu- 
tation, unless he himself chooses to divulge it, in which 
case the harm is his own act, not that of the defanier. It 
is probable that the words ^‘make and publish'^ are only 
different phases of the idea which is conveyed in English 
law by the term ** publication.” A man makes an impu- 
tation when it is disseminated by the very act which brings 
it into existence, as when he utters it in the presence of 
others, or makes a sign, or chalks up a representation which 
conveys a defamatory idea. He publishes it when he gives 
currency to defamatory matter which had previously 
existed, as by repeating a conversation, or by posting a 
letter, or printing an article in a newspaper. In Pullman 
V. Hill^ Lord Esher said, with reference to written matter, 
" What is the meaning of ‘ publication^ ? The making known 
the defamatory matter, after it has been written, to some 
person other than the person of whom it is written. If the 
statement is sent straight to the person of whom it is 
written, there is no publication of it, for you cannot publish- 
a libel of a man to himself.^ If there was no publication, 
the question whether the occasion was privileged does not 
arise. If the writer of a letter locks it up in his own desk, 
and a thief comes and breaks open the desk, and takes away 

1 Reg* V. Rakde^ 4 Bom. 298. 

^ Pet' Lopes, L.J. (1894), 1 Q.B., p. 143. 

3 (1891). 1 Q.B., p. 527. 

* Acc. Komul Chunder v. Nohin Chunder^ 10 Snth. 184 ; Reg* v. TaJci 
Husairiy 7 All. 205. 
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the libel and makes its contents known, I should say there 
would not be a publication. If' the writer of a letter shows 
it to any person other than the person to whom it is written, 
he publishes it.*’ In the case from which these remarks are 
taken, the publication consisted in the giving a letter to be 
wpied, where the privilege attaching to the occasion did 
not authorize such a step.^ Sending a libel to a man’s wife 
is a sufficient publication.^ Wliere several persons unite in 
an act of defamation, as where one states the libellous matter, 
another writes it down, a third carries it away, and a fourth 
prints it, each is guilty of the publication.® But this does not 
apply to one who is an innocent agent in carrying out part 
of the transaction ; as, for instance, a porter who carries 
libellous handbills in ignorance of their contents ; ^ or a mere 
newsvendor who does not know, and had no reason to know 
the contents of the paper ; ® or a compositor who sets up the 
type of a libel mechanically, and without any intelligent 
perception of its meaning.® 

§ 669. Under English law a person who sells, in the 
ordinary way of his business, any defamatory publication is 
liable both civilly and criminally, even though he proves 
that he knew nothing of its nature, and supposed it to be 
of an innocent character. This was well illustrated in one 
of the political prosecutions of the last century. Cuthell 
was a bookseller, who only dealt in old and rare books, and 
who never dealt in political works. He had often pub- 
lished books of a learned theological nature for the Rev. 
Gilbert WakeHeld, and finally published the production for 
which he was indicted, supposing it to be one of the same 
stamp. It turned out to be a flaming political pamphlet. 
Eor this he was prosecuted, and, according to the fashion of 
the time, the indictment charged liim with every rebellious 
and wicked intention which the draftsman could imagine. 
The Attorney-General told the jury that if a man publishes 
a libel, his knowledge of its contents is only material in 
estimating his punishment, just as it would be in the case 
of a chemist who by mistake sold poison instead of medicine. 

^ A.nte, § 658 ; HecJcford v. Oalstin^ 2 Hyde, 274. 

2 Wenman v. Ashe^ 13 O.B. 836; S.C. 22 L.J. C.P. 190. 

3 5 Bao. Abr. 206 ; Penal Code, ss. 34, 37 ; ante^ §§ 229 — 231 ; Beg. 
V. Manclierjiy 10 Bom. 97 ; ante, § 281. 

* Day V. Bream, 2 M. & Rob. 64. 

Enimens v. Pottle, 16 Q.B.D. 364. 

^ Beg. V. Mertens, so held by Stephen, J., 2 Steph. Grim. L. 362, n. 



*«eot. 668 ft 6690 I^IABILITY FOB PUBLICATION, 


843 


Ei*8kine delivered an in^j^enious and elaborate argument in 
support of the proposition, that even if he had published 
negligently and inadvertently, he ought to be acquitted if 
he was found to have none of the intentions which were 
stated in the indictment. Lord Kenyon, C.J., in charging 
the jury, met all this with the simple remark, ** God only 
knows the hearts of men, and we can collect their meaning 
only from what they do. These are fallible modes of 
arriving at knowledge; but we have no better, and we 
must pronounce men innocent or guilty according to this 
standard.” ^ The ground of this rule appears to be, either 
that the law could be set at defiance if a person could dis- 
perse libels abroad with impunity, by concealing the import 
of them from an illiterate publisher ; or that a person who 
makes a profit out of his business is bound at his peril to 
conduct it in such a manner as not to be injurious to others 
{ante^ §§ 15, 16, 280). The severity of the law was mitigated 
in England as regards newspapers and other periodical 
publications by allowing the defendants to prove, among 
other things, that the libel had been inserted without actu^ 
malice, and without gross negligence.® In a very recent 
case an action for libel was brought against the Trustees 
of the British Museum, because they had allowed a pamphlet 
•containing a libel on the plaintiff to be lent in the ordinary 
manner to one of the public for perusal. The case was 
dismissed, on the ground that the defendants had only done 
what the statute under which they acted required them to 
•do. It was admitted by the Court that a person who sold 
books across the counter, or who delivered them to be sold 
in the street, would be liable, even though ignorant of their 
contents ; but it was said that no case had been cited in 
which a private person, who innocently lent a book out of 
his library, had been held liable as publishing a libel.^ 

Under the Penal Code a person is only liable for making 
•or publishing an imputation when he does so intending 
to harm, or knowing or having reason to believe that such 
imputation will do harm. These words cannot mean less 
than the wilful intention to do a wrongful act (ante, § 646), 
or the conniy€uace at, or tacit permission to publish libels of 
the sort complained of, w^hich would amount to an authority 

1 B. V. Cuthdl, 21 St. Tri. 641, pp, 665, 663, 674. 

2 1 Hawk. P.C. 546. 

» 6 & 7 Viet., c. 96, s. 2. 

^ Martin v. Trustees of British Museum^ 10 Times L.R. 388. 
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to publish any particular libel.^ Accordinsrly, in a charge 
against a newspaper editor, the Madras High Court heW 
that it would be a sufficient answer to the charge in this 
country, if the accused showed that he entrusted in good 
faith the temporary management of the newspaper to a com* 
petent person during his temporary absence, and that the 
libel was published without his authority, knowledge, or 
consent.® The law was laid down according to the strict 
English rule by Stuart, C.J., in Allahabad. The only 
authority referred to was an English text-book, and no 
notice was taken of the special terms of s. 499.® 

§ 670. The place of publication is only material with 
regard to jurisdiction. Where a libel is posted in one 
district, and received and opened in another, the oflFence of 
publication takes place, and may be tried in the latter 
district.^ In Burdettes case, the libel was written in Leicester, 
and was delivered unsealed by A to B in Middlesex, there 
being no evidence as to where or how A received it. The 
case was tried in Leicester, and it was held that it might be 
assumed that A received, it in Leicester, and that whether 
it was delivered to him open or sealed, there was a publi- 
civtion in Leicester.® Where a libel is put into course of 
delivery in one district, and is actually delivered in another 
district, the case would come within ss. 179 or 182 of the 
Criminal Procedure Code and be triable in either district 
(see postf § 707). 

Under Act XXV. of 1867, s. 5, the printer and publisher 
of a newspaper is required to make an official declaration that 
lie is such. By s. 7 the production of an authenticated copy 
is sufficient evidence, unless the contraiy is proved, as against 
the person whose name is subscribed to such declaration^ 
that he is the printer or publisher, as the case may be, of 
every portion of every periodical work of a corresponding 
title. Such evidence throws upon the defendant the Wrthen 
of disproving the actual publication by himself, and leavea 
it open to him to show any circumstances which would 
negative the presumption of intent, which the law infers fron . 
such publication.® 

^ Iteg, V. Holbrook^ 4 Q.B.D. 442; ante, § 280. 

^ Jta'tnasami v. Lokanada, 9 Mad. 387. See P.C. ss. 501, 502. 

® JHeg. V. McLeod, 3 A.l. 342, p. 345. 

^ Heg, V. McLeod, 3 All. 342. 

* H. V. Burdett, 4 B. & A. 95. 

® Bamasami v. Lokanada, 9 Mad. 887. 
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§ 671. Province of Judge and Jury. — Every charge of 
Jl^famation contains assertions of fact and assumptions of 
law. It is the business of the jury to find whether the 
assertions are true, and of the judge to direct them as to 
whether the assumptions are sound. The practice in India 
is substantially the same as that in England since Eox’s 
Eibel Act, 32 Geo. III., c. 60 ; that is to say, the judge 
directs the juiy as to the law, leaving them to find the facts, 
and their verdict ought to be such as the judge directs to be 
appropriate to the facts arrived at by them.^ It is com- 
petent, however, to the jury to disregard the directions of 
the judge, and their verdict will still be good till it is set 
aside in the manner provided by law.^ There are some 
cases, however, in which the law is so clear that it leaves 
no question for the jury, and then it is the duty of the 
judge absolutely to withdraw the case from their considera- 
tion, and to direct them what verdict they should find. 
This generally happens where the verdict ought to be one 
of acquittal. It is very important to distinguish the two 
classes of questions, as the right of appeal, whether the case 
lias been tried by a jury or only by a judge, may depend 
largely upon whether the mistake complained of is one of 
law or of fact. 

§ 672. Where there is no question of privilege, the only 
points for decision are, whether the accused published the 
statement ascribed to him with the intent necessary under 
the Code, and whether the statement is defamatory. The 
first point is purely a question of fact for the jury ; the 
second is a mixed question of law and fact. It is for the 
judge to say whether the statement can be a libel; it is for 
the jury to say whether it is a libel. In Capital and Counties 
Bank v. Heniy^ Lord Selborne, O., said : “ In Stvnrt v. 
Blagy,^ Wilde, C. J., said, * It is the duty of the judge to 
say whether a publication is capable of the meaning ascribed 
to it by an innuendo ; but when the judge is satisfied of 
that, it must be left to the jury to say whether the publica- 
tion has the meaning so ascribed to it.' If the judge, taking 
into account the manner and the occasion of the publica- 
tion, and all other facts which are properly in evidence, is 

^ Crlm. P.O., ss. 297, 298, 299 ; § 768. 

2 JPost^ § 781. As to the English practice, see the summing up of 
Best, J., in B. v. Burdette 4 B. & A., p. 120 ; and per Parke, B,, Parmiter 
V. Couplandf 6 M. & W. 106. 

3 7 App. Ca. 741. ^ 10 Q.B. 899, at p. 908. 
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not satisfied tbat the words are capable of the meaning 
ascribed to them, then it is not his duty to^^ leave the 
question raised by the innuendo to the jury/* In the 
same case Lord Blackburn quotes from a judginent of Lord 
Mansfield, in B. v. Shipley,^ as follows : « Every circum- 
stance which tends to prove the meaning is every day given# 
in evidence, and the jury are the only judges of the mean- 
ing,^* and then goes on to say: ‘^If the words were reasonably 
capable of a meaning which in the opinion of the Court 
would be libellous on the plaintiffs personally, I think tliere 
can be no doubt that it ought to have been left to the jury 
to say whether the words bore that meaning/^ ^ It must be 
remembered that the dictionary sense of the words is not 
necessarily that which gives their meaning in the particular 
instance. That sense may be perfectly harmless and yet 
the words may be used so as to convey an offensive sug- 
gestion ; or the sense may be in the highest degree defa- 
matory, and yet the words as used may convey nothing 
beyond banter. It is for the jury to say what was meant, if 
that meaning can reasonably be affixed upon what was said. 

§ G73. Where the defence is that the occasion was privi- 
leged, this in general admits that, except for the privilege, 
everything which would make out the charge has been 
established or is admitted. ‘^The question whether the 
occasion is privileged, if the facts are not in dispute, is a 
question of law only, for the judge not for the jury. If 
there are questions of fact iu dispute upon which this 
question depends, they must be left to the jury, but when 
the jury have found the facts, it is for the judge to say 
whether, the occasion is privileged.” ^ Where privilege 
exists the burthen of proof of actual malice is cast iipon the 
person who complains.” The jury in civil cases, equally 
as in criminal cases, are the proper tribunal to determine 
the question of libel or no libel. This was affirmed by the 
Declaratory Act of 1792, and has been often recognized. 
But it is not competent for the jury to find that upon a 
privileged occasion relevant remarks, made hona fide ind 
without malice, are libellous. It would be abolishing the 
law of privileged discussion, and deserting the duty of the 
Court to decide upon this and every other question of law, 

1 4 Doug. 164. 

* Cited and followed in Nevill v. Fine Arts Insurance Co. (1895), 2 
Q.B., p. 158, 

2 Fer Lord Esher, v. McXlwaine (1894), 2 Q.B., p. 58. 
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if we were to hand over the discussion of privilege or no* 
privilege to the jury. In actions of libel, as in other cases 
where questions of fact, when they arise, are decided by the 
jury, it is for the Court first to decide whether there is any 
evidence upon which a rational verdict for the affirmant 
can be found.” ^ Where there is neither internal nor 
extrinsic evidence of malice or want of good faith which 
can reasonably be left to the jury, it is the duty of the 
judge to direct the jury, as a matter of law, that they should 
find for the defendant.^ 

The same rule exists where the defence is that the case 
is not a libel at all, but a fair comment upon a matter of 
public interest. Whether the matter commented on is one 
of public interest, is for the Court to decide. Whether the 
comment is fair and bond fide is essentially a question for 
the jury, provided there is any evidence upon which they 
can so find. Whether there is any evidence upon which 
such a conclusion can be arrived at is again a question for 
the Court, but if there is any such evidence, the decision as 
to the effect of such evidence is wholly for the jury.® 

The further questions as to the effect of a misdirection by 
the judge, or an improper finding by the jury, will be dis- 
cussed hereafter (§§ 768 and 781). 

§ 674. Criminal Intimidation. — Chapter XXII. of the 
Code contains various provisions, of whiclx the most im- 
portant are ss. 503, 504, 508 and 509. 

By s. 503, Whoever threatens another with auy injury 
to his person, reputation, or property, or to the person or 
reputation of any one in whom that person is interested, 
with intent to cause alarm to that person, or to cause that 
person to do any act which he is not legally bound to do, 
or to omit to do any act which that person is legally 
entitled to do, as the means of avoiding the execution of 
such threat, commits criminal intimidation. Explanation. — 
A threat to injure the reputation of any deceased person in 
whom the person threatened is interested, is within this 
section. 

The injury threatened by this section is substantially the 
same as that which is the essence of extortion (s. 383 ; cmte, 

^ Per Willes, J., Henwood v. Harrison^ L.R., 7 O.P., p. 626. 

2 Nevill V. Fine Arts Insurance Co. (1895), 2 Q.B. 156; see jpcr 
Lopes, L.J., 171. 

3 South Hetton Coal Co, v. North-Eastern News Association (1894) 1 
Q.B., per Lopes, L. J pp. 141, 143 ; Nelly v. Tinling^ L.K., 1 Q,B. ver 
CockbTirn, C.J., p. 701. 
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§ 503). The objects aimed at are, however, wider under s. 503 
than under s. 383, and the offence is complete by the 
attempt, although, nothing is effected by it. 

The word ** injury ** is defined by s. 44 as denoting any harm 
illegally caused to another. Therefore, it will not be an 
offence to threaten another with an action, or indictment, 
which might lawfully be preferred against him.^ Though 
if he obtained money by the threat, it would apparently 
be punishable under ss. 388 and 213. 

A question which has arisen under this section, is as 
to the criminality of pronouncing a hona fide sentence of 
excommunication or exclusion from caste. There can be 
no criminality where siicdi a sentence is legal ; that is to 
say, where it is justified by the usages of the class or sect 
to which the complainant has voluntarily submitted, though 
it may not be one which the civil law would enforce. 

** There can be no criminal intimidation where the injury 
of which complaint is made is the hardship arising from a 
conventional punishment, which a spiritual superior, acting 
in the exercise of his authority as regulated by the custom 
of the caste, is competent to inflict. The custom implies 
a common submission to his authority, and, assuming that 
there was an error of judgment on his part, the error cannot 
be accepted as sufficient for turning a case of conventional 
discipline into a criminal offence. It is not denied that the 
pronouncing a man out of caste is a conventional mode of 
vindicating caste usages. Nor does it appear tliat the 
respondent acted in this case officiously, or before instructions 
were solicited from him by his orthodox disciples.’* ^ 

Where the legality of the sentence is itself a matter of 
dispute, it is one which must be decided by the court. 
Where, however, such illegality is at the same time under 
the consideration of a competent civil court, it is advisable 
that the criminal court snould suspend its proceedings 
until the vital question has been decided in a manner which 
will bind both parties.^ 

§ 675. Very important questions have arisen in England 
under a statute similar to s. 503, which is part of ;he 
legislation defining the rights of workmen gainst their 
employers. By 38 and 39 Viet., c. 86, s. 7, J^ery person 

^ Reg, V. Moroha, 8 Bom. H.O. 0.0. 101. 

“ Rer Muttusawmy Aiyar, J., Reg. v. Sri Vidya Sankara, 6 Mad. 881, 
888 

^ In re Paul DeCruz, 8 Mad. 140. 
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who, with a view to oompel any other person to abstain from 
doing, or to do, any act which such other person has a legal 
right to do or abstain from doing, wrongfully and without 
legal authority, uses violence to or intimidates such other 
person or his wife or children, or injures his property ” is 
liable to conviction and punishment. In one case under this 
section,^ Gibson and Lawson were both working under the 
same shipbuilding company. Gibson was a member of the 
National Society, Lawson of the Amalgamated Society. 
The members of the latter society resolved that they would 
strike unless Gibson left his society and joined theirs. He 
refused, and his employers dismissed him, to avoid a strike. 
The magistrate refused to convict Lawson, who was the 
mouthpiece of the Amalgamated Society, and the medium 
through which it communicated with Gibson. On appeal 
the Queen’s Bench held that he was right. No violence bad 
been used to him, and the question was, whether the con- 
duct of the defendants amounted to intimidation. The 
Court held, upon a review of the Trades Union Legislation, 
that it did not. Strikes were legal by that legislation, and 
they held that the word intimidate ” must imply at least a 
threat of personal violence. 

In another case,^ the pressure was applied directly to the 
employer. The defendants’ union threatened him that 
unless he ceased to employ non-union men they would call 
out the union men, which they accordingly aid, and the 
latter all struck work. No violence was threatened, and 
no immoderate language was used, but the men quietly 
ceased work, causing of course great inconvenience and loss 
to their employer. In this case the magistrate convicted, 
and the High Court reversed his conviction, for the reasons 
already given. They considered that the harm which inci- 
dentally followed to the employer from the conduct of his 
workmen, wiiich was itself legal, and which was intended 
to protect their own supposed interests, was not illegal, and 
that the combination of many to do that which was lawful 
in each, could not be considered criminal under the law 
of conspiracy. 

^Should similar cases arise in India, it seems to me that 
they would not be punishable under s. 503. The question 
would then turn upon the word ‘‘ injury.” Injury, as already 
observed, is defined by s. 44 of the Code as harm illegally 


' Qibaon v. Lawson (1891), 2 Q.B. 545. 
Curran v. Treleavan^ ibid. 
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caused. Where no criminal' breach of contract was con- 
cerned, the threat to leave work in a body would be as law- 
ful in India as in England, and the harm resulting from 
carrying out the threat would not be illegal harm. If, 
however, under the particular circumstances, leaving work 
as threatened would be unlawful, so that harm resulting 
from it would be illegal harm, and therefore injury, a 
farther question would arise, whether the loss to tr^e and 
general inconvenience and expense resulting from a strike, 
would be injury to property within the meaning of s. 503. 
It might be argued, and probably with success, that property 
in that section means some specific, tangible property. If 
a man threatens illegally to dismiss his servant or agent, 
can he be said to threaten injury to his property ? 

§ 676. It is essential to the commission of an offence 
under the second clause of this section, that the person to 
whom the threat is addressed should be interested in the 
person to wdiom the injury is threatened. A petition was 
sent to a Kevenue Commissioner containing a threat that 
a certain forest officer would be killed if he were not 
removed. It was found as a fact that the Commissioner 
had neither official nor personal interest in the forest officer. 
This being so, it was held that no conviction under ss. 503 
or 507 could be maintained.^ The gist of the oflence 
consists in the pressure put upon the mind of the person 
upon whom the threat is intended to operate. But if the 
person threatened is indifferent to him, he will obviously 
be indifferent to the threat. 

The threat need not be directly addressed to the party 
whom it is intended to influence. It is sufiicient, although 
it is addressed to others, if it is intended to reach the ears 
of the party threatened, and is used with any of the in- 
tentions stated in the section.^ 

§ 677. A special form of intimidation is rendered punish- 
able by s. 508, where a person induces or attempts to induce 
another to believe that he, or some person in whom he is 
interested, will become, or will be rendered by some act 
of the offender, an object of Divine displeasure, if he does, 
or does not do, some act which he is legally entitled to do 
or to omit doing. The words ** by some act of the offender” 
must be read with the verb ** become ” as well as with the 

* Iteg. V. Mangesh Jivoji^ 11 Bom. 376. 

2 BDlings of Mad. H.C. of 1865 on s. 603 ; S.C. Weir, 132 T2261 ; 

Chunder v. Gour Chunder, 16 Cal. 671. 
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^erb ** be rendered.” A man who persuades another that 
by his prayers or incantations he will be able to cause the 
^eity to withhold rain or to send a destructive storm^ would 
come within the section. He would not be punishable if 
be merely induced the otlier to believe that by refusing to 
comply with his wishes he was doing a sinful act, which 
would bring him within the ordinary course of Divine 
punishment. 

The mere pronouncing of a sentence of excommunication, 
or exclusion from caste, does not come within this section* 
person who is excommunicated does not become an 
object of Divine displeasure by the act of the priest who 
pronounces the sentence. The proceeding purports to be 
a declaration that the person on whom it is passed has, by 
his own act, committed sin and rendered himself an object 
of Divine displeasure, and it also purports to be a sentence 
of interdiction from the means of grace administered by the 
clergy until on repentance and submission those privileges are 
restored.” ^ The accused did not threaten the complainant 
that he would do any act to render him an object of Divine 
displeasure. As the spiritual superior of the complainant, 
he passed on him a temporal sentence, which is customarily 
pronounced on those who violate caste usages, but offered to 
restore him to caste privileges on submission. To constitute 
the offence punishable under this section, it must be shown 
that the respondent threatened to do a future act, or illegally 
to omit to do an act, and that by such threat he induced or 
attempted to induce the person threatened to believe that 
by that act or illegal omission the person threatened, or 
some one in whom the person threatened was interested, 
would become an object of Divine displeasure.” ^ 

§ 678. Criminal Provocation. — Section 504 renders punish- 
able any person who intentionally insults, and thereby gives 
provocation to any person, intending or knowing it to be 
likely that such provocation will cause him to break the 
public peace, or to commit any other offence. The essence 
of this offence consists in the effect which it is likely to 
produce upon tlie person to whom the provocation is 
addressed, not upon any other person who may be present 
or who may come to know it. 

It is no answer to a charge under this section that the 
person insulted w^as in such a state of terror as to feel no 

^ JPer 'Turner, C.J., in re Faul DeCruz^ 8 Mad., p. 145. 

^ Per Turner, C.J., JReg. v. /Vrt Vidya fSankara^ 6 Mad., p. 394. 
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disposition to break the peace, provided the provocation was 
such as would naturally have 4hat result.^ What would 
be the effect if the insults were addressed to a clergy- 
men, or to a lady, wlio would not be likely to break the 
peace? If it was probable that such person would get some 
one else to take an illegal revenge on their behalf, the 
requirements of the section would be satisfied. 

§ 679. Insult to Female Modesty. — By s. 509, wlioever, 
intending to insult the modesty of any woman, utters any 
word, makes any sound or gesture, or exhibits any object, 
intending that such word or sound shall be beard, or that 
such gesture or object shall be seen by such woman, or 
intrudes upon the privacy of such woman, shall be punished 
with simple imprisonment for a term which may extend to 
one vear, or with fine, or with both. 

This section assumes the modesty of the woman and au 
intention to insult it ; therefore no offence will have been 
committed where the woman is of a profession, or character, 
which negatives the existence of scrupulousness. Nor, 
I conceive, would there be any offence, even though the 
woman were virtuous, if, under the circumstances of the case, 
the man bond fide and reasonably believed that his advances 
would be well received and would lead to ulterior results. 
For in such a case his intention would not be to insult, but 
to solicit or excite. It is obvious, too, that each case must 
be judged of according to the degree of intimacy and the 
rank in life of the parties. That which would be an insult to 
the modesty of the lady might be none in the case of her ayah. 

What is an ** intrusion upon the privacy of a woman ? In 
the case of a Muhammedan, or a Hindu female of rank, pro- 
bably any chamber in which she is may be considered a place 
of privacy. With the European this would not be so, unless 
in rooms to which males have no implied right of admission. 
But where the only overt act consists in such an intrusion,, 
how is the intention to insult her modesty to be evidenced,, 
or may it be assumed ? I 1‘aucy it may be assumed where 
the intrusion is so unlawful and takes place under such 
circumstances that no other intention is fairly conceivable ; 
as, for instance, if a man were to gain admission to a lady’s 
sleeping apartment under circumstances which negatived an 
intention to steal. In other cases the intention would have 
to be proved by independent evidence as, for instance, his 
conduct while there. 

^ Beg. V. Jogaya^ 10 Mad. 353. 
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CHAPTER XV. 

ATTEMPTS TO COMMIT OFFENCES. 

680. Prior to the completion of a crime three stages may 
be passed through. Firsts an intention to commit the crime 
may be conceived. Secondly^ preparation may be made for 
its committal. Thirdly^ an attempt may be made to commit 
it. Of these three stages the mere forming of the intention 
in not punishable under the Penal Code. Nor is the pre- 
paration for an offence indictable. Between the preparation 
for the attempt and the attempt itself there is a wide 
difference. The preparation consists in devising or arrang- 
ing the means or measures necessary for the commissioii 
of the offence ; the attempt is the direct movement towards 
the commission after the preparations are made. To 
illustrate : a party may purchase and load a gun, with the 
declared intention to shoot his neighbour ; but until some 
movement is made to use the weapon upon the person of his 
intended victim there is only preparation and not an 
Attempt.” Accordingly, in the case w^hich gave rise to the 
above remarks, it was held, that decdarations of an intent to 
•contract an incestuous marriage, followed by elopement for 
the avowed purpose and sending for a magistrate to perform 
the ceremony, did not amount to an attempt to contract the 
marriage. That there could be no attempt until the parties 
stood before the magistrate about to begin the ceremony.^ 
And so it was held in Allahabad, that the publishing of 
banns was not an attempt to commit bigamy.® And in 
Madras, that a woman could not be convicted of attempting 
to commit suicide on proof that she ran towards a well 
paying she would fall into it, but was caught before she 
reached it.® 

^ People V. Murray^ cited 1 Bishop, § 686, n. 3. 

^ Pey. V. Peterson^ 1 All. 316. ^ Ueg. v. Pamahka, 8 Mad. 5. 
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§ 681. The real diflBculty arises in determining where- 
a given act, or set of acts, passes from preparation into an. 
indictable attempt. In America the rule has been laid 
down, that the attempt can only be manifested by acts 
which would end in the consummation of the ojGTeuce, out for 
the intervention of circumstances independent of the will of 
the party.” Sir James Stephen, in his Digest of Criminal. 
Law, art. 49, defines an attempt to commit a crime, as an 
act done with intent to commit that crime, and forming part 
of a series of acts which would constitute its actual com- 
mission if it were not interrupted. The point at which such^ 
a series of acts begins cannot be defined, but depends upon 
the circumstances of each particular case.” Section 51 1 of 
the Code offers no definition of an attempt beyond the state- 
ment which renders punishable ‘‘ whoever attempts ta 
commit an offence punishable by this Code with transporta- 
tion or imprisonment, or to cause such an offence to be 
committed.^’ It seems to me, however, that little assistance^ 
can be obtained from American or [English definitions im 
deciding questions upon s. 511. English lawyers and the- 
authors of the Code appear to look upon attempts to commit 
crime from a different point of view. The former treat an 
attempt as a definite fact, and consider whether that fact is 
in its nature criminal. The latter treat an attempt as 
a continuous proceeding, and go on to determine when that 
proceeding assumes a criminal character. “Whoever attempts 
to commit an offence punishable by this Code with trans- 
portation or imprisonment, or to cause such an attempt to be 
committed, cma in such attempt does any a^t towards the com^ 
mission of the offence^* shall be punished, etc. Apparently 
an attempt is not necessarily criminal. It becomes so when 
the attempt reaches a point at which an act is done towards* 
the commission of the offence. This is evidently the point- 
to which attention should be directed. A man is not punished 
for an attempt which, in the language of the Code, seems to* 
mean nothing more than trying to commit a crime ; but when 
he has done something definite iu pursuance of his design he 
is punished, not for what he has done, but with regard to- 
what he would have done if he had succeeded. The question 
then is in every instance, at what stage on the way to a. 
completed offence does a person do an act towards the com- 
mission of it ? 

§ 682. In many cases there is no difficulty. For instance,, 
where a man does an act which would immediately result. 
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in the commission of a crime, but for the interposition of 
some external agency; as where the accused pointed and 
tried to pull the trigger of a revolver, which was wrested 
from his hand;^ or where a man, with the intention of 
stealing in a shop, broke through the roof, but was disturbed 
before he could enter the shop.^ Another equally clear 
case is, where the accused has done everything in his power 
to effect the criminal purpose, but has been frustrated by 
some unforeseen physical diflBculty ; as where a man puts 
his hand into the owner’s pocket, and finds it empty ; ^ or 
writes a letter inciting to crime, which was received by 
the person to whom it was addressed, but handed over 
unread to another.^ In a recent case in iCngland a question 
was raised, whether a person could be convicted of attempt- 
ing to do that which, by a presumption of law, the Court 
was bound to hold that he could not do ; as, lor instance, 
where a boy under fourteen was charged with rape. Those 
very experienced judges, Hawkins and Cave, JJ., declined 
to entertain the doubt.^ A very similar question arises, and 
is equally settled against the accused, where the entire 
offence has been committed as far as the prisoner was 
concerned, but, from some collateral circumstance unknown 
to him, is incomplete as an offence at law; as where a 
person steals property, or obtains it by cheating, the owner 
consenting to the offence in order to detect tue prisoner, 
not being influenced by the false statement.^ 

§ 683. Where the commission of an offence requires the 
performance of a series of acts, and the person commences 
this series with the view to carry it out to its completion, 
it appears to me that he has, in the language of s. 511, 
done an act towards the commission of the offence, in the 
attempt to commit the offence. By a series of acts, I 
mean those acts which are the direct and immediate means 
of effecting the criminal design, as distinguished from 
remote or preliminary proceedings, such as purchasing false 
jewels for sale as real, inquiring into the place where a 

^ Meg. V. Duckworth (1892), 2 Q.B. 83. 

2 Meg. V. Bain, L. & O. 129 ; S.O. 31 L.J. M.C. 88. 

3 Section 511, illus. (a), (h). The contrary decisions in England have 
now been overruled (Meg. v. Brown^ 24 Q.B.D. 357). 

^ Meg. V. Mansford, 18 Oox, 9. 

“ Meg. V. WilliamB (1893), 1 Q.B. 320. 

® Meg. V. Moehuck, D. & B. 205 ; S.C. 25 Tj.J. M.O. 101 ; Meg. v. 
Hensler, 11 Cox, 570 ; see, too, Meg. v. Khandu^ 15 Bom. 194 ; ante. §§ 491, 
550. 
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Foucar keeps his money, and the like. Where the servant 
of a contractor who wap sent to deliver meat put a false 
weight into the scale, with the intention of appropriating 
the difference, but was rietected in the act, it was held that 
he was rightly convicted of an attempt to steal* Erie, O.J., 
said : ** It is said, however, that the evidence here does not 
show any such proximate overt act as is suffi<n’ent to support 
the conviction for an attempt to steal the meat. In my 
opinion there are several overt acts, which brought the 
attempt close to completion. These were the preparation 
of the falpe weight, the placing it in the scale, and the 
keeping back the surplus meat. It is almost the same as 
if the prisoner had been sent with two articles, and had 
delivers one of them ns if it had been two. To complete 
the crime of larceny there only needed one thing — the 
beginning to move away with the property.” 

Blackburn, J., said : ** I am of the same opinion. There 
is, no doubt, a difference between the preparation ante- 
cedent to an offence and the actual attempt. But if the 
actual transaction has commenced, which would have ended 
in the crime if not interrupted, there is clearlv an attempt 
to commit the crime. Then, applying that principle to 
this case, it is clear that the transaction which would have 
ended in the crime of larceny, had commenced here.” ^ So, 
where the accused was found in the act of digging beliind 
the house of the prosecutor, and, when arrested, had in his 
possession a quantity of salt, and it was alleged that he was 
intending to put the salt into the hole, in order to lay a 
charge against the prosecutor under the salt laws, the Court 
held that if the intent was made out, he would have been 
guilty of an attempt to iabricate false evidence.^ In 
another case, the defendant, a money-lender, who had 
been offended by one Cbattur Singh, threatened he would 
^ake him pay Ks. 50. Subsequently the defendant sent one 
^^his own debtors to buy a stamp, with instructions that he 
^^uJd represent himself to be Chattur Singh, and give the 
wlii^^^ of Chattur Singh and the other usual particulars, 
the endprsed on the stamp. Tlie Court found that 

using pedant had purchased the stamp for the pumose of 
Singh, ^evidence in a judicial proceeding against Chattir 
'he theory was that some document binding the 

' V. 1 

. V. £ayl^8€inan, Leigh and Cave, 140, 146 ; P.C. 31 L.J. M.C. 89 » 

Meg. V. Dearsl. 615; n.C. 24 L.J. M.C. 168. 
da, 4 N.W.P. 133. 
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latter would have been written upon it. The High Court 
held that, as soon as a stamp purporting to be sold to 
Chattur Singh had been purchased, an act ha^i been done 
towards the commission of the offence of fabricating false 
evidence, which was properly charged as au attempt.^ In 
the case of Oovemment of Bengal v. Umesh Chunder^ it 
speared that the defendant wrote to tlie Currency Office in 
Calcutta, enclosing the halves of two currency notes, stating 
that the other halves were lost, and inquiring wliat steps 
should be taken for the recovery of the value of the notes. 
The Currency officers were aware that the amount of the 
notes had already been paid to the holder of the other 
halves, and did not intend, under any circumstances, to pay 
the new applicant. They sent him, however, the usual 
form of claim to be filled up. He filled it up, signed it, 
and sent it in. Upon these facts, the fraudulent character 
of the proceeding being made out, it was held that the first 
letter of application was merely a preparation, but that the 
filling in and forwarding the official form was an attempt 
to cheat, and that it was not the less so because the 
Currency Office was quite determined not to be cheated. 

§ 684. In a case in Bengal it appeared that incendiarism 
had on several occasions occurred in a village, produced by 
a ball of rags with a piece of burning charcoal in it. The 
prisoner was found in possession of a ball of that description 
containing burning charcoal, concealed in his dress. At the 
time he was seized he was engaged in u dispute with the 
other villagers, who charged the previous acts as having 
been done by his caste, and who were proceeding to drag 
him to the police. The ball dropped out while they were 
hustling him about. Glover, J., thought that it must be 
assumed “ that a person going about at night, provided 
witli an apparatus specially fitted for committing mischief 
by fire, intends to commit that mischief, and that he has 
already begun to move towards the execution of his purpose, 
and that is sufficient to constitute au attempt.’’ Mitter, J., 
was of an opposite opitiiou. He said : “ In order to support 
a conviction for attempting to commit an offence of the 
nature described in s. 511, it is not only necessary that the 
prisoner should have dkOne an overt act ^ towards the com- 
mission of the offence,’ but that the act itself (that is, the 
overt act] should have been done ^ in the attempt ’ to commit 

» Meg. V. Mala, 2 All. 105. 


2 16 Cal. 310. 
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it (that is, the offence.)’* ^ It certainly seems to me that Mr. 
J astice Mitter was right. The prisoner probably intended to 
commit arson, and had prepared to commit it/but I cannot 
see that he had attempted to commit it. It is quite possible 
tliat the discussion among the villagers, showing that their 
suspicions were aroused against himself and his caste, would 
have induced him to give up his design and never make 
any attempt. In the following case, the Allahabad High 
Court decided in favour of the prisoner. There a practice 
existed in the town of Muthura, that octroi duty imposed 
on goods passing out of the town should be refunded by the 
following process. The goods about to be exported were taken 
to the central office, where a representation of their contents,, 
as being non^diitiable, was made. If the office accepted 
this representation, a refund certificate was granted, which 
was endorsed by the outpost clerk when passing the goods, 
and on taking the certificate so endorsed to the central 
office, the duty paid to the outpost clerk would be returned^ 
The defendant took three kuppas, or skins, to the central 
office, and made a statement as to one which would havo 
entitled him to a certificate. The clerk examined tho 
contents, and found the statement was untrue, and thereupon 
handed over the offender to the police. He was convicted 
of an attempt to cheat. The conviction was reversed by 
Brodhurst, J., on the ground that the certificate alone would 
not have entitled him to money, or have caused damage or 
loss to any one, and that before doing any of the farther 
acts necessary for this purpose, he m«ght have changed his 
mind and proceeded no further/-* The former ground for 
decision is opposed to the ruling of the same court in Reg. 
V. SosJii Bhushan^ that a certificate is property within the 
meaning of s. 463, which is substantially the same as s. 417. 
On the second ground, the decision appears to be equally 
questionable. The defendant was certainly intending to 
cheat. The first of the series of steps necessary for that 
purpose was to obtain a certificate, which could only be 
obtained by means of a false statement, which he made. 
If he had got his certificate he might undoubtedly have 
done nothing farther, in which case he would not have 
actually carried out his design. But was he attempting to 
cheat at the time he made his statement to tlie central 
office, and w^as this statement ‘‘an act done towards the 

’ Iteg. V. Dut/al, 3 A. Cr. o5. 

- Iteij. V. WiUHdi, 8 All. 304. 17 All., p. 217. 
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commission of the offence*’? If so, he had completed the 
offence under s. 511, and it was immaterial that he might 
never have completed one under s. 417. 

§ 685. This case was cited with apparent approval in a 
later case, when the same court acted upon the principles* 
just suggested. The facts are not very clearly stated, out 
it would appear that one Asad Ali had obtained adminis- 
tration to the estate of his brother Husain Ali Khan, and 
had by some process caused a Government promissory 
note. No. 9764, which was really the property of one Mu- 
hammed Husain Ali Khan, to be entered in the letters of 
administration as part of the estate of the deceased. The 
note seems to have been in the possession of the Comp- 
troller-General, and McCrea, the defendant, joined Asad 
Ali in an attempt to induce that official to deliver it to 
him, or to Asad Ali, as representing Husain Ali Khan. 
Many letters were written by McCrea to the Comptroller- 
General, which were not relied on ; but the judge in 
charging the jury directed their attention notably to the 
acts committed by the prisoner in making use of the letters^ 
of administration granted to Asad Ali Khan, and in the 
preparation of a so-called copy of the lost note, and its pro- 
duction before the city magistrate in October, 1891.** The 
scheme failed, and McOrea was convicted of an attempt to- 
cheat, and the conviction was upheld on appeal. Both 
judges expressed their opinion that the offence, punishable 
under s. 511, extended to a much wider range of cases than 
would be deemed punishable as offences under Knglish law.^ 
Blair, J., said: ^‘It seems to me that that section uses the 
word ‘ attempt * in a very large sense ; it seems to imply 
that such an attempt may be made up of a series of acts, 
and that any one of those acts done towards the commission, 
of the offence, that is conducive to the commission, is itself 
punishable, and though the Act does not use the words, it 
can mean nothing but punishable as au attempt. It doea 
not say that the last act which would form the dual part of 
an attempt in the larger sense is the only act punishable^ 
under the section. It says expressly that whosoever in 
such attempt, obviously using the word in the larger sense,, 
does any act, etc., shall be punishable. The term ^any 
act * excludes the notion that the final act, short of actual 
commission, is alone punishable, and the notion that any 

^ Following 8ir C. T urner in Reg. v. Ravisartm^ 4 N. W.P. 46 ; poat^ 

§ 686 . 
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of the other acts would be without the ranffe of this section 

probablv derived from the rulins^s 'in the Sn^lish cases 
cited by Mr. Reid.*’ i 

§ 086. Several cases have been decided in India as to the 
point of time at which an inchoate forgery becomes an 
attempt. In one case the accused, “ intending to procure 
the preparation of a forged document, had a copy prepared, 
procured a stamp paper on which the document was to be 
written, and applied to a witness to furnish him with a 
Telegu date corresponding to an English date ; it may be 
presumed for insertion in the document he intended to get 
written.** The Court cited with approval the ruling in 
People V. Murray (ante^ § 680), and said, “Neither can the 
prisoner be convicted of an attempt to commit forgery, 
inasmuch as although he had an intention and made the 
preparation to commit, he had nut proceeded so far as to 
do an act towards the commission of the offence.*’ This 
case was clear enough, but a further element was added in 
an Allahabad decision, which is frequently cited.® There 
the prisoner, intending to forge a document professing to be 
executed by one Chotak, had engaged a writer to accom- 
pany him to a place where he said Chotak woulil be found, 
and had also got one Chetoo to purchase a stamped paper 
for a bond, and to represent himself as Chotak, whereby 
the stamp vendor endorsed the stamp with a statement that 
it had been sold to Chotak. The prisoner vv^l8 convicted 
of an atte upt to commit forgery. On appeal, Turner, J., 
^\d : I do not see that in procuring the attendance of a 
writer, in purchasing the stamped paper, in causing Chetoo 
to represent himself to the stamp vendor as Chotak, and in 
procuring the endorsement, the appellant bad gone beyond 
the stage of preparation, and theretore I hold the conviction 
must be quashed. If a word of the instrument which he 
intended to forge had been written, I should have held the 
conviction right,’* In Meg, v. Mula cited, § 683, Turner, J,, 
who decided both cases, distinguished the former from the 
latter as follows : “ The eudorsement of the stamp vendor 
forms no part of the document which it may be assumed 

* He Petition of B, McOrea, 15 All. 173, pp. 178, 181. An applica- 
tion to the Privy CJouncil to allow an appeal against this decision was 
refused on general grounds. The Judicial Committee expressed no 
opinion as to the soundness of the decision (Ex parte McCrea. 20 I. A. 

S.C. 15 A1I.810). 

f V, Padala Venkata^mi^ 3 Mad. 4. 

^ V, Bamnarunf 4 N.W.P. 46. 
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it was the intention of the person who procured the endorse- 
ment to make on the face of the stamp paper. The offence 
of forgery (t.e. in Ramsaruns case) had, therefore, not pro- 
ceeded Ijeyond the stage of preparation, but in the case now 
before the Court there had been an actual fabrication ; 
something had been done.” . . . “ I do not say that in the 
case cited (i,e. Ramaarun'a case) the accused should have 
been discharged. Had the point been taken, the Court 
might have held the accused guilty of the offence of which 
the petitioner had been convicted.” The argument which 
Turner, J., foreshadowed as one which might have beeu 
successful in procuring the conviction of Ramsarun was 
obviously this : that as soon as the stamp was handed over 
to Chetoo, a fraudulent document iiad actually come inte 
existence by the official endorsement which it bore that it 
had been sold to Chotak, and that this was not merely a 
preparation for a forgery, like buying a blank stamp, in the 
market, but was the first step in the series of acts oy which 
the intended forgery would have been carried out. 

§ 687. In a later Calcutta case,^ it appeared that the 
prisoner had given orders to the Burdwan Press to print 
one hundred receipt forms, similar to those formerly used 
by the Bengal Coal Company ; that he corrected one proof 
of those forms, and was suggesting further corrections in 
a second proof, in order to assimilate the form to that at 
present used by the Company, when he was arrested. The 
report does not state whether the form purported to be 
issued by the Bengal Coal Company for coals supplied by 
it, but it is consistent with the judgment that it did. A 
conviction for attempting to commit forgery was set aside. 
Garth, C.J., said : “ I have already said that, in my opinion, 
the printed form was not in itself a false document, and 
that it would not have become a false document, or part of 
a document, according to the definition in s. 461, until the 
seal or signature of the Bengal Coal Company had been, 
forged upon it, so as to make it appear that such seal or 
signature was that of the Bengal Coal Company. The 
prisoner, therefore, would not be guilty of the offence of 
forgery until the printed form had thus been converted 
into a false document ; and for the same reason I think that 
he would not be guilty of an attempt to commit forgery 
until he had done some act towards making one of the forms- 
a false document. If, for instance, he had been caught in. 

^ Beg. V. Biasat AU^ 7 Oal. 352. 
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the act of writing the name of the Company upon the 
printed form, and had only completed^a single letter of the 
name, I think that he would have been guilty of the offence 
charged, because, to use the words of Lord Blackburn,^ 
** the actual transaction would have commenced, which 
would have ended in the crime of forgery, if not inter- 
rupted.” But as it was, all that he did consisted in mere 
preparation for the commission of the crime.” 

According to this decision, if Kamsarun, in the case cited 
above, had written out the whole of the document, Avith 
genuine signatures of a writer and witnesses, he Avould have 
committed no offence till he had begun to forge the name 
of Ohotak. Both these decisions were disapproved by the 
Court in McGrecCa case, cited above. In exactly such a 
case, where a stamp had been purchased in the name of one 
Kehri, whose name was endorsed upon it by the vendor, 
-and where the commencement of a bond in his name had 
been written, the Allahabad High Court considered that 
everything necessary to make out an attempt had been done.'"* 

§ 688. From the foregoing remarks it will appear, that 
to constitute an attempt, there must be an intention to 
-commit a particular crime, a commencement of the com- 
mission, and an act done towards the commission. Some- 
times the act done may be innocent, except for the inten- 
tion ; as, for instance, putting money into a man’s pocket, 
in order to charge him with theft.® Sometimes it may be 
criminal ; as, for instance, an attempt to rob, commenced by 
-an assault But in either case, if the act is to be aggra- 
vated by the particular intent assigned, that intent must be 
proved, as being the essence of the offence, and though it 
may be presumed from the surrounding circumstances, it 
cannot be assumed. For instance, if a man is found in a 
house at midnight, it might, under one set of circumstances, 
be the fair presumption that he came to steal; under 
another set, that he came to commit adultery ; under a 
third set of circumstances, no presumption of any criminal 
intent might arise. Where a particular intent is charged, 
as constituting an attempt to commit a specific crime, it is 
not necessary that there should be any evidence of the 
intent besides the circumstances connected wdth the abortive 
-act itself. But unless those circumstances, coupled with 
.the other evidence (if any), establish, not only some ciiminal 

^ In Reg. v. Cheeseman, cited ante^ § 683. 
f. Y. Kalyan Bingh^ 16 All. 409. ^ 1 Bishop, § 685. 



eeet. 687^9.] 


CONTINUING INTENTION. 


863 


intent, but the p^irticular criminal intent which has been 
eh urged, the prisoner must be acquitted. 

Hence, also, the particular intention must last until such 
an act has been done, as would, by its union with the inten- 
tion, constitute a criminal attempt. But as soon as this 
stage has been reached, the criminal attempt is complete. 
♦Should the party then abandon the prosecution of the 
offence, from fear, fatigue, repentance, or any other cause, 
he will still be punishable for the attempt. For instance, 
if a man goes to a place armed, intending to commit murder, 
but when he is there does not find his enemy, or, having 
found him, shrinks from attacking him, this would not be an 
attempt.^ So, if he went to a house with implements of 
housebreaking, intending to commit burglary, but on 
reaching the door, heard cries of distress, and broke in to 
rescue the sufferer, this would neither be housebreaking 
nor an attempt at it. But if a thief, having entered a house 
in order to steal, finds a dying man inside and then gives up 
his criminal object, and remains in the house merely to 
nssist him, he would still be indictable for an attempt to 
steal in a dwelling-house.^ And it has been so ruled in 
America, where, in cases of attempt to commit rape, the 
prisoner had voluntarily desisted before consummating his 
•object.^ 

§ 689. An attempt to do an act which, if accomplished, 
would not be an offence under the Penal Code, cannot be 
an offence under s. 511.^ 

Where a prisoner has been indicted for committing any 
-offence, the jury may find him not guilty of committing, 
but guilty of attempting to commit the offence under this 
section.® 

An attempt to commit an offence punishable with whip- 
ping is not so punishable.® Nor can a person who is con- 
victed of an attempt to commit an offence under Chapter 
XII. or XYII. be subjected to extra punishment under 
8. 75 in consequence of a previous conviction under those 
•chapters. This only applies to cases where both convictions 
have been punishable under those chapters.*^ 

* Meg. V. McPherson^ 1 D. & B. 201. 

2 1 Bishop, §§ 366, 664, 692. ^ Ibid., §. 664, n. 6. 

^ Beg, V. Mangesh Jivaji, 11 Bom. 376. ^ Orim. P.C., s. 238. 

^ Calcutta H.C. Orim. Letter, 425 of 1864 ; Beg, v. YelUb, 3 Bom. 
JI.C. C.C. 37. 

^ Beg, V. MooneJiaivmg, per Bittleston, J., 1st Mad. Seas., 1865; Empress 
*v. Nana Bahim^ 5 Bom. 140 ; Empress v. Bam Dayal^ 8 AIL 778. 
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CHAPTER XVL 

PLEADING. 

I. Form of Charge, § 690 — 692. 

II. Alteration and Amendment, §§ 693 — 698. 

Til. Joinder of Obargefi, §§ 699 — ^702. 

IV. Joinder of Defendants, §§ 703, 704. 

V. Pleas: 

1. Want of Jurisdiction, §§ 705 — ^728. 

2. Previons Acquittal or Conviction, §§ 729 — 734. 

§ 690. Form of Charge. — Chapter XIX. of the Criminal 
Procedure Code contains the following provisions : — 

221, Every charge under this Code shall state the offence 
with which the accused is charged. 

If the law which creates the offence gives it any specific 
name, the offence may be described in the charge by that 
name only. 

If the law which created the offence does not give it anjr 
specific name, so much of the definition of the offence must 
oe stated as to give the accused notice ^of the matter withr 
which he is charged. 

The law and section of the law against which the offence 
is said to have been committed shall be mentioned in the 
charge. 

The fact that the charge is made is equivalent to a state-* 
ment that every legal condition required by law to consti- 
tute the offence charged was fulfilled in the particular case. 

In the Presidency towns the charge shall be written iir 
English ; elsewhere it shall be written either in English or 
in the language of the court. 

If the accused has been previously convicted of any 
offence, and it is intended to prove such previous conviction 
for the purpose of affecting the punishment which the Court 
is competent to award, me fact, date, and place of the 
previous conviction shall be stated in the charge. If sucb 
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f^tatement is omitted^ the Court may add it at any time 
before sentence is passed. 

222. The charge shall contain snch particulars as to the 
time and place of the alleged offence, and the j^erson (if any) 
^and the thing (if any) in respect of which it was committed, 
as are reasonably sumcient to give the accused notice of the 
anatter with which he is charged. 

223. When the nature of the case is such that the par* 
ticulars mentioned in ss. 221 and 222 do not give suflicient 
notice to the accused person of the matter wdth which he is 
^charged, the charge shall also contain such particulars of 
the manner in which the alleged offence was committed as 
will be sufficient for that purpose. 

224. In every charge words used in describing an offence 
■shall be deemed to have been used in the sense attached to 
them respectively by the law under which such offence is 
punishable. 

The application of these sections is further pointed out by 
the illustrations. Section 221, illus. (a) and (o), shows that 
the allegation that a person has committed a particular 
offence implicitly negatives his coining within any of the pro- 
visoes or general Exceptions which would excuse or modify it. 
Further, the Evidence Act, I. of 1872, s. 105, provides that 

when a person is acicused of any offence, the burden of 
proving the existence of circumstances bringing the case 
within any of the general Exceptions in the Indian Penal 
*Code, or within any special Exception or proviso contained 
in any other part of the same Code, or in any law delining 
the offence, is on him, and the Court shall presume the 
absence of such circumstances.” ^ 

§ 691. Where a person is charged with any aggravated 
form of a particular offence, whether the aggravating matter 
is contained in a separate section, or in a distinct clause of 
the general section, the charge should allege that he has 
•done the particular thing which constitutes the aggravation 
of the offence, so as specially to call his attention to the fact 
which, if proved, will subject him to special punishment.^ 
Oil the same principle, where an offence has no specific name, 
aud can only be described by its definition, every part of 

^ Ite Shxbo Prosad Pandah, 4 Cal- 124 ; Peg, v. Dhum Singh, 6 All. 

220 . 

2 As to 8. 75, Peg, v. Dorcmami^ 9 Mad. 284 ; s. 221, 5 Suth. Cr. 
Letter 6 ; s. 388, 6 Suth. Cr. Letter 4 ; s. 392, 1 Suth. Cr. Letter 11 ; 
«. 467, Peg, v. Gimgaram, 6 Bom. H.C. C.C. 43. 

3 K 
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the deflnition which indicates a separate ingredient in the 
offence should be recited in the charge.^ ^ also sufficient 
particulars of the mode in which an offence is committed 
must be stated to show the accused what the case is which 
he has to meet. It is not necessary to tell a person 
who is charged with murdering AB, whether he cut off his 
head or blew his brains out. It is necessary to tell a man 
who is accused of giving false evidence, where he gave it and 
what he said which is asserted to be false.^ 

§ 692. The mode of proceeding where a previous con- 
viction is charged with a view to s. 75 of the Penal Code, is 
laid down in the Criminal Procedure Code, s. 310. 

(a) The part fif the charge stating the previous conviction 
shall not be read out in court, nor shall the accused be asked 
whether he has been previously convicted as alleged in the 
<*harge, unless and until he has either pleaded guilty to, or 
been convicted of, the subsequent offence. 

(b) If he pleads guilty to, or is convicted of, the subse- 
quent offence, he shall then be asked whether he has been 
previously convicted, a^ alleged in the charge. 

(o) If he answers that he has been so previously convicted, 
the judge may proceed to pass sentence on him accordingly ; 
but if he denies that he has been so previously convicted, or 
refuses to, or does not, answer such question, the jury or 
the Court and the assessors (as the case may be) shall then 
inquire concerning such previous conviction, and in such 
case (where the trial is by jury) it shall not be necessary to 
swear the jurors again. 

Notwithstanding anything in this section, evidence of the 
previous conviction may be given at the trial for the sub- 
sequent offence, if the fact of the previous conviction is 
relevant under the provisions of the Indian Evidence Act, 
1872 (Act IV. of 1891, s. 9). 

Except in the last-named^ case, the fact of the previous 
conviction must be found as a fact by the jury, or, if there is 
none by the Court, before sentence is passed, and therefore 
it cannot be added to the charge after sentence is passed. 
A mere verbal statement in court that the prisoner had been 

^ See, as to s. 149. 4 Sutb. Cr. Letter 10 ; 5 Suth. Cr. Letter 1 ; s. 211, 
2 Suth. Or. Letter 2 ; s. 239, 5 Suth. Or. Letter 7 ; Grim. P.C., s. 221, 
illuB. (d). 

® Crino. P.C., s. 223, and illustrations. As to s. 193, Heg, v, Jamurma,. 
7 N.W.P. 137; Iteg. v. Maharaj Misser^ 7 B.L.R. Appx. 66; s. 248, 
2 Suth, Cr. Letter ll ; s. 342, 5 Suth. Or. Letter 7. 
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previously convicted, followed by an admission on his part 
tiiat the &ct was so, is not sufScient.^ 

Forms of charges are given in the Crim. P.C., Sched. V. 
To prevent any failure of justice from non-compliance with 
those forms, or with the above provisions, it is further pro- 
vided by the Crim. P.C., s. 225, that ** No error in stating 
either the offence or the particulars required to be stated in 
the charge, and no omission to state the offence or those 
particulars, shall be regarded at any stage of the case as 
materia], unless the accused was misled by such error or 
omission.’* It is for the Court to consiaer whether the 
accused was misled.^ 

§ 693. Alteration and Amendment of Charge. — By the Crim 
P.C., s. 226, when any person is committed for trial without 
a charge, or with an imperfect or erroneous charge, the 
Court, or, in the case of tne High Court, the clerk of the 
Crown, may frame a charge, as the case may be, having 
regard to the rules contained in this Code as to the form of 
charges. 

227. Any court may alter any charge at any time before 
judgment is pronounced, or, in the case of trials before the 
Court of Sessions or High Court, before the verdict of the 
jury is returned or the opinions of the assessors are ex- 
pressed. 

Every such alteration shall be read and explained to the 
accused. 

228. If the charge framed or alteration made under ss. 226 
or 227 is such that proceeding immediately with the trial 
is not likely, in the opinion of the Court, to prejudice the 
accused in his defence or the prosecutor in the conduct of the 
case, the Court may, in its discretion, after such charge or 
alteration has been framed or made, proceed with the trial 
as if the new or altered charge had been with the original 
charge. 

229. If the new or altered cSarge is such that proceeding 
immediately with the trial is likely, in the opinion of the 
Court, to prejudice the accused or the prosecutor as afore- 
said, the Court may either direct a new trial or adjourn the 
trial for such period as may be necessary. 

230. If the offence stated in the new or altered charge is 

^ Beg, V. Bajcoomar Bose^ 19 Suth. Or. 41 ; Beg, v. Esan Chander 
Bey 9 21 Suth. Cr, 40 ; Beg. v. Sheik Jakir^ 22 Suth. Or. 39. 

^ See the illustrations to s. 225 ; and Beg, v. Bakhmaj 10 Bom. H.O* 
C.O. 373. 
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one for the prosecution of which previous sanction is neces- 
sary, the case shall not be proceeded with until sach sanction 
is obtained, unless sanction has already been obtained for a 
prosecution on the same facts as those on which the new or 
altered charge is founded. 

231. Whenever a charge is altered by the Court after the 
commencement of the trial, the prosecutor and the accused 
shall be allowed to recall or re-summon, and examine with 
reference to such alteration, any witness who may have been 
examined. 

232. If any Appellate Court, or the High Court in the 
exercise of its powers of revision or of its powers under 
Chapter XXVII., is of opinion that any person convicted of 
an offence was misled in his defence by the absence of a 
charge or by an error in the charge, it shall direct a new 
trial to be had upon a charge framed in whatever manner it 
thinks fit. 

If the Court is of opinion that the facts of the case are 
such that no valid charge could be preferred against the 
accused in respect of the facts proved, it shall quash the 
conviction. 

§ 694. The object of these sections is to secure that 
justice shall be done between the Crown and the prisoner in 
regard to the facts proved against him before the committing 
magistrate, and in respect of which he has been committed 
to take his trial. Justice would be frustrated if it was 
necessary to try him upon a charge which did not apply 
completely, or at all, to the offence which the facts alleged 
against him would establish, or if charges were omitted 
which might turn out upon the trial to be more properly 
borne out by the evidence than those upon which he had 
been committed. None of these sections, however, allows of 
trying a prisoner for an offence which is not only distinct 
from that made out against him by the magistrate, but 
which could not be proved by the evidence taken before 
him. The following case arose in Madras : a murder 
occurred, and one Chiruthayi was committed for trial under 
8. 201, for assisting in burying the body ; and the appellant 
under s. 202, for not giving information of the murder. At 
the trial the appellant pleaded guilty ; but the judge, influ- 
enced by facts which nad come to his knowledge in the 
murder case, added a fresh chatge against him under ss. 109 
and 201, and then, under protest from the appellant, required 
him to plead to it. He then tendered a pardon to Chiruthayi^ 
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and, upon her evidence, convicted the appellant. The High 
Court set aside the conviction. They pointed out that, except 
in the case of certain offences committed before it, or under 
its own cognizance,^ a court of session cannot take cogni- 
zance of any offence unless the accused person has been 
committed by a magistmte. The court can draw up a 
charge for any offence which it considers proved by the 
evidence taken before the committing magistrate, but it 
cannot draw up a charge for an offence for which, upon that 
evidence, the prisoner could not have been committed, and 
then call fresn evidence to support the new charge, and 
convict upon it. The result of such a proceeding would be 
to dispense with a committal, and to unite the two stages 
inlo one. They held that the action of the judge in adding 
the charge was ultra vires, and was not a mere error of pro- 
cedure, but an improper assumption of jurisdiction.^ 

§ 695. The words committed for trial without a charge,” 
in s. 226, are not confined to cases where a prisoner has been 
committed without any charge being drawn up ; they also 
apply to cases in which there is no charge of such an offence 
as the sessions judge, or the clerk of the Crown, may think 
the prisoner ought to be tried for on the evidence against 
him,® Where the prisoner is likely to be prejudiced by a 
new charge being brought against nim, the proper time to 
take the objection would be when he is called upon to plead 
to the charge. Section 227 refers to cases where, after the 
plea has been recorded, circumstances arise which induce 
the Court to alter the charge during the course of the trial. 
This will generally happen when some variance arises between 
the evidence and the charge, or where circumstances of 
aggravation are proved, which may render it expedient to 
charge an offence of a particular character as being punish- 
able under a different section of the Code. It will be 
observed that s. 227 only speaks of altering a charge, and 
says nothing about adding one,* Whether a new charge can 
be added after the trial has commenced is a point on which 
there is a conflict of decisions. In 1871 a prisoner had been 
committed to the court of session on a charge under s. 477, 
In the course of the trial the judge added another charge 

» Grim. P.C. of 1872, ss. 435, 472, 474 ; Grim. P.G. of 1882, ss. 477, 
478,480. 

® JRama Varma Raja v. Reg,, 3 Mad. 351 ; see also Reg. v. Waris All, 
3 N.W.P. 337; § 695. 

^ Reg. V. Apj^na Subhana, 8 Bom. 200. 
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under & 193, and allowed proof of a deposition, in which 
the prisoner had given eviaence^ in a former trial, that the 
security, which was the subject of the charge under s. 477, 
had been returned to its owner. The prisoner was convicted 
of both offences. Turner, J., in quashing the conviction, 
said: ^'Although a sessions judge has power to alter or 
amend a charge, he cannot add an entirely new charge, 
which is not even cognate to the charge on which an accused 
person has been committed for trial. The judge might 
have directed the commitment of the accused on a charge 
under s. 193, or he might, at the former trial, himself have 
committed the accused, but he could not, on the trial of the 
accused for an offence under s. 477, add a charge under 
s. 193/* ^ In 1884 two pi isoners, Appa and Baghu, were tried 
on the following charges: (1) that they both committed 
murder ; (2) tiiat Appa muraercd, and that Baghu abetted 
him in the murder ; (3) that Baghu murdered, and that 
Appa abetted him. On the trial Baghu was admitted as 
Queen’s evidence, and the case proceeded against Appa 
alone. The jury returned a verdict of guilty, and then 
explained that they found Appa ‘‘guilty of abetment — of 
abetment generally.” The judge refused to accept the 
verdict, and pointed out that Appa was only charged with 
abetting Baghu. The jury said that they had supposed he 
was charged with abetment generally. Upon this the 
Advocate-General applied to add a charge of “ abetment of 
murder, committed by some person or persons unknown.” 
This charge was allowed under s. 227, It was not read and 
explained to the accused, who was represented by counsel, 
but counsel was asked if he wished for a new trial on the 
amended charge. Counsel replied in the negative, but 
asked that the point should be reserved, whether the amend- 
ment could be made. The original and added charges were 
then read out separately to the jury, who found the prisoner 
guilty on the new charge. On the appeal, it was contended 
by the Grown that the word “ charge ” in s. 227 meant the 
aggregate of all the separate offences for which the prisoner 
was tried, and that the addition of a new count to the 
indictment was merely an alteration of the charge. The 
majority of the Court, Scott, J., dissentlug, said : “ We think 
that, upon the proper construction of this Godcj ‘ charge ’ is 
used in s, 227 as the statement of a specitio charge, and that 
the learned judge was wrong in framing a new charge in 

^ V. Warts Ali^ 8 N.W.P. 337. 
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addition to the original charges.*' The Court, however, con- 
sidered that there was no reason why the charge of abetment 
originally preferred against Appa should not have been 
altered by substituting for the name of Raghu the general 
words given in the new chaige. Such an alteration appears 
to come strictly within the object of s. 227. Hence, the 
error was one of form, and not of substance, and therefore, 
under s. 537 of the Criminal Procedure Code, the Court 
declined to interfere with the conviction.^ In 1886 two man 
were committed for trial to the sessions court for killing 
one Jaisukh. At the trial the judge added a charge under 
s. 323 for an assault on a man named Chiddu, which took 
place as part of the transaction in which Jaisukh was killed* 
The prisoners were convicted of both charges. On appeal, 
the proceeding was supported under s. 226, which apparently 
only refers to the framing of a charge before the trial. 
Even upon this view. Edge, C.J., held that the judge had 
no power to act as he did ; he said : In this case the 
prisoners were not committed ‘ without a charge,* for they 
were sent up on a charge on which they have been actually 
convicted. Nor can it be said that the charge was an 
^imperfect* charge, for it disclosed a separate offence. Nor 
yet is it an * erroneous * charge, for the evidence shows that 
the offence as charged was established. I therefore con- 
sider that the offence, as charged, does not come within tiie 
terms of s. 226 of the Criminal Procedure, and I consider 
that the adding of this charge was an irregularity in the 
proceedings.** The Court, however, considered that under 
s. 537 of the Criminal Procedure Code the irregularity was 
not one which would warrant a reversal of the sentence, as 
it did not appear that it had caused any failure of justice.^ 
In a case before the same court in 1887, the prisoner was 
charged with offences under ss. 467 and 471. At the end of 
the case for the prosecution, when the counsel for the prisoner 
had submitted that there watf no case to go to tne jury, 
i^traight, J., ordered the clerk of the Crown, under s. 227 of 
til© Criminal Procedure Code, to frame a new charge for fabri- 
cating false evidence under s. 193. To this the prisoners 
counsel objected, citing the Bombay case, Hegr. v. Appa 
BtMiana, by which Straight, J., refused to be bound. 
Neiiiier of the cases in his own court, Reg. v. Waris nor 
Reg. V. Kharga, were brought to his notice. The prisoner 

^ Iteg. V. Appana Suhhana^ 8 Bom. 200, p. 211. 

- Jteg. V. Kitfirga, 8 AIL 665. 
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was acquitted of the original charges, and convicted of tho 
new one. No appeal app^rs to have been brought.^ It i< 
submitted that this decision, if cited as an authority here- 
after, may deserve reconsideiation. 

An alteration of the charge under s. 227 includes a with- 
drawal by a sessions judge of a charge which he bad himseir 
framed, and added to tne charges already sent up by the 
committing magistrate. No withdrawal of a charge made 
by the committing magistrate, which amounted to a nua«h- 
ing of his commitment, could be made by any autnority 
except the High Court.^ 

§ 696. No amendment can be made in the charge under 
s. 227 after a verdict or the opinion of the assessors has been 
given. In Reg. v. Appa St^Jiana already referred to,® it 
was held that the amendment, if otherwise admissible, was 
in time until the verdict was recorded. The judge was. 
authorised, under the Criminal Procedure Code, s. 303, to ask 
the jury such questions as are necessary to ascertain what 
their verdict is. Till those questions had been answered^ 
and a verdict had been accepted founded on their answer, 
and on any explanations by the judge resulting from their 
answer, the nnal verdict which the judge was bound to 
record had not been delivered. 

The course permitted by s. 228 of proceeding immedi- 
ately with the trial, after a new or altered charge has been 
made under ss. 226 or 227, will in general only be adopted 
where the charges are so closely related that they are only 
different ways of looking at tne same facts, so that a de • 
fendant, who has come prepared to meet the charge on* 
which he was committed, will be under no disadvantage in 
meeting the new or amended charge.^ Where, however, the 
new charge wDuld raise different questions of law, or would 
admit of a different defence upon the facts, the Court should 
always act under s, 229.® 

§ 697. Conviction of an Offence not charged. — Even where- 
no amendment of charge has been made, a failure of justice 
is provided against by the following sections of the Criminal 
Procedure Code : — 

237. If, in tlie case mentioned in s. 236 (see post^ 

^ Heg, V. Gordon^ 9 All. 525. 

^ Dwarka J al Mahadeo Hat, 12 All. 561 ; Grim. P.C., s. 215. 

•* 8 Bom. 200 ; ante, § 695. 

* Heg, V. Govind BahH, 11 Bom. H O. 278. 

^ Heg. V. Govfndeis liaridas^ 5 Bom. JJ.C. C.C. 76. 
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§ 699), the accused is charged with oue offence, and it 
appears in evidence that he committed a different offenoe 
for which he might have been charged under the provisions- 
of that section, he may be convicted of the offence %vhioh: 
he is shown to have committed, although ho was not charged 
with it. 


lllvMration. 

A is obar^d with theft. It appears that he oommitted the offence 
of criminal breach of trust, or that of receiving stolen goods. Ho may 
be convicted of criminal breach of trust, or of receiving stolon goods 
(os the case may be), though he was not charged with such offence. 

238. When a person is charged with an offence consisting 
of several particulars, a combination of some only of which 
constitutes a complete minor offence, and such combination 
is proved but the remaining particulars are not proved, he 
may be convicted of the minor offence, though he was not 
charged with it. 

When a person is charged with an offence, and facts are 
proved which reduce it to a minor offence, he may be con- 
victed of the minor offence, although he is not charged 
with it. 

Nothing in this section shall be deemed to authorize a 
couviction of any offence referred to in ss. 198 or 199' 
when no complaint has been made as required by that 
section. 


lllustrationB. 

(а) A is charged, under s. 407 of the Indian Penal Code, with 
criminal breach of trust in respect of property entrusted to him os a 
carrier. It appears that he did commit criminal breach of trust under 
8. 406 in respect of the property, but that it was not entrusted to him 
as a carrier. He may bo convicted of criminal breach of trust under 
8. 406. 

(б) A is charged, under s. 325 of the Indian Penal Code, with 
causing grievous hurt. He proves that he acted on grave and sudden 
provocation. He may bo convicted ^nder s. 335 of that Code. 

Section 237 will only apply where the same facts are 
capable of being viewed in different ways, so us to constitute 
different offences. Section 238 applies where a failure to 

{ )roTe certain facts leaves evidence sufficient to j^ove a 
esser offence, which is indicated by the charge, for in- 
stance, where the prisoners were charged under s. 149, com* 
bined with s. 325, with being members of an unlawful 
assembly and committing grievous hurt, and the jury dis- 
believed the evidence as to the unlawful assembly, it was 
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held that they were properly conirieted of grievous hurt.^ 

The graver charge in such a case gives to the accused 
notice of all the circumstances going to constitute the minor 
one of which he ma^ be convicted. The latter is arrived 
at by mere subtraction from the former. But when this is 
not the esse; where the circumstances embodied in the 
(major charge do not necessarily, and according to the defi- 
nition of the offence imputed by that charge, constitute the 
minor offence also, the principle no longer applies, because 
notice of the former does not necessarily involve notice of 
all that constitutes the latter. The section is not intended 
to apply to a collateral offence. It is not open to a court 
to find a man guilty of the abetment of an offence on a 
charge of the offence itself.’* ^ 

§ 698. The mode in which a charge is framed may have 
a very important effect upon the jurisdiction to try it. For 
instance, a charge of culpable homicide not amounting to 
murder may be tried by an officer who could not take 
cognizance of a charge of murder. Wliere there is evidence 
which might convert the minor into the graver offence, it is 
not absolutely illegal for the magistrate to try the case 
himself under s. 209 of the Criminal Procedure; but this is 
a course which he ought rarely to adopt, and never when 
the evidence clearly points to a more serious offence of the 
aame genus beyond his jurisdiction.^ Where, however, a 
general offence created by one section is treated in the Code 
as a specific ^ offence, punishable more severely under a 
different section if it is perpetrated by particular means 
or upon a particular object, if the evidence shows that the 
specific offence has been committed, the charge ought to be 
framed under it, especially if it alters the jurisdiction.^ 

§ 699. Joinder of Charges. — ^This is provided for by the 
following sections of the Criminal Procedure Code; — 

233. Fur every distinct offence of which any person is 
accused there shall be a separate charge, and every such 
chuge shall be tried separately, es:cept in the cases men- 
tioned in ss. 234, 235, 236, and 239. 

Qover^iment of Bengal v, Mdmddi^ 5 Cal. 871. 

Per ^yest, J., in a case where a man charged with murder had 
been convicted under Grim. P.C., 1872, s. 457, of abetment of the same 
murder (Jieg. v. Chaud Nur, 11 H.C. 240. 

^ Beg. V. Baramanda, 10 Cal. 85 ; Weir, 701 ; ante, § G61. 

* Be Madurai, 12 Mad. 64. 
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Jlluatration^ 

A is accused of a theft on one occasion, and of causinR grieyons 
hurt on another occasion. A must be separately charged and 
separately tried for the theft and the causing grievous hurt. 

234. When a person is accused of more offences than one 
of the same kind, committed within the space of twelve 
months from the Krst to the last of such offences, he may 
be charged with, and tried at one trial for, any number of 
Ihem not exceeding three. 

Offences ai*e of the same kind when they are punishable 
with the same amount of punishment under the same 
section of the Indian Penal Code, or of any special or local 
law. 

235. I. — If, in one series of acts so connected together as 
to form the same transaction, more than one are committed 
by the same person, he may be charged with, and tried at 
one trial for, every such offence. 

II. — If the acts alleged constitute an offence falling 
within two or more separate definitions of any law in force 
for the time being, by which offences are defined or punished, 
the person accused of them may be charged with and tried 
^t one trial for each of such offences. 

III. — If several acts, of which one or more than one 
would by itself or themselves constitute an offence, con- 
stitute wnen combined a different offence, the person accused 
of them may be charged with and tried at one trial for the 
offence constituted by such acts when combined, or for any 
offence constituted by any one, or more, of such acts. 

JNothing contained in this section shall affect the Indian 
Penal Code, s. 71.^ 

236. If a single act or series of acts is of such a nature 
that it is doubtful which of several offences the facts which 
can be proved will constitute, the accused person may bo 
•charged with having committed all or any such offences ; 
and any number of such charges may be tried at once, or 
he may be charged in the alternative with having com- 
jnitted some one of the said offencea 

240. When more charges than one are made against the 
43am6 person, and when a conviction has been had on one or 
more of them, the complainant, or the officer conducting 
the prosecution, may, with the consent of the Court, with- 
•draw the remaining charge or charges, or the Court of its 

^ For a full discussion of this section, see Part I., note to s. 71. 
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own accord may sti^ the inquiry into, or trial of, such 
cliarge or charges. Such withdrawal shall have the efiFect 
of an acquittal on such charge or 'charges, unless the con- 
viction be set aside, in which case the said court (subject to 
the order of the court setting aside tlie conviction) may 
proceed with the inquiry into or trial of the charge or 
charges so withdrawn. 

§ 700. Under s. 233, charges for receiving stolen property^ 
under s. 411, and for habitually receiving such property, 
under s. 413,. must be tried separately.^ Charges of the same 
kind, as defined in s. 234, may, however, be tried together 
within the limits prescribed by that section. It will be 
observed that the definition of ** offences of the same kind 
is different in s. 234 from what it was in the corresponding 
section 453 of the Crim. P.C. of 1872. The cases decided 
under the latter section will, therefore, be no longer appli- 
cable.^ It is not necessary that the offences should be against 
the same person.® The limitation to three offences only 
applies to the number which may legally form part of a 
single trial. Any amount of offences, wherever and how- 
ever committed, may be charged against an offender, and 
tried consecutively, providea the trials are separate.^ 
Further, a single offence may be committed in respect of 
several distinct matters. A prisoner was charged on one 
trial for three distinct acts of breach of trust, in respect of 
three sums deposited in the Savings bank. One of the 
three charges was in respect of a sum of Rs. 195, which was^^ 
paid in on two occasions by a depositor. The prisoner’s 
books stated — falsely, as it was found — ^that he had paid out 
Rs. 150 and Rs. 45 on different dates to the depositor. It was 
argued that, if guilty, he had committed two offences in 
regard to the Rk 195, and therefbre the trial was bad, as 
four offences, not three, had been united. The Court held 
that there was nothing to show that the whole Ks. 195 had 
not been embezzled at once, the false entries being merely 
made to conceal a single offence.® So the using of eleven 

^ Heg, V. Uttom Koondoo^ 8 Cal. 634; see v. Hanmanta^ 1 Bom.. 
610. 

^ ^'ee Reg, v. Itwaree Dome^ 6 Sath. Cr. 83 ; Matm Miya v. Reg,, 9* 
Cal. 371. 

^ Manu Miya v. Reg,^ ub, sup, ; Reg, v. Juala Prasad, 7 All. 174. The 
conflicting decision, Reg, v. Murari, 4 All. 174, being upon s. 453 of 
the Aot of 1872, is no longer an authority. 

^ Reg, V. Dononjoy, 8 Cal. 640. 

^ l7i re Luchminarain, 14 Cal. 128. 
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forged documents, by filing tbem together in a suit with 
;a written statement, is one offence, not^ eleven offences.^ 
Where, however, different acts are done in the course of the 
same transaction, whether they constitute distinct offences 
or whether in combination tney form a more aggravated 
offence, they may be tried together under s. 235 ; as, for 
instance, rioting, and hurt committed in the riot. But there 
is nothing illegal in trying them separately.^ 

§ 701. There appears to be a difference of opinion as to 
the consequences of trying several offences together in vio- 
lation of s. 233 of the Criminal Procedure Code. In some 
oases the Court has held that the convictions resulting from 
the trial should be upheld, where it appeared that the 
prisoners had not been prejudiced in their defence by the 
•course improperly adopted.^ In other cases the Calcutta 
High Court has held that the conviction was bad, and that 
a new trial was necessary.^ Where two cross cases of rioting 
were heard one after tne other, the accused in e€kch case 
being examined as witnesses for the prosecution in the other, 
but in other respects the cases were treated as one case, the 
arguments in each case being heard together, and the 
•opinions of the assessors being taken at on© time, it was held 
that this course was irregular, but that, as it did not pre- 
judice the accused, no new trial was necessary by virtue of 
s. 537.® Even where a joint trial is permitted, the Court 
should take care that the accused are not prejudiced by such 
a course being taken, and should at all times be anxious to 
lend a willing ear to any application for separation of 
•charges, and for separate trials upon separate charges.® 

§ 702. The form of an alternative charge under s. 236 is 
given in Seized. V. (4) of the Criminal Procedure Code, and 
the mode of pronouncing* judgment is laid down in s. 367. 
An alternative charge is only allowed where a single act, or 
series of acts, is of such a nature that, if proved, it would 
be doubtful which of several odences would be constituted. 
Where, at the end of the trial, the judge believes the facts, 
but is doubtful as to the application of the law to the facts, 

* Heg. V. Raghu Nathu Das, 20 Oal. 413. 

^ In re A.meruddiny 8 Oal. 481. 

2 Reg» V. Hanmanta, 1 Bom. 610; Beg, v. Sreenath Kur^ 8 Cal. 450; 
Meg. V. Ramannay 12 Mad. 273 ; Reg. v. Mulna^ 14 All. 502. 

^ Reg. V. Itwaree Dome^ C 8uth. Or. 83 ; in re Lttchminaraint 14 Cal^ 
J28 ; Reg. v. Chandi Singly ibid. 395. 

^ Reg. V. Chandra Bhuiya^ 20 Cal. 637. 

^ Per Norris, J., Manu Miya v. Reg.^ 9 Cal. 371. 
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he may pronounce an altematire judgment. If he is doubt- 
ful whether sufficient iacts have been proved to make out 
any one of the charges, he must 'acquit.' Where he finds- 
facts which are sufficient to make out one or more charges,, 
but rejects those facts which are essential to the others, he 
must acquit upon the latter, and find, either positively or 
alternatively on the former.* The special case of alternative 
charges for giving false evidence has already been discussed 
{ante^ §§ 315, 317). 

§ 703. Joinder of Defendants is regulated by the Criminal 
Procedure Code, s. 239. ‘‘ When more persons than one are 

accused of the same offence, or of different offences com- 
mitted in the same transaction, or when one per^ton is 
accused of committing any offence, and another of abetment 
of, or attempt to commit, such offence, they may be charged 
and tried together, or separately, as the Court thinks fit ; and 
the provisions contained in the former part of this chapter 
shall apply to all such charges.** 

In order to enable several persons to be tried together 
under the second clause of the above section, it is necessary 
to show that they were engaged in the same transaction, with 
such a common intention as would make each person liable 
for the acts of the others under s. 34 of the Penal Code. 
Otherwise, their offences are distinct, and their grounds of 
defence would be equally distinct.® Where defendants are 
tried together for offences which are distinct, the conviction 
will be quashed.^ Even in a case where the offences are 
only technically distinct, as where several persons unite in 
giving false evidence in the same proceeding, the same result 
will follow. The union of all in the same trial must neces- 
sarily prejudice each by depriving^ him of the evidence of 
the otners.® Where the offences charged arise out of the 
same transaction, if the interests of two sets of defendants 
are conflicting, there ouglj|i to be separate trials. For 
instance, where two opposing parties commit a breach of the 
peace, a riot, or the like, each party ought to be tried sepa- 
rately Irom the other, as each will have a separate defence. 

^ Wafojdar JOian v. 21 Cal. 955. 

^ V. Jamurma, 7 N.W.P. 187. 

^ I*or(Z8u Aaik^ M, H.C. Pro., 23rd April, 1883, Weir, 901 ; Heg, v. 
SJieik Bazu, iSup. Vol. 750 ; b.C. 8 JSuth. Cr. 47 ; see ante, § 700. 

* Pulisanki Meddi v. iif <?</., 5 Mc^. 20. 

* Peg, V, Anant Pamy 4 Ail. 293 ; Peg, v. Phavanishankary 5 Bom. 

H.C. C.C. 55 ; 3 Mad. H.C. Rulings 32 ; Peg. v. MaharaJ T 

B.1j.B. Appx. 65. 
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A joint trial will, however, not be absolutely illegal, but 
will be set aside if it appears that the parties have been 
prejudiced in their defence,^ And any proceeding by which 
the trials are apparently separate, but really mixed up 
together, will be equally objectionable. In a case where the 
opposing parties were sent up for trial under distinct com- 
mittals, the judge, with the consent of the pleaders, adopted 
this singular course. He first heard the witnesses for the 
prosecution in the first case, and then heard the witnesses for 
the prosecution in the second case ; he then similarly heard) 
the witnesses for the defence in each case separately, and the 
arguments of pleaders. He then summed up both cases to 
the same jury, who returned a single verdict upon all the 
defendants. It was held that this was practically trying all 
the defendants together, and that in a case heard by a 
jury the defendants must necessarily be prejudiced in their 
defence. 'I'he convictions were quashed and a new trial 
ordered.^ So, where four persons were charged with giving 
false evidence, and the judge, while professing to try each 
defendant separately, heard the evidence of the witnesses 
only once, it was held that this was substantially one trial.** 

§ 704. When it is said in s. 239 that several persons 
may be tried together for different offences arising out of 
the same transaction, it is implied that all the offences 
charged arose out of, or were connected parts of the 
common transaction. It is not sufficient that the transaction 
common to all gave rise to a state of things which furnished 
an opportunity for distinct offences. The police were pur- 
suing an investigation, in the course of which they arrested 
one Hanma, his wife Kakhma, and his son-in-law Yelliah. 
The four accused were charged with ill-treating and wrong- 
fully confining Hannia between the 6th and IStti of January. 
This was held by the High Court to be one transaction. 
The same four were charged with ill-treating and wrongfully 
confining Yelliah between the ^5th and 23rd of January. 
This again was held to be a single transaction. Three of 
the accused were charged with a renewed confinement of 
Yelliah between the 8th of February and the 9th of Marcli. 
This was held to be a difi*erent transaction from the pre- 
ceding. One of the accused was charged with ill-treating 
Hakhma on the 14th of January, and the same man and 

^ V. Sfieilch Bazuy uh. stip, ; v. Ahdul Kadir^ 9 All. 452. 

2 Hossein Bukah v. 6 Cal. 96. 

^ Nathu Sheikh v. Beff,y 10 Cal. 405.. 
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another of the accused with wrongfully confining her on the 
15th of January. These were held to be two transactions, 
and not to form part of the transactions in which Hanma or 
Yelliah were wronged. All the prisoners were tried jointly 
for the offences arising out of all these separate transactions. 
It was held that this procedure was improper; that the 
prisoners had been prejudiced by it; and the convictions of 
those who appealed were set aside, and a new trial ordered.^ 

§ 705. Pleas. — Want of Jurisdiction. — British Subject. — 
Want of jurisdiction may be pleaded either in reference to 
the person, or to the offence, or to the judge. The liability 
of persons not subject to the local jurisdiction of the Indian 
•courts to be held in India has already been discussed in 
Part II., Ohap. II. In general, the immunity of such 
persons rests on the fact that the offence itself was outside 
the jurisdiction, a matter which is also considered in the 
■same chapter. Tiie exemption of European British subjects 
from the jurisdiction of the local courts has been reduced to 
very narrow limits in recent years. The term “ European 
British subject ” is defined by the Criminal Procedure, s. 4 
{w), to mean — 

“(1) Any subject of Her Majesty born, naturalized, or 
^domiciled in the United Kingdom of Great Britain and 
Ireland, or in any of the European, American, or Australian 
43olonies or possessions of Her Majesty, or in the Colony of 
New Zealand, or in the Colony of the Cape of Good Hope, 
or Natal. 

** (2) Any child or grandchild of any such person by 
legitimate descent.*’ ^ 

Any magistrate, who is in other respects authorized to do 
430, may entertain a complaint against a European British 
subject, and issue process to cou!^pel his appearance ; but 
such process can only be made returnable before a magis* 
trate having jurisdiction to inquire into or try the case.® 
** No magistrate, unless hd is a justice of the peace, and 
'(except in the case of a District magistrate or Presidency 
magistrate) unless he is a magistrate of the first class and 
a European British subject, shall inquire into or try any 
-charge against a European British subject.” ^ *‘No judge 
X>re8iding iu a Court of tjession (except the Sessions judge) 

' Iteg, V. ^akirapa, 15 Bom. 495. 

~ See De Geer Stoney 22 Ch. D. 243. 

3 Crim* B.O., s. 445. 

* Grim. P.C.] s. 443, amended by Act III. of 1881, s. 3. 
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Rhall exercise jurisdiction over a European British subject 
unless he himself is a European British subject ; and* if he 
is an Assistant Sessions judge, unless he has held the office 
of Assistant Sessions judge for at least three years, and ha<^ 
been specially empowered in this behalf by the Local 
Government.” ^ ** No Magistrate other than a District Magis- 
trate or Presidency Magistrate shall pass any sentence on a 
European British subject other than imprisonment for a 
term which may extend to three months, or fine, which may 
extend to one thousand rupees, or both ; and a District 
Magistrate may not pass any such sentence other than im» 
prisonment for a term which may extend to six months, or 
fine, which may extent to two thousand rupees, or both.” ^ 

No Court of Session shall pass on any European British 
subject any sentence other than a sentence of imprisonment 
for a term which m^ extend to one year, or fine, or both.” ** 
By s. 447 of the Criminal Procedure Code, When an 
European British subject is accused of an offence before a 
magistrate, and such offence cannot, in the opinion of such 
magistrate, be adequately punished by him, and is not 
punishable with death or with transportation for life, such 
magistrate shall, if he thinks that the accused ought to be 
committed, commit him to the Court of Session, or, in the 
case of a Presidency Magistrate, to the High Court. 

^ « When the offence which appears to have been committed 
18 punishable with death or with transportation for life, the 
commitment shall be to the High Court.” 

Similarly, by s. 449, when the accused has been committed 
to the sessions, If at any time after the commitment and 
l^fore signing judgment the presiding judge thinks that 
the offence which appears to be proved cannot be adequately 
punished by such a sentence, he shall record his opinion to 
that effect, and transfer the case to the High Court, Such 
judge may either himself bind over, or direct the committing 
magistrate to bind over, the complainant and witnesses to 
appear before the High Court.” 

§ 706. Special provisions are m€tde for the trial by jury 
of Europ^u British subirots who claim to be so trieil, by 
the Criminal Procedure Code ss. 451, 451A, 451B, and 452, 
as amended by Act HI. of 1884, ss. 7 and 8. 

Where a European British subject has been declared to 

^ Grim. P.C., s. 444, amended by Act III. of 1884, a, 4. 

* Grim. P.G., s. 446, amended by Act III. of 1884, s. 5. 

3 Grim. P.G., s. 449. 

3 L 
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be a vagrant, or convi<ited under ss. 22 or 23 of the Ya4i^rB,nt 
Act, he forfeits all the special privileges of a British subject, 
and is liable as if he were a Bu|*opean who is not a British 
subject.’" ^ 

Any person who is about to be dealt with by a magistrate 
or session ludge in a manner which would be unlawful if 
he were a European British subject, must, if he wishes to 
assert his privilege, claim to be dealt with as a European 
British subject, and state the grounds of such claim to the 
magistrate before whom he is brought for the purposes of 
inquiry or trial. A wrong decision on his claim forms a 
ground of appeal in the case of conviction, or, if he is com- 
mitted for trial, he may renew the oV>jection before the 
court to which he is committed.*-^ If he fails to make, or 
renew his claim, as the case may be, he will be held to have 
relinquished his claim, and his conviction or committal will 
then be legal, though, if his claim had been maintained, it 
would have been without jurisdiction. It must, however, 
appear that his rights as a British subject had been distinctly 
made known to him, and that he was able to exercise his 
choice and judgment whether he would or would not claim 
those rights.^ He will also lose the benefit of all the special 
procedure under Chapter XXXIIT. of the Grim. P.C., in- 
cluding the right to revision by the High Court.^ The 
provision that he must state the grounds of his claim 
appears to be directory and not imperative. In a case 
before tlie Allahabad High Court,® a prisoner claimed to be 
dealt with as a European British subject, but did not state 
the grounds of his claim. The magistrate, without record- 
ing any finding upon the claim, dealt with his case as if he 
were not a European British subject. The High Court 
remanded the ease for a finding u«^n the point. It then 
appeared that lie was a European British subject, and the 
Court thereupon quashed the conviction, and remitted the 
case for disposal ae novo, hc^lding that they had no juris- 
diction to examine the case upon its merits. 

A European British subject who is unlawfully detained 
in custody by any person, may apply to the High Court 
which would have jurisdiction over him in respect of any 
offence committed by him at the place where he was 
detained, and the High Court may thereupon issue orders, 

] Act IX. of 1874, s. 30. 2 crim. P.C., s. 453. 

^ In re Qtdros, 6 Cal. 83 ; Reg, v. Bartlett, 16 Mad. 30B. 

* Reg, V. Grant, 12 Bom. 561, * Rmp'ress v. BerriU, 4 All. 141. 
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which will have effect throughout the territories subject to 
their appellate criminal jurisdiction, and such other terri- 
tories as the Governor-General in Council may direct.^ 
This section assumes that the detention is unlawful. Neither 
under it, nor under any other law, does the High Court 
possess a power of appeal or revision over the sentences of 
‘Courts outside British India.*^ 

§ 707. Local Jurisdiction. — The jurisdiction of the Mofussil 
courts, with the exception of the special jurisdiction con- 
ferred by Act XXL of 1879, s. 8, and the Criminal Procedure 
<3ode, 8. 188 (ante, § 30), and of the admiralty jurisdic- 
tion which they have recently acquired (see ante, § 39), 
depends upon the offence having been committed within 
"their local limits.** For this purpose, however, the offence 
is considered as having been committed either where the act 
was done, or where the consequence ensued.^ Therefore, if a 
wound was given in one zillah, of which the sufferer died in 
another zillah, the offender might be tried in either. So, a 
l>erson who posts a libel may be tried either in the district in 
which he posted it,° or in the district wliere, in consequence 
of the posting, it was received and read.® 

Where the prisoner was charged with having, at Calcutta, 
-abetted the waging of war against the Queen, and was tried 
and convicted at Patna, the conviction was affirmed, and 
the jurisdiction of the Patna Court upheld on two grounds : 
Jirst, hecnuse he was a member of a conspiracy, in pursuance 
of w^hich certain illegal acts were done in Patna by others, 
and such acts, being m furtherance of the common purpose, 
\were his acts ; secondly, because the prisoner had sent money 
by hundis from Calcutta to Patna, and until the money 
•reached its destination, Jihe sending continued on the part 
-of the prisoner, and was, therefore, a sending of the money 
’^vithin the Patna district.*^ 

“ When an act is an offenc% by reason of its l elation to 
-any other act which is also an offence, or which would be an 
offence if the doer were capable of committing an offence, a 
charge of the first-mentioned offence may be inquired into 

* Crim. P.C., ss. 456—458 ; Ward v. TIw Queen, 5 Mad. 33. 

- Kmpress v, Harrokole, 9 Cal. 288. 

•* Crim. P.C., s. 177 ; HurHu-MadiajKitvo v. Dinohundo, 7 Cal. 523. 

* Crim. P.C., s. 179. 

i?. V. Burdeti, 4 B. & A- 143. 

li, V. Jolinmn, 7 Bast, 65; Iteg, v. KaJhj J)oh 8 M liter, ^ Sath.Cr. 44. 

Iteg, V. Amir Khan, 9 B.L.lt. A. Cr. 36 ; 17 Suth. Cr. 15. 
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or tried by a court within the local limits of whose jurisdic- 
tion either act was done.” ^ Therefore, abettors may be 
tried either in the district in which they abetted the offence^ 
or in that where it was committed/^ 

Receivers may be tried in any district in which they have 
had possession of the property, or in which the theft may be 
tried.^ So, where the offence is a continuing one, as, for 
instance, the theft or misappropriation of property which is 
carried into several districts successfully, the offender may 
be tried in any district in which he continues the offence.'* 

§ 708. The offence of concealing or confining a personi 
who has been kidnapped or abducted (s. 368), may be tried 
either in the district where the confinement or concealment 
took place, or in that where the kidnapping or abduction, 
was committed.*''" 

** When it is uncertain in which of several local areas an 
offence was committed ; or where an offence is committed,, 
partly in one local area and partly in another ; or where an 
offence is a continuing one, and continues to be committed 
in more local areas than one ; or where it consists of several 
acts done in different local areas, it may be inquired into or 
tried by a court having jurisdiction over any of such local 
areas.” ^ In this section the term *Mocal area ” only applies, 
to an area over which the Criminal Procedure Code applies. 
It gives no jurisdiction in respect of offences committed out 
of British India.*^ 

Act XVIII. of 1862, s. 35 (now repealed), provided that a. 
person, •‘accused of any offence alleged to nave been com- 
mitted on a journey, or on any voyage, in British India,*^ 
may be tried in the High Court, “ if any part of the journey 
or voyage shall have been performed within the local limits 
of the jurisdiction of such Court.^ In a case before the 
Madras High Court, two railway guards were indicted imder 
8. 27 of the Railway Act, XVIII. of 1854. It appeared that 
on a journey up to Madras, ^nd some considerable distance 
from it, they were discovered to be in a state of intoxica- 
tion, and were both removed from the train, another guard 
being placed in charge. One of the prisoners remained 

1 Grim. P.C., s. 180. 

- Jbid,^ Ulus. (ft}. See, as to abetment by letter, lieg. v. Sheodial^ 16 
All. 389; as to abetment of offences under the l^erchandise Marks- 
Act, IX.. of 1891, s. 22. 

« Grim. P.O., s. 180, Ulus. (6). ^ Grim. P.C., s. 181. 

Grim. P.C., s. 180, iUit%. (r). ** Grim. P.C., s. 182. 

• JLk'hiimiinnd Dass v. Bhitghai 16 Gal. 667. 
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that night at the station where he had been taken out* 
The other prisoner, as the train was moving ofl*, broke away 
from the peon in whose custody he was, jumped into the 
train, and so was taken on to Madras. They were convicted 
at the sessions, but on a special case reserved by Bittleston, 
•J., it was held that the court had no jurisdiction to try 
them. They were East Indians, and s. 35 did not apply, 
the journey upon which the offence was committed having, 
in the case ot each, terminated beyond the iimits of the 
High Court.i 

A similar decision was given in Bengal under s. G7 of 
the Grim. P.C., 1872, now s. 183. Under illus^ (a) (now 
omitted) it is stated that an offence committed on a 
journey or voyage, may be inquired into and tried in any 
district through which the person by whom the offence was 
committed, or the person against whom, or the thing in 
arespect of which the offence was committed, passed in the 
course of that journey or voyage.” Two pei^sotis were going 
by rail from Bombay to Calcutta. The oftence was com- 
mitted by one against the other before reaching Allahabad. 
At that town both stopped, and afterwards proceeded to 
Calcutta by different trains, the accused after one day’s stay, 
and the prosecutrix after two days. It was held that there 
was no jurisdiction in Calcutta, and that to bring the case 
within the section the journey must be continuous from one 
^terminus to another, regard being had, for the purpose of 
estimating the continuity, to all the ordinary incidents 
affecting journeys of' the particular kind which may be 
-under consideration.*-^ 

Thuggee, murder as a thug, dacoity, dacoity with murder, 
and escape from custody may be tried where the accused is 
in custody.'^ • 

The High Courts are also, by s, 23 of the Letters Patent, 
given an extraordinary criminal jurisdiction overall offences 
committed within the limits ol^ their appellate jurisdiction, 
on charges preferred by the Advocate-lieneral, or by any 
magistrate or other officer specially empowered by the 
Urovernment in that behalf. 

§ 709. Nothing in these sections can be held to confer 

^ lleg. V. Malony^ 1 Mad. H.C. 193. 

^ Meg. V. Miruit, 18 B.L.K. Appx. 4 ; S.C. 21 Snth. Cr. CO. The stopping 
cf a vessel at one of its ports of <^11 on a continuous voyage is not a 
breaking of the journey ^Meg. v. Abdool Alee, 25 Suth Cr. 45). 

Criiu. P.O., s. 181. 
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jurisdiction over an offence which is committed out of India 
by a person who is not subject to Indian jurisdiction. Where 
a native of Kolapur, a foreign. State, was convicted in 
Satara of abetting in Kolapur the commission of a murder 
in Satara, it was held that the conviction could not be sus- 
tained under s. 66 of the Act of 1872, which corresponds to 
s. 180 of the Act of 1882. The Court pointed out that the 
prisoner was not one of the classes subject to British juris- 
diction. That his offence was wholly committed in a foreign 
State, and that both the Criminal Procedure Code and the 
Penal Code were limited to offences committed in India.^ 
And, conversely, the abetment in British India by a British 
subject, of an offence committed in a foreign State, is not an 
offence punishable under the Penal Code, and is therefore 
not triable in India.^ So a person, not a British subject,, 
who is found in possession in a native State of property 
taken by dacoity in British Indis, is not punishable in. 
British India unless it can be shown, either that he took 
part in the dacoity, or that he received the stolen property 
with guilty knowledge within British jurisdiction.*^ Nor cari. 
a person be convicted of either a theft or a dacoity com- 
mitted out of British India, by virtue of his continuing in 
possession of the stolen property after he has come within. 
British jurisdiction.^ Where the original act was not a 
triable offence, the continued possession of the property ifi^ 
not a constructive continuance and renewal of the same 
oflFence. The same law has been laid down where a foreigner 
who had received goods out of the British territory was- 
indicted as a receiver within that territory, and the Court 
stated that even a continued possession of them within the 
jurisdiction would not make him amenable to our courts.^ 
The same construction would, 1 imagine, be put upon the* 
present s. 18J. But retaining stolen property with a know- 
ledge that it was stolen is an ofl’ence different from the 
receiving, and a foreigner «-who has stolen, or received 
stolen property in a loreign State, and who brings it into 
British India, and therein retains it with a guilty knowledge,, 
may be convicted in any British district in which he is- 

^ J^eg, w.Pirthaiy 10 Bom. H.C. 35G; Itvg. v. Xativarai, 16 Bom. 178;. 
rc Makundf 10 Bom. 72. 

^ lieg, V. Ganpaitxt liamchandra^ 19 Bom. 105. 

V. Kiryal Singhy 9 All. 5^. 

^ Peg, V. Snkhga Oovind, 1 Bom. 60; Peg. v. Adivtigfidii, 1 Mad. 71#- 

* Peg. V. Ptfdtar, 4 Bom. H.C. 38. 
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found in possession of the property.^ The diflSeulty which 
was raised by the Bombay High Court as to treating pro- 
perty stolen abroad, as being stolen property within the 
meaning of s. 410, has now been removea by the Amend- 
ment Act, VIIL of 1882, s. 8. 

§ 710. Irregular Exercise of Jurisdiction. — Failure of 
justice arising from technical errors is provided against by 
the following sections of the Criminal Procedure Code. 

531. ‘‘No finding, sentence, or order of any criminal 
court shall be set aside merely on the ground that the 
inquiry, trial, or other proceeding in the course of which it 
was arrived at or passed, took place in a wrong sessions 
division, district, subdivision, or other local area, unless it 
appears that such error occasioned a failure of justice.''*'* 
This section, however, only applies to localities governed 
by the Criminal Procedure Code, and has no operation 
where jurisdiction has been wrongly assumed in respect of 
offences committed out of British India.'^ It does apply to 
a case where a sessions judge, who has jurisdiction over an 
offence, inadvertently tries it in a place outside the limits of 
his sessions district, but within the limits of his general 
jurisdiction.® 

Section 532. If any magistrate or pther authority, pur- 
porting to exeicise powers duly conferred, which were not 
so conferred, commits an accused person for trial before a 
Court of Session or High Court, the court to which the 
commitment is made may, after perusal of the proceedings, 
accept the commitment if it considers that the accused has 
not been injured thereby, unless, during the inquiry and 
before the order of commitment, objection was made on 
behalf either of the accused or of the prosecution to the 
jurisdiction of such magistrate or other authority. 

If such court considers that the accused was injured, or if 
such objection was so made, it shall quash the commitment, 
and direct a fresh inquiry by competent magistrate. 

In a case upon the corresponding section of Act X. of 
1872, where a sessions judge had accepted a commitment 
from the magistrate of Hamirpnr for an offence which was 

* V. ikikitya Govind^ uh. sup* ; EmpresH v. Shunher Qope<t 6 Cal. 
307 ; Mey. v. Ahdvl Latib^ 10 Bom. 186 ; Reg. v. Raya Bhima^ 13 Bom« 
147. 

^ Empress v. Moorga Chetty^ 5 Bom. 338. 

^ Reg. V. Ingle^ 16 Bom. 200. 

^ Bichitranuud Doss v, Bhuglmf Peraiy 16 Cal. 667. 

* Reg. V. Eazl Azim^ 17 All. 36. 
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really committed in Fatehpur^ saying that he had no choice 
in tne matter^ as the prisoner was not pi*ejudioed by the 
commitment, the Allahabad High Court directed the 
prisoner to be released, and to be handed over to the 
Fatehpur authorities. They said : That section contem- 
plates the contingency of a case which has been inquired 
into at the proper place, as indicated by s. 63 (now s. 177), 
being committed to the proper court of session by a par- 
ticular magistrate not duly empowered by law to make 
such a commitment. In the present instance, none of the 
Hamirpur magistrates had jurisdiction to inquire into the 
offence. The proceedings in the case were illegal ah initio^ 
and are accordingly quashed.” ^ 

§ 711. Sanction for Prosecution. — In the case of certain 
offences under the Penal Code, it is made a condition pre- 
cedent to a prosecution that leave should have been granted 
by .some particular authority. 

No charge of an offence punishable under ss. 121A or 
121A shall be entertained by any court unless the prosecu- 
tion be entertained by order of, or under authority from, the 
Local Government/-^ 

No prosecution against any magistrate, military officer, 
police officer, soldier, or volunteer for any act purporting to 
be done under Chapter IX. of the Criminal Procedure Code, 
shall be instituted in any criminal court, except with the 
sanction of the Governor-General in Council.*^ 

No court shall take cognizance — 

(а) of any offence punishable under ss. 172 — 188 (both 
inclusive) of the Indian Penal Code, except with the previous 
sanction, or on the complaint, of the public servant con- 
cerned, or of some public servant to whom he is sub- 
ordinate ; 

(б) of any offence punishable under ss. 193, 194, 195, 196, 
199, 200, 205, 206, 207, 208^ 209, 210, 211, or 228 of the 
same Code, when such offence is committed in, or in relation 
to, any proceeding in any court, except with the previous 
sanction, or on the complaint, of such court, or of some other 
court to which such court is subordiuate ; 

(<?) of any offence described in s. 463, or punishable under 
ss. 471, 475, or 476 of the same Code, when such offence has 

* iiVf/. V. Jagan Xath^ 3 All. 258, doubted in v. Fazl Azim^ 17 
All. 36; and see contra^ Feg, v, Ahbi Iteddi^ 18 Mad. 402. 

Act XXVIl. of 1870, s. 14. ^ Grim. P.C., s. 132. 
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been committed by a party to any proc€^eding in any court 
in respect of a document given in evidence in such proceed- 
ing, except with the previous sanction, or on the complaint, 
of such court, or of some other court to which such court is 
subordinate. 

The sanction referred to in this section may be expressed 
in general terms, and need not name the accused person ; 
but it shall, so far as practicable, specify the court or other 
place in which, and the occasion on which, the ofience was 
committed. 

When sanction is given in respect of any oifeuce referred 
to in this section, the court taking cognizance of the case 
may iraine a charge of an)^ other oftence so referred to 
which is disclosed by the facts. 

Any sanction given or refused under tliis section may be 
revoked or granted by any authority to which the authority 
giving or refusing it is subordinate ; and no such sanction 
ahall remain in force for more than six months from the date 
on which it was given. 

For the purposes of this section, every court other than 

Court of 8mull .Causes, shall be deemed to be subordinate 
only to the court to which appeals from the former court 
ordinarily lie. 

The Courts of Small Causes iu the Presidency towns shall 
be deemed to be subordinate to the High Court, and every 
other Court of Small Causes shall be deemed to be sub- 
ordinate to the Court of Session for the Sessions Division 
within which such Court is situate.^ 

No court shall take cognizance of any offence punishable 
under Chapter VI. of the Indian Penal Code, except s. 127, 
or punishable under s. 294A of the same Code, unless upon 
oomplaint made by ord^r of, or under authority from, the 
Governor-General iu Council, the Local Government, or 
aome officer empowered by the Governor-General in Council 
in this behalf.'^ • 

When any judge, or any public servant not removable 
from his office without the sanction of the Government of 
India, or the Local Government, is accused as such judge or 
public servant of any offence, no court shall take cognizance 
of such offence, except with the previous sanction of the 
Government having power to order his removal, or of some 
•officer empowered in this behalf by such Government, or of 
Bome court or other authority to which such judge or public 

» Grim. P.C., s. 195. - JdlU., s. 19C. 
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servant is subordinate, and whose power to give such 
sanction has not been limited by snch Government. 

Such Government may determine the person by Avhom,. 
and the manner in which, the prosecution of such judge or 
public servant is to be conducted, and may specify the court 
oefore which the trial is to be held.^ 

§ 712. The words in ss. 195 and 197, "no court shall take 
cognizance,’* " except with the previous sanction,” etc., 
differ slightly from those which were employed in the- 
corresponding ss. 466 — 470 of Act X. of 1872. Both were 
probably intended to negative the legality of any retro- 
spective or implied sanction, such as was contemplated by 
Holloway, J., as sufficient under s. 167 of the Criminal Pro- 
cedure Act of 1861, and held by the High Court of Bombay 
to be sufficient under ss. 168 and 169 of the same Act.‘^* 
Accordingly, it has been held that the sanction is a con- 
dition precedent to any proceedings being taken in regard 
to the offences specitied, and that a conviction obtained 
without such sanction must be quashed.^ It has also been 
held in Bengal that the error was not remedied by a section 
corresponding to s. 537 of the Crim. P.C. of 1882. "The 
error in this case has been committed neither in the charge 
nor in the proceedings on trial. The error has been com- 
mitted at the commencement, and no proceedings should 
have taken place previous to sanction being given.” ^ In a. 
Bombay case governed by Crim. P.C., s. 197, the accused had 
been committed to the High Court without any sanction by 
Government, but after committal and before trial the neces- 
sary sanction was given. The High Court held that if no 
sanction had been obtained, there would be no jurisdiction,, 
but that under the special circumstances the commitment 
was only irregular, and that the judg,e presiding in the Court 
of Criminal Sessions to which the prisoner had been com- 
mitted had power in his discretion, under s. 532 of the 
Grim. P.C., to accept the colnmitment and to proceed with. 

1 Ibid., s. 197. 

* Iteg. V. Kristna Jiao, 7 Mad. H.C. 58 ; Hey. v. Ganuy 5 Bom. H.C. C.O. 
38 ; Meg. v. Muhammad Khan, 6 Bom. H.C. C.C. 54. 

^ Meg. V. Makima Chandra, 7 B.L.R. 26, under the Act of 1861 ; 8- 
Mad. H.C. Kulings 2, tinder the Act of 1872; in re Thathayya, 12 Mad. 
47, under the Act of 1882. 

* Meg. V. Makima Chand9*a, vh. sup. ; Majchunder Mozoo^ndar v,. 
Oourchunder, 22 Cal. 176. A contra^ decision was given by a single 
judge in Allahabad, apparently without reference to the Bengal 
decision (^Meg. v. Matabadai, 15 All. 392). 
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the trial.^ A complete absence of sanction up to conviction 
would vitiate the wliole proceedings. ** A magistrate may 
in such u case receive a complaint of the nature mentionoil 
against a public servant, ana, if he think right, may make 
a preliminary inquiry into the truth of the complaint; but 
he is not authorized to cause the attendance of the accused,, 
or to take any evidence airainst him, until he has obtained 
the necessary sanction. Until the sanction is obtained, the 
magistrate has no jurisdiction, and a conviction founded on 
evidence taken without jurisdiction would be bad.”^ 

§ 713. Section 195 of the Grim. P.C. contemplates two 
sorts of proceedings — a private prosecution and an official 
prosecution. In the former case a sanction is necessary* 
It is not a direction to prosecute, and ought not to be 
expressed so as to lead th'e person obtaining it to suppose 
that he is bound to prosecute. It is only a permission ti> 
him to act in the matter at his own discretion and on his 
own responsibility.^ The intention of the Legislature in 
requiring that a prosecution by a private party must be 
sanctioned is to enable the court to see whether there is 
good ground for .the application, or whether it is made 
solely for the purpose of iiarassing the accused or prevent- 
ing any further legal proceedings which he may be entitled 
to take.^ iio proceeding by the court which has tried a 
case, whereby jt recommends or directs a magistrate to 
investigate any matter with a view to criminal proceedings 
to be taken by him, can be taken as a sanction to a private 
individual to prosecute.® 

§ 714. Sanction under s. 195 (6), (c) is only necessary 
where the offence has been committed in or in relation to 
a proceeding in a court. It is not required when a false 
document was presente(kto a registrar, or a false charge was 
preferred to the police, or false evidence has been given in 
an investigation conducted by the piilice.** Under s. 195 (c), 
no sanction is necessary where «the offence is alleged to have 
been committed by persons who were only witnesses in the 

^ Iteg. V. Morton^ 9 Bom. 288. 

^ Heg, V. Parshram KeshaVy 7 Bom. H.C. C.C. Gl. 

^ lie Giridhari Monduly 8 Cal. 435. 

^ lieg, V. Mahomed Homaiviy 16 t^uth. Cr.37 ; Oyan Vhttuder v. Protah 
ChundeVy 7 Cal. 208 ; Heg, v. Sheikh Beariy 12 Mod. 232. 

" Kripu Nath v. (Irish Chundery 16 Cal. 780. 

® Beg, V. Bamdarry Singh, 10 8uth. Cr. 5; re Giridhari Monduly B 
Cal., p. 439 ; Beg, x, ' Sham LaUy 14 Cal., p. 715 ; Bamasami v. Beg,y 7 
Mod. 292 ; Beg, v. IrhasatOy 4 Bom. 479 ; Beg, v. Isnmly 11 Bom. 659. 
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-suit, €19 they do not fall within the meaning of parties to 
Ihe proceeding" in that clause.^ Where the charge is 
against a public servant, sanction is only required under 
s. 197, where the act complained of derives its special 
significance from the fact that it was done by a public 
-servant. No sanction is required for acts which a person, 
being a public servant, commits as a private individual.^ 

§ 715. Sanction under s. 195 can only be granted by the 
'Court before which the offence was committed, or some court 
to which it is subordinate.^ As a general rule, application 
•should be first made to the court before which the offence 
was committed."^ If the incumbent of the court is changed, 
the court still remains the same for this purpose.^ 

In the sections of Act X. of 1872 corresponding to s. 195, 
the power to sanction was given to any civil or criminal ” 
court in which the proceeding had taken place. These 
sections were held by the Allahabad High Court to apply 
to a revenue court.® The same decision was given by the 
Calcutta Court on the present section, which says “ any 
court." They said : Having regard to the obvious purpose 
for which s. 195 was enacted, we think that the widest 
possible meaning should be given to the word ‘ court,’ as 
therein mentioned, and that it would include a tribunal 
empowered to deal with a particular matter, and authorised 
to receive evidence bearing on that matter, in order to 
enable it to arrive at a determination." A Mamlutdar’s 
Court, under Bombay Act, HI. of 1876, and a Village 
Moon8if3rs Court, under Madras lieg., IV. of 1816, can grant 
sanction in respect of offences committed before them.** As 
to whether a registrar or sub-registrar under Act HI. of 
1877 is a court, there are conflicting decisions. Three 
difierent High Courts have held that “ he is not," on the 
ground that his functions in the cases in which he is 
authorised to take evidence are administrative, and not 
judicial.® On the other hand, the Madras Higli Court, in 
two decisions, has held that he is such a court.^® 

^ Eddara Virmia v. Eeg.y 3 Mad. 400. 

^ licy. V. Lakshmati^ 2 Bom. 481. He Kaslchiinder^ 6 Cal. 440. 

* Me Eajah of Venkutagiri^ 6 Mad. H.C. 92. 

*’* 7 Mad. H.C. Rulings 12. ** Eeg, v. Sdbsukh^ 2 All. 533. 

" Jia^hoohuns Sahoy v. Kokil Singh^ 17 Cal. 872. 

^ lie Savanta^ 5 Bom. 137 ; Jieg, v. Vetikayya^ 11 Mad. 375. 

^ Beg, V. Stdfba, 11 Mad. 3; Beg, v. Tidja^ 12 Bom. 36; Beg, v. 
Bamlall, 15 All. 141. 

Be VenkntacheJla Bilhii, 10 Mad. 154 ; AtcJiayya v. Gnngayydylih 
Mad. 138 F.B. 
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For the purposes of s. 195, ‘‘ every court, other than a 
Court of Small Causes, shall be deemed to be subordinate to- 
the court to which appeals from the former court ordinarily 
lie.” It makes no difference that the particular proceeding 
in which the offence took place would have been appealable 
to a higher tribunal. Therefore the court of a subordinate 
judge is subordinate to the district court, although the* 
amount at issue in the suit would have made the appeal lie* 
direct to the High Court.^ A magistrate of the first class 
is subordinate to the magistrate of the district,**^ but the 
assistant Collector is not.^ He is subordinate to the Collector,, 
and the Collector is subordinate to the district judge.^ 

§ 716. Sanction should not be given by any court with- 
out first examining the evidence. Tlie object of giving the 
power to sanction is to secure, as far as possible, that no man 
shall be prosecuted unless the court hearing the case, or a. 
superior court, is satisfied that it is a proper case to put the 
party on his trial.*' Therefore, where the calendar is called 
for under s. 435 of the Criminal Procedure Code, as the* 
evidence on which the sentence is founded is not before the 
examining officer, he cannot sanction a prosecution for any 
matter connected with it.^ JNor can a judge sanction a 
prosecution for forgery, w^here the forgery has not been, 
found by himself, but by an arbitrator to whom the question 
had been referred, whether a bond was executed or not. 
Before giving his sanction he should make an independent 
inquiry, so as to satisfy himself that there were materials^ 
to justify a prosecution.” In general, this inquiry is made 
during the progress of some judicial proceeding, either by 
the court which hears the evidence, or by the superior 
court which has all the evidence before it. Sometimes, 
however, as in the case o/ applications tor sanction to prose- 
cute under s. 211 of the Penal Code, the original proceeding 
has stopped short before the whole evidence in support of 
the alleged false charge has bdbn heard. In such a case it 
has frequently been held that it is illegal to sanction a pro- 
secution, till the original complainant has been allowed to 
bring forward all the testimony on which he relied in support 

' Keg, V. Lakshmany 2 Boni. 481 ; re Anant Hamchandru , 11 Bom. 
438 ; Maduray Billay v. EidertoUy 22 Cal. 487. 

^ lie Gur J>ayaly 2 All. 205 ; Reg. v. Fiuimanath Ped^ 2 Bom. 384. 

•* Reg, V. Rarotam Das^ 6 All. 98. 

^ Hart Prasad v. Dehi Dial^ 10 All. 582. 

^ Reg, V, Kiippu^ 7 Mad. 560, 

** Pareotam hod v. Bijai, 6 All. 101. 
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<if bis accusation.^ Where the judge who tries the case to 
the end proceeds afterwards to sanction a prosecution, no 
notice need be given to the party against whom sanction 
is granted.® But where the whole proceedings have termi- 
nated, and the application for sanction is made to another 
judge, who has not heard the case, notice of the application 
ought to be given, as the latter judge might possibly take a 
different view from his predecessor.** 

§ 717. Where a case was amicably settled without any 
evidence being offered, and afterwards sanction was given to 
prosecute one of the parties for a false statement contained 
in a petition filed by him in the course of the suit, Garth, 
C.J., said: *‘lf a case is settled without any evidence being 
gone into, it seems to me that the court in which the suit 
was brought has no opportunity of judging of the hona jidea 
of the claim or defence ; and if it has any power at all under 
such circumstances, which I very much doubt, to give its 
sanction to criminal proceedings against either party, I 
think it would be guilty of a great impropriety and indiscre- 
tion in so doing.” ^ This case was relied on by the Madras 
High Court in support of a ruling that “ it was not competent 
to the judge, on an application for sanction, to go beyond 
the record to determine whether sanction ought to be given, 
when the record itself disclosed no foundation whatever for 
the charges.” It is evident, however, that if this rule were 
imperative, no prosecution could ever be brought for perjury 
or forgery .committed in a suit, founded on evidence which 
came to light after its termination. Suppose, for instance, 
that a charge of rape is made and prosecuted to conviction, 
and it is subsequently ascertained that at the time of the 
alleged offence ttie prosecutrix was at a different place, could 
it be contended that this fact, because it does not appear 
upon the record, is not one which might be placed before the 
sessions judge, as a ground for his sanctioning a prosecution 
under ss. 195 or 211? The'^rule itself, and the two cases 

^ Heg, V. Shibo Sehara, 6 Cal. 584; re Gaiiri Sahai, {> All. 114; 
Govindan^ 7 Mad. 224; Meg, v. Sheikh Bearij 10 Mad. 232; Kedaimath 
Mas V. Mohesh Chunder, 16 Cal. 661 ; see contra Ot/an Chunder v. 
Mrotab (Jhunder^ 7 Cal. 208, where Prinsep, J., puts his decision on the 
fact that the complainant had not asked the sanctioning magistrate to 
inquire into his case. 

^ Meg, V. Sheikh Meari^ ith, sup, 

Abitilakh Singh v. Khtth Lalt, 10 Cal. 1100. 

Jte Kttsi Chunder J\^ozanidar, 6 Cal. 440. 

** Zantindar of Sivagiri v. Meg,^ 6 Mad. 29. 
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<tbove cited, have since been disapproved of by a later 
decision of the High Court of Bengal.^ 

§ 718. The sanction may be in general terms, but it must 
be so expressed as to point to a definite prosecution, and to 
define the prosecution to which it points. It is not sufScient 
that it should grant a roving commission to the applicant 
to find out what offence, if any, lias been committed, and to 
commence proceedings in respect of it.^ It must not only 
specify the court, or other place, in which, and the occasion 
•on which the offence was committed, but it should state 
the offence intended to be charged in general terms, though 
the details need not be given.^ The court should specify 
the particular act or acts of forgery, and the particular 
words which constitute the perjury, for which permission to 
prosecute is given,^ and the section or sections of the Penal 
Code under which it authorises criminal proceedings to be 
taken.® This, of course, does not prevent the court in 
which the trial takes place from framing a charge for any 
other offence which tlie facts may disclose. The court is 
not bound to name the accused person, nor to inouire into 
-all the persons who are implicated in the offence ; ® but this 
renders it all the more necessary so to limit the sanction, 
that all who are implicated may have notice that they are 
put on their defence. Where, however, the sanction is 
expressly limited to certain definite persons by name, it may 
be held that even under the words of the present Code a 
prosecution of any other person would not be admissible^ 
Where tlie offence of giving false evidence is charged in the 
alternative, sanction is necessary as regards each branch of 
the alternative.® 

Sanction is required for the prosecution, not for the 
prosecutor. Therefore ifs validity is not affected by the 
death of the petitioner on whose prayer it was granted.** 

§ 719. There is no period o:^ limitation for applications 


7 


^ Shashi IviLhxar v. Shxtshi Kutnat'y 19 Cal. 345. 

- JBaperam Surmah v. (if our i 2sath J)ntt^ 20 Cal. 474. 

^ Jte BaZaji Sitaranij 11 Bom. H.C. 34. 

^ 10 Suth. Cr. 41 ; re Jivan Anibaidas^ 19 Bom. 362. 

** Jte Barsotam Lall, 6 All. 101. 

^ lie Qovindan^ 7 Mad. 224. 

* Beg. V. Bajkishore Boy^ 15 Suth. Cr. 55 ; Beg, v. Mahima Chandra^ 

B.L.R. 26. 


^ Be Balaji Sitaram, 11 Bom. H.C. 34 ; Beg, v. Data Jiva, 10 

190. 

** Be Thathayya, 12 Mad. 47. 
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for sanction to prosecute.^ No sanction under s. 195 remains 
in force for more than six months from the date on wbic*h 
it is given* When the prosecution has commenced within 
six months, it may then go on till it is completed*^ After 
the expiration of the six months without active steps being 
taken, no fresh sanction can be granted.^ Where the judge 
who tried the case out of which the application for sanction 
arose has refused the sanction, it seems extremely doubtful 
whether a sanction given by his successor would be valid.^ 
Any sanction given or refused under s. 195 may be 
revoked or granted by any authority to which the authority 
giving or refusing it is subordinate. This power of revoca- 
tion may be exercised by the High Court either by way of 
appeal or revision,® and either where the order of sanction is 
absolutely illegal, or where it is made by an improper 
exercise of discretion,® The jurisdiction conferred by a 
sanction actually granted is valid till the sanction is set 
aside by a competent authority, and the legality of the 
sanction cannot be questioned by any other authority J 

§ 720. Where no application for sanction has been made,, 
or where the court to which it is made prefers to set on foot 
a public prosecution,® the court may proceed by way of 
complaint under s. 195. It has been laid down in Allahabad, 
and Bombay that a complaint under s. 195 must be shaped 
according to the provisions of s. 476, both as to the previous, 
inquiry that is necessary, and as to the magistrate to whom 
the case is to be sent.® Therefore, if the court which makes 
the complaint directs an inquiry to be made by a magistrate^ 
of a lower than the first class, the latter has no jurisdiction.^® 

* jRey. V. Adju*1hia Singh, 10 Ail. 350, 

- Gulah Singh v. Debi Prasad, 6 All, 45. 

^ Parbari Mandar v, Jagoo Lai, 22 Cal*. 573. See, as to the expira- 
tion of the six months diirinfsc the court holidays, Jluf Chunder 
Moxumdar v. Gour Chunder, 22 Cal. 176. 

^ Parbari Mandar v. Jagoo Lal,^ uh, sup, 

“ Khepu Nath v. Orish Chunder, 16 Cal. 730. 

“ Meg, V. Shibo Behara, 6 Cal. 584 ; Meg, v. SahsnJch, 2 All. 533 ; Kedar- 
nath Pas v. Mohesh Chunder, 16 Cal. 661. 

^ Meg, V. Irad Ally, 4 Cal. 869. 

^ See, as to the grounds for adopting the latter course, jier Aikman, J., 
16 AIL, p. 83. 

Ishri Prasad v. Sham Lall, 7 All. 871 ; Meg, v. Machapixi, 13 Bom. 

109. 

Meg, V. Yendava Chandramma, 7 Mad. 189; Meg, v. ibid,. 

560. See, as to the illegality of a court proceeding under s. 476, 
proprio motv, in a matter not pending before it, Meg, v. Kup 2 nt, nb, sup, ^ 
re Mathura Pjr, 16 All. 80. 
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As a general rule, the same necessity exists for making a 
preliminary inquiry as to the guilt of the accused party 
previous to a complaint, as there would be previous to 
granting sanction, where the court which makes the com- 
plaint has not already got sufiBlcient evidence before it.^ 
There is, however, a difference between the language of the 
Criminal Procedure Code of 1872, s. 471, which directed the 
court to make ** such preliminary inquiry as may be neces- 
sary,” and of s. 476 of the present Code, which directs it to 
make ** any preliminary inquiry which may be necessary.” 
Such an inquiry is therefore not compulsory, if under the 
facts of the case it is not necessary.^ 

A complaint made under s. 195 cannot be revoked by a 
higher authority. The prosecution so instituted must take 
its regular course, though of course the magistrate to whom 
the case is referred may dismiss the charge if it is not made 
out by the evidence.® The High Court can, however, deal 
with any illegality in the proceedings which follow upon the 
complaint either by way of appeal or revision.^ 

§ 721, Under s. 197, the words not removable from 
office without the sanction of Government ” only apply to 
the preceding words ‘‘ any public servant.” Therefore, a 
district moonsiff cannot be prosecuted on any complaint 
made against him as a judge without sanction under this 
section,® But no sanction is required for the prosecution of 
a police patel in Bombay, in consequence of the change in 
his position made by recent local legislation.® 

The above section, by implication, vests in the court or 
authority to whom the judge or public servant not remov- 
able, etc., is subordinate, the power of sanctioning or directing - 
such prosecution. It does not say that the Government 
must give the power, bift that it shall exist unless limited 
or reserved. Bvery court or authority, therefore, has 
unless there is a limitation.” ** There is no provision that 
the sanction must be in writing. It is, no doubt, very 

^ Meg, V. JBaijoo Lall, 1 Cal. 450 ; Government v. KarirndoM^ 6 Cal. 
496 ; Kkepu Nath v, Qridi Chundefy 16 Cal. 730 ; Mej. v. Gunga Mam* 
8 All. 38. 

2 Baperam Surma v. Qouri Nath Butt, 20 Cal. 474 ; Meg, v, McdahadoX, 
15 All. 392. 

^ Meg, V. Machappa, 13 Bom. 109 ; re Mathura Das, 16 All. 80. 

^ Me Mathura^ sup, ; Khepu Nath v, Orish Chander^ 16 Cal. 733^ 

^ 6 Mad. H.C. Appx. xxii. 

** Empi'ess v. Bhugwan^ 4 Bom, 357. 

^ See Meg, v. Maihary 7 Bom. H.C. C.C. 64, accord. 
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desirable that such sanction or direction should be put in 
writing and attached to the record, but it is by no means 
lej^lly imperative.” ^ 

Inhere, the Local Government limits its sanction by 
directions as to the person by whom, and the manner in 
which, a charge is to be preferred, these directions must be 
strictly carried out, and the court cannot entertain charges 
preferred by any other person, or in any other manner.^ 

By a Madras Notification, of the 27th of August, 1873, 
the power to direct or sanction the entertainment of com- 
plaints of offences committed in their public capacity by 
subordinate magistrates (tahsildars and deputy tahsildars) 
has been restricted to the Board of Revenue. 

By a Madras Notification, of the 13th of September, 1873, 
the like power, in regard to all other classes of magistrates, 
is reserved to the Governor in Council* 

No prosecution for the offence of giving false evidence in 
any statement made by a person to whom a pardon has been 
tendered shall be entertained without the sanction of the 
High Court.® 

£astly, No court shall take cognizance of an offence 
falling under Chapter XIX. or Chapter XXL of the Indian 
Penal Code, or under ss. 493 — 496 (both inclusive) of the 
same Code, except upon a complaint made by some person 
aggrieved by such offence.” ^ 

§ 722. Interest in Judge. — Another ground of exemption 
from jurisdiction arises from the Criminal Procedure Code, 

555. ‘‘No judge or magistrate shall, except with the 
permission of the court to which an appeal lies from his 
-courf, try or commit for trial any case to or in which he is 
a party, or personally interested ; and no judge or magistrate 
rshall hear an appeal from any jud^nent or order passed or 
jmade by himself. 

Explandtion. — A judge or magistrate shall not be deemed 
to be a party or personally interested, within the meaning 
of this section, to or in any case, merely because he is a 
Municipal Commissioner.” i^or shall he be disqualified for 
trying an offence against the Cantonment Act, because he 
is a member of the Cantonment Committee, or is the com- 

^ Holloway, J., Beg. v. Kristna Bau,, 7 Mad. H.C. 58 ; S.O. Weir, 
1st edit., p. 288, 2nd edit., p. 389 ; Beg. v. Naraganasamit ibid. 182. 

® Beg. V. Vinayak. 8 Bom. H.C. C.C. 32. 

® Crim. P.C., s. 339 ; Bej. v. Veda Jivc^ 10 Bom. 190. 

^ Crim. P.C. 198. 
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manding officer of the cantonment^ or because he has 
ordered or approved the prosecution.^ 

The principle laid down in this section is one of univers^ 
jurisprudence, and applies to every official, however high in 
rank. Where a Canal Company brought a suit which was 
decreed in their favour by the Vice-Chancellor, and his 
decree was affirmed on appeal by the Chancellor, Lord 
Cottenham, and it turned out that he was a shareholder in 
the company, his decree wos set aside.^ The rule was laid 
down lately" by Bowen, L.J., as follows : ® Nothing can be 
clearer than the principle of law that a person wlio has a 
judicial duty to perform, disqualifies himself from perform- 
ing it if he has a pecuniary interest in the decision which 
he is about to give, or a bias which renders him otherwise 
than an impartial judge. If he is an accuser, he must not 
be a judge. If he has a pecuniary interest in the success of 
the accusation, he must not be a judge. When such a 
pecuniary interest exists, the law does not allow any further 
inquiry as to whether or not the mind was actually biassed 
by the pecuniary interest. The fact is established, from 
which the inference is drawn, that he is interested in the 
decision, and he cannot act as a judge. But it must be in 
all cases a question of substance and of fact whether one of 
the judges has in truth also been an accuser. The question 
must be : Has the judge whose impartiality is impugned 
taken any part whatever in the prosecution, either by himself 
or by his agents.’" 

§ 723. The strongest ground of disqualification is 
pecuniary interest. When it is established, it is conclusive. 
In all other cases which might exercise an influence, it is 
necessary to go on and ^ow that it is probable they would 
do so. In one case, where it was suggested that a convic- 
tion was bad because it was passed by justices who were 
trustees of certain societies, i^hose money was invested on 
the security of the litigating corporation, the objection was 
overruled. Blackburn, J., after pointing out that the trustees 
had no personal interest in the matter, said : ** There is no 
doubt that any direct pecuniary interest, however small, in 
the subject of inquiry, does disqualify a person from acting 
as a judge in the matter.*" ** Wlierever there is a real 

1 Act XIII. of 1889, s. 12. 

® Dimes v. Grand Junction Caned Co*^ 3 H.L. Oa. 759. 

* Leeson v. General Council of Medical JEducafion, 43 Ch. D. 866, at 
p. 384u 
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likelihood that the judge would^ from kindred or any other 
cause, liave a bias in favour of one of the parties, it would 
be very wrong for him to act ; and we are not to be under- 
stood to sav that where there is a real bias of this sort the 
court would not interfere.” Circumstances from which 
a suspicion of favour may arise do not produce the same 
effect as a pecuniary interest*” ^ The fact that a person has 
been mixed up with a case as an adviser, or common friend 
of the contending parties, is not suflScient. Stephen, J.^ 
said: “The question is whether Mr. Farrant had such a 
substantial interest other than pecuniary, as to make it 
likely that he would have a real bias.” ^ Where such cir- 
cumstances exist, it is not necessary to £nd that they would 
warp the judgment of the individual judge. It is enough if 
they might do so. It is essential to the sound administra- 
tion of justice that confidence should be felt in those who 
dispense it, and that no case should be decided by any one 
upon whose impartiality any doubt can be felt. As Lord 
Fsher, M.B., observed : “The question of incapacity is to be 
one of substance and of fact, and therefore it seems to me 
that the man’s position must be such that, in substance and 
in fact, he cannot be suspected. Not that any perversely 
minded person cannot suspect him, but that he must bear 
such a relation to the matter that he cannot reasonably be 
suspected of being biassed.”® 

§ 724. When it is laid down that a man may not be at 
once a prosecutor and a judge, it is to be remembered that 
the term “ prosecutor” has several shades of meaning. No 
one could suppose that a man may try a prisoner for an 
offence committed against himself, or his wife, or a member 
of his own family.^ A prosecution jnay be carried on by a 
corporation, sucli as a bank, railway company, or canal 
company, in w^hich the judge is a shareholder. Here he is- 
again disqualified if he hStS us such shareholder, any 
pecuniary interest in the result of the litigation. Again, the* 
judge may be a member of a body created to discharge 
public functions, such as a Municipality, a Conservancy 

^ V. Rand^ L.R., 1 Q.B. 233. For a case in which such a bias 
was held to exist, see Reg, v. Meyer^ 1 Q.B.D. 173. 

“ Reg, V. Farrant^ 20 Q.B.D. SS. 

^ AllinBon v. General Council of Medical Education (1694), 1 Q.B.. 
750, at p. 759 ; Seryeant v. Rale, 2 Q.B.D. 558. 

* Bom. U.C. Rulings, 15th Feb,, 1887, 25tli August, 1887, 27th Feb. 
1690, cited Eohoni^ Grim. P.C., 3rd edit., p. 356. 
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Board, or a Council, whose duty it to maintain the dis- 
cipline of a particular profession. Here the mere fact of 
membership will not be a disqualification if the judge has 
taken no active part in bringing about or directing the 
prosecution.^ If, nowever, he has done so, then the prosecu- 
tion is his ; and although he may derive no personal benefit 
from a conviction, still he has the real or assumed bias 
which arises from the fact, that he is leading a body which 
considers itself aggrieved by the defendant, and is trying to 
punish liim.^ Accordingly, it has been several times held 
in India tlmt a conviction for an offence under a Municipal 
Act, in which the chairman or a salaried officer of the cor- 
poration had sat as a justice, was illegal, and should be set 
aside, notwithstanding the proviso at the end of s. 555. 
The object of the proviso was to enable a municipal com- 
missiouer to act as a judge, he liaving no interest in the 
matter beyond that which attached to the discharge of a 
public duty. It did not apply to the case of a person who, 
from his intimate connection with the corporation, had an 
interest, pecuniary or personal, which was likely to bias him 
in the matter of the prosecution.^ The same construction 
has been put upon a similar proviso of an English statute.'^ 
A magistrate who has special charge of some particular 
Oovernment interest, such as opium, excise, salt, Ibrests, or 
the like, is not disqualified from exercising jurisdiction over 
offences in regard to such matters.® 

§ 725. A still weaker case than any of the above is that 
of a judge, against whom it is merely objected that he had, 
in his magisterial capacity, been concerned in prosecut- 
ing the case in its earlier stages. It is evident that here 
there is no question of pecuniary or personal interest ; but 
4t is quite possible tl^at an official who has begun by 
taking up the partisan view of a policeman, may find it 
difficult to assume the even impartiality of a judge. In 
€uch a case the officer is not yicapacitated from trying the 
charge ; but it is so undesirable, both for himself and for the 
defendant, that he should do so, that where it is possible 

^ Leeson v. OetieraZ Council of Medical Jiducationf 43 Ch. D. 866 ; 
AlUnson v. ^me (1894), 1 Q.B. 750 ; Ferozaha Pestonji^ 18 Bom. 

442. 

^ Peg. V. Milledge^ 4 Q.B.D. 832. 

3 Wood V. Corporation of Calcutta^ 7 Cal. 322; Nohin Krinhna v. 
Chairman of Sahurhan Municipality ^ 10 Cal. 194 ; Kharak Chaiid Pal 

Tarack Chunder^ ibid, 1030. 

^ Beg. V. Handaley^ 8 Q.B.D. 383. ® Be GaneaJti, 15 All. 192. 
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the matter should be disposed of by some independent 
authority.^ There may, however, be cases in which an 
executive officer has be<^ii so mixed up in a case, has expressed 
such a strong opinion upon it, and has so advised active 
proceedings in the matter, that it would be absolutely im- 
proper that he should take a judicial part in any later stage 
of it.^ If the conduct of the prosecuting officer was in any 
way mixed up with that of the prisoner, so that he could be in 
any way affected by the defence set up, this would at once 
make him an interested party, so as to impose an absolute 
disqualification upon him as a judge.® In no case can the 
same person combine the functions of prosecutor and judge in 
the same trial.^ 

In some very rare instances it may happen that a fact 
which is important to a case is only known to the judge 
who is trying it. Where this occurs, the knowledge of the 
judge can only be utilised by his giving evidence as a wit- 
ness.® In such a case the judge is a competent witness, and 
is not disqualified from trying the case by the fact that he 
gives evidence, although the necessity for his doing so fur- 
nishes the strongest possible reason for his not sitting upon 
it.® It is obvious that the evidence of an official, who descends 
from the bench to the witness-box, and then returns from the 
witness-box to the bench, cannot be dealt with in the 
interests of the prisoner like any other evidence. Accord- 
ingly, it has been held by the Calcutta High Court that a 
magistrate cannot himself be a witness in a case in which 
he is the solo judge of law cind of fact. The judges were 
divided as to the result of his being so. Markby, J., thought 
that the conviction should necessarily be set aside. Prinsep, 
J., was of opinion that this circumstance alone would not 
necessarily vitiate the proceedings,^jf, after setting aside his 
evidence, there was enough left to support the conviction.’^ 

§ 726. In Dimes v. Urand Jitnction Canal Co.,® Baron 
Parke, in delivering the opii^on of the judges, stated that a 

^ Be Het Loll Bay^ 22 Suth. Or. 75 ; Beg» v. Hira Lai Das, 8 B.L.R. 
422. 

^ Lobari Domini v. Assam By., 10 Cal. 915 ^ Alu NatJiu v. Gagvibha,, 
19 Bom. 608. 

® Beg. V. Bholanath Sen^ 2 Cal. 23. 

* Beg. V. Qungadhur Bhunjo, 8 Cal. 65^. 

^ See Indian Evidence Act, I. of 1872, s. 121. 

® Beg. V. Mukta Singh, 4 B.L.B. A. Cr. 15 ; Beg. v. Bholanath Sen^ 
2 Cal. 23. 

^ Beg. V. Donnelly, 2 Cal. 405. 


» 3 H.L. 759. 
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decree given by a judge who was an interested party was 
not Toid^ but only voidable^ and that the decree itself, and 
all acts done under it, were Talid unless and until it was set 
aside. This raay throw some light upon a question which 
was raised in v. Bholanath 8en^ as to whether the 

prisoner could waiver the objection to the judge trying the 
case. If the fact of an interest absolutely destroyed the 
jurisdiction of the court, it is quite clear that no consent 
could confer a jurisdiction which did not exist.* But if 
there was an absolute want of jurisdiction, the decree would 
be void, and not voidable. The better view seems to be 
that which is stated by Couch, C.J , in delivering the judg- 
ment of the Full Bench in Reg. v. Hira Lall Das: It is not 
a question of want of jurisdiction so much as of a disability 
arising from interest to exercise his jurisdiction in the par- 
ticular case,” In the course of the argument the same 
judge said : ''The practice in Fngland is that if a justice is 
interested in the suDject-matter of the suit, he discloses his 
interest, and leaves the parties to decide whether they are 
willing to abide by his decision in the case/'* On the 
other hand, the inapolicy of putting it upon the parties in a 
criminal case in India to waiver their objections is very 
great. As the Court said in Reg. v. Bholanath Sen "In 
the Mofussil most prisoners, not properly defended, would 
probably assent to any irregularity which the judge or 
magistrate trying them chose to suggest. Tljere would be 
an end to all procedure if such an assent were held to 
warrant material and important irregularities." 

§ 727. The general principle that no one should be judge 
in a case in which he is himself interested, is also recognized 
in s. 487 of the Criminal Procedure Code. 

"Except as provided igi ss. 477, 480, and 485, no judge of 
a criminal court or magistrate, other than a judge of a 
High Court, the Recorder of Rangoon and the Presidency 
magistrates, shall try any pers«>n for any offence referred to 
in s. 195, when such offence is committed before himself, or 
in contempt of his authority, or is brought under his 
notice as such judge or magistrate in the course of a judicial 
proceeding. 

Nothing in ss. 476 or 482 shall prevent a magistrate 

* 2 Cal. 23. 

* Minakshi Naidu v. Suhramaniya Sastri, 14 I. A. 160; S.C. 11 
Mad. 26. 

3 8 B.L.R., pp. 424, 431. « 2 C*iL, at p. 31. 
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empowered to commit to the Court of Session or High 
Court, from himself committing any case to such court,^ or 
shall prevent a Presidency magistrate from himself disposing 
of any case, instead of sending it for inquiry to another 
m^istrate.” 

The High Court of Madras has held that the disqualifi- 
cation contained in this section is personal, and does not 
extend to the court when occupied by different incumbents. 
Therefore an offence referred to in s. 195, when committed 
before a court filled by A, may be tried by the same court 
when filled by Curiously enough, under the wording of 

the section, a contrary result is arrived at when the same 
person fills different courts. It has been decided by a Full 
Bench of the Calcutta High Court that, in s. 487, effect 
must be given to the words ‘as such judge or magistrate ; ’ 
and the meaning of the section must be taken to be, that 
when an offence referred to in s. 195 of the Crim. P.C. has 
been committed before a judge of a criminal court or 
magistrate, or in contempt of his authority, or brought 
under his notice in the course of a judicial proceeding, he 
cannot himself try such offence.” Therefore it was held that 

A. B., as sessions judge, had jurisdiction to try a c^e under 

B. 196 of the I.P.C., although he had himself sanctioned the 
prosecution in his character as district judge.^ This decision 
overrules so much of the ruling in Madhvh Chunder v. 
Novodeep Chunder^ as decided the same point in an opposite 
way. It leaves that case untouched, however, so far as it 
decided, first, that the trial of an appeal is included in the 
words “ shall try any person ; ” and, secondly, that the 
hearing of an appeal from an order refusing sanction to 
prosecute was “a judicial proceeding” within the meaning 
of the Criminal Procedure Code. ^ 

A sessions judge cannot try an offence of giving false 
evidence committed before himself in another criminal 
oase.^ 

§ 728. When a prisoner is charged in the alternative with 
giving false evidence, either in a deposition before court A 
or in one before court B, if he is also found guilty in the 
alternative, it cannot be alleged as to either court that the 
offence was not committed before it, and therefore neither 

^ Anon, 1 Mad. 305. 

* Meg. V. Sarat Chandra, 16 Cal. 766, following Empress v. De Silva, 
6 Bom. 479, and followed by Meg. v. Majji Daji, 18 Bom. 380. 

® 16 Cal. 121, ^ ^ Meg. v. Makhdamy 14 All. 354. 
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court can try the offence.^ If either court could find affirma- 
tirely that the false statement was really given before the 
other court, the charge ought to be amended, and a finding 
upon the amended charge would be unobjectionable. 

The enlarged words contained in s. 487 have got rid of 
the difScult questions which arose under s. 473 of the Act 
of 1872, as to what offences could bo said to have been 

committed in contempt of the authority of the court.” * 
As regards all offences referred to in s. 195, there are now 
only three eases in which a court other than a High Court, 
etc., can try an offence committed before itself, etc., viz. in 
cases provided for by ss. 477, 480, and 485.® 

§ 729. Previous Acquittal or Conviction. — The law upon 
this point is contained in the Criminal Procedure Code, 
8. 403. 

“ A person who has once been tried by a court of com- 
petent jurisdiction for an offence, and convicted or acquitted 
of such offence, shall, while such conviction or acquittal 
remains in force, not be liable to be tried again for the same 
offence, nor on the same facts for any other offence for wliich 
a different charge from the one made against him might 
have been made under s. 236, or for w^hich he might have 
been convicted under s. 237.^ 

A person acquitted or convicted of any offence may be 
afterwards tried for any distinct offence for which a separate 
charge might have been made against him on the former 
trial under s. 235, para. 1.® 

A person convicted of any offence constituted by any 
act causing consequences which, together with such act, 
constituted a different offence from that of which he was 
convicted, may be afterwards tried for such last-mentioned 
offence, if the consequaoces had not happened, or were not 
hnown to the court to have happened, at the time when he 
was convicted. 

** A person acquitted or mnvicted of any offence con- 
stituted by any acts may, notwithstanding such acquittal or 
conviction, be subsequently charged with, and tried for, any 
other offence constituted by the same acts which he may 

^ Sundriah v. 3 Mad. 254. The apparently conflicting decision 
in Beg. v. Nomal^ 4 B.L.R. A. Cr. 9, was given under a section of the 
Act of 1861, which corresponds to s. 477 of the Act of 1882. 

* See Beg. v. Kaehmiri Lal^ 1 All. 625. 

^ Beg. v. Seshayya, 13 Mad. 24. 

^ See them, ante^ §S 697, 699. ® See it, ante, § 699. 
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have committed, if the court by which he was first tried 
was not competent to try the offence with which he is 
subsequently charged. 

** Explanation . — The dismissal of a complaint, the stopping 
of proceedings under s. 249, the discharge of the accused, 
or any entry made upon a charge under s. 273, is not an 
acquittal for the purposes of this section. 

Illustrations, 

“ (a) A is tried upon a charge of theft as a servant, and acquitted. 
He cannot afterwards, while the acquittal remains in force, be charged 
with theft os a servant, or, upon the same facts, with theft simply, or 
with criminal breach of trust. 

“ (h) A is tried upon a charge of murder, and acquitted. There is 
no charge of robbery ; but it appears from the facts that A committed 
robbery at the time when the murder was committed. He may after- 
wards be charged with, and tried for, robbery. 

‘‘(c) A is tried for causing grievous hurt, and convicted. The 
person injured afterwards dies. A may be tried again for culpable 
homicide. 

" (d) A is charged before the Court of Session, and convicted of the 
culpable homicide of B. A may not afterwards be tried on the same 
facts for the murder of B. 

“ (e) A is charged by a magistrate of the first class with, and con- 
victs by him of, voluntarily causing hurt to B. A may not after- 
wards be tried for voluntarily causing grievous hurt to B on the same 
facts, unless the case comes within para. 3 of this section. 

“ (y*) A is charged by a magistrate of the second class with, and 
convicted by him of, theft of property from the person of B. A may 
be subsequently charged with, and tried for, robbery on the same 
facts. 

“ (^) A, B, and C are charged by a magistrate of the first class with, 
and convicted by him of, robbing D. A, B, and C may afterwards be 
charged with, and tried for, dacoiiy on the same facts.” 

§ 730. The first essential to a successful plea of acquittal 
or conviction is that the case shoul4 have been tried ; that 
is, that it should have reached a stage which entitled or 
required the judge to pronounce a decision upon the guilt 
or innocence of the accused.* Where the case has never 
been inquired into at all,^ or has been disposed of in any 
qf the ways pointed out in the above explanation, it has not 
been tried.® The non-appearance of the complainant in a 
summons case entitles, but does not compel, the magistrate 
to acquit the accused at once.® In a warrant case, the 

^ Gover^imeni of Bombay v. Shidappo^ 5 Bom. 405. 

^ Japahandhu v. Gohardhan^ 1 B.L.K. A. Or. 1 ; Beg, v. Tika Singh ^ 
All. 251. 

3 Grim, P.C., e. 247. 



8«os. 72^781.] ACQUITTAL OB CONVICTION* 


907 


absence of the complainant in a ease which may be ootn- 
pounded only entitles the magistrate to discnar;^ the 
accused, which does not amount to an acquittal.^ The 
withdrawcd of the complainant in a summons case, and 
the compounding of an offence which may be compounded, 
amount to an acquittal.^ Under s. 333, the Advocate- 
General may, at any stage of a trial, inform the court that 
he will not further prosecute the defendant, and thereupon 
he shall be discharged ; but such discharge shall not 
amount to an acquittal. This privilege does not extend to 
any other representative of the Crown. The Calcutta High 
Court has laid down that " it was not competent to tne 
Government vakeel, after a prisoner had been arraigned and 
had pleaded Not Guilty, to withdraw that charge. The 
prisoner was entitled to a trial and a clear verdict of 


acquittal, if there was 
against him.” ® 


no sujBBcient evidence produced 


§ 731. The next essential is that the court should have 
been one of competent jurisdiction. A sentence which has 
been passed by a court which had no jurisdiction is a mere 
nullity. When it has been set aside, it can of course have 
no efficacy as a bar to any future proceedings.^ When the 
sentence has been one of acquittal, it is unnecessary to set 
it aside,® The American courts have held that a conviction 
also is so completely a nullity, that it need not be set aside 
before a fresh prosecution is instituted. But if the prisoner 
was actually suffering punishment under the erroneous con- 
viction, I think it would be necessary to remove it before 
further proceedings could be had.® 

Where the court had jurisdiction over the entire subject- 
matter of the offence, its sentence, while still in force, is a 
bar to any further prosei^ution on the same charge, or upon 
anjr other charge which would be established by the same 
evidence as that on which the former prosecution was based. 
This principle applies to proceedings under special and 
local laws, as well as to cases under the Penal Code.'^ It is 
not in any degree affected by the punishment awarded, or 
by the want of punishment. A person who was convicted 


1 See 4 Mad. H.C. Bulings 8 ; Beg, v. Jogen/lronathf 6 Cal. 523. 

2 Grim. P.C., ss. 248, 345. ^ 5 suth. Cr. Letter, 4. 

^ Beg, V. Mulhoora Pershad^ 2 Suth. Cr. 10 ; Beg, v. Wdhed ALly^ 13 
Suth. Cr. 42. 

* Beg, V. HuseiUj 8 Bom. 307. 

® ^ee Bishop, §§ 863, 866. 


7 Beg, V. Gustadji, 10 Bom. 181. 
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of an assault by a court of summary jurisdiction, was dis- 
charged without any sentence of fine or imprisonment, on 
giving security for good behaviour. It was held that he 
could not be convicted on indictment before a superior 
court for the same assault.^ Accordingly, a defendant who 
h^ been acquitted of an assault under s. 352, cannot^ be 
tried again upon the same complaint and the same facts for 
causing hurt.^ Nor can a person acquitted of a breach of 
trust be tried upon the same facts alleged to be a theft or 
criminal misappropriation, or vice versa. For in all these 
cases if the facts set up in the second indictment had been 

f roved in the first a conviction would have resulted (ante, 
697). And similarly, a summary conviction under a statute 
for injuring a person by negligent conduct on a highway, 
was held to be an answer to an indictment for the same act 
treated as an assault.^ So where a man was charged with 
theft and mischief in respect of certain branches cut from 
a tree claimed by the prosecutor, and was acquitted of the 
charge of mischief on the ground that he had a good title 
to the tree as against the prosecutor, but no finding was 
recorded as to the theft, it was held that no further pro- 
ceedings could be taken on that charge. It is evident that 
the facts alleged on the charge of mischief would have been 
equally good evidence as to the theft, and that both charges 
were equally negatived by the finding as to the title.^ 

Where a prisoner was convicted upon one indictment 
under s. 50 of the Post Office Act, XVII. of 1854,® for 
fraudulently secreting a post-letter, and then was convicted 
upon a second indictment under the same section for 
fraudulently making away with the same letter, the first 
conviction was held to be a bar to the second indictment. 
Scotland, C. J ., said : In the present case the prisoner 

might properly have been charged in the first instance 
with both the criminal acts of fraudulently secreting and 
making away with the letter; and although either act is 
punishable under the section as an offence without any 
evidence of the other, still, as it appears that both acts 
were connected and formed substantially a part of one 
and the same criminal transaction, and the evidence with 

^ Beg. V. Mtles^ 24 Q.B.D. 423. 

* Kaptan v. Smithy 7 B.L.R. Appx. xxv. ; S.C. 16 Suth. Cr. 3. 

^ Wemgss v, Hopkins, L.R., 10 Q.B. 378. 

* Beg. V, Erramreddi, 8 Mad. 296. 

* Repealed by Act XIV. of 1866. 
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reference to such acts was as necessary and material on the 
first charge as it was on the second, the prisoner must be 
considerea to have been tried and in peril in respect of the 
whole transaction as one offence on the first charge. The 
evidence as to his making away with the letter was properly 
a part of the case in support of the first charge, ana the 
strongest proof of it. Tnere was, in fact, no part of the 
evidence upon which the second conviction took place which 
was not properly evidence on the first charge.” ^ 

§ 732. On the other hand, where there are two completely 
different offences committed by the same person, one of 
which is charged and adjudicated upon in one trial, the 
decision is no bar to a charge for the second offence ; though 
both offences originated from the same motive, formed part 
of the same series of events, and were proved by the same 
witnesses, and although the whole of the evidence necessary 
to prove the second offence had been produced on the former 
trial for the purpose of proving the first offence. This 
branch of the law was very fully discussed by Sir B. Peacock, 
C.J., in a case w^iere the prisoner was accused of having 
forged pottahs A and B, which bore the same date, and 
were produced by him in the same suit. He was committed 
and tried on a charge of forging pottah B only. On the 
trial both pottahs were produced, evidence was given indis- 
criminately as to both, and an inference was drawn from the 
exact similarity of the two signatures, that each must have 
been traced from a third genuine signature, which was 
proved to have been in the possession of the prisoner. He 
was acquitted, and he was then put on his trial for forging 
pottah A and convicted. A plea of the former acquittal 
iiaving been overruled, ^he conviction was supported by 
the High Court on the ground that the offence of forging 
pottah A was a completely different offence from that of 
forging pottah B, and that alt^^ough the same evidence was 
used to prove each offence, that evidence, if believed, would 
prove two offences, not one offence.^ So there are cases in 
which the doing of an act constitutes one offence, and if 
certain consequences follow, a different offence is created. 

^ Heg. V. DaZapaiif 1 Mad. H.C. 83. 

* Seg, V. Dwar)canath Dutt^ 7 Suth. Cr. 15, followed Meg, v. Jtfif* Itwarya^ 
22 Suth. Cr. 14, where it was held that a charge of murdering J, upon 
which the prisoner was acquitted, was no bar to a charge for attempt- 
ing to murder B, upon which she was convicted, though both acts 
took place at the same time and were proved by the same evidence. 
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If a man wounds another, and is convicted and punished for 
the wounding, this is no bar to an indictment fur culrable 
homicide if the injured person dies of the wound.^ If the 
accused had been acquitted of the w'ounding, his acquittal 
would equally have been no bar to a conviction for the 
graver offence.^ 

§ 733. An intermediate case between a complete existence 
and a complete want of jurisdit-tion, is where certain acts 
constitute an offence within an inferior jurisdiction, and the 
same acts, either themselves, or coupled with other circum- 
stances, constitute an offence only cognizable by a higher 
jurisdiction. Here a conviction or acquittal by a magistrate 
for the offence which is within his jurisdiction, is no bar to 
proceedings by a higher tribunal for the offence which w^as 
oeTOnd his jurisdiction.® 

The last clause of section 403 and the Ulus. (/) and (g) 
which explain it, are no doubt strictly sound in principle, 
but would work considerable injustice unless supplemented 
by other rules. It is evident in Ulus, (^f) that the theft 
wliich is the subject of the first conviction, is the very 
same theft which is the largest ingredient in the crime 
which is the subject of the second conviction. So, in Ulus. 
( g) the same robbery which forms the whole of the crime 
cnarged in the first trial, is the principal part of the crime 
charged in the second trial. Suppose, then, that in each 
pair of cases the presiding officer inflicted the maximum 
punishment, which was actually suffered, it is plain that a 
single act of theft or robbery would have received its full 
penalty twice over. Such injustice would be prevented by 
providing that where the same set of facts constituted 
different crimes which fell under different jurisdictions, the 
offender should only be tried bj* the court which could 
take cognizctnce of the graver offence {ante^ § 661) ; or 
that in such cases as are described in Ulus. and (^) the 
punishment inflicted by tlfe second court should always 
ruu concurrently with that inflicted by the inferior 
tribunal. 


§ 734. Where a sentence either of acquittal or conviction 
has been set aside, it ceases of course to have any effect, 
either in the same or in any future proceeding. In the 
following case a question arose how far a sentence which 


^ Heg. V. Morriiy L.B., 1 C.C. 90, 

2 Rtg. V. Panna, 7 N.VV.P, 371. 

® Peg. Y. Panna, 7 N.W.P. 371 ; Verankutti v, Chigamu, 7 Mad. 557. 
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had been reversed remained in force. The prisoners were 
tried in circumstances within the meaning of s« 236 of 
the Criminal Procedure Code (ante^ § 699), that is to say, 
for murder and grievous hurt committed in the further- 
ance of the common object of an unlawful assembly. They 
were acquitted of murder and convicted of grievous hurt. 
They appealed to the High Court, which ordered a new 
trial on the ground of misdirection by the judge. On 
the new trial they were convicted of culpable homicide 
not amounting to murder. They then appealed on the 
ground that on the former charge of murder they might 
iiave been convicted of culpable homicide not amounting 
to murder, and that the acquittal on this charge could 
not have been set aside by the High Court, as no appeal 
against it had been made by the Local Government (see 
post, § 783), and that it was therefore still in force. The 
High Court held that in cases such as are contemplated by 
6. 236, where the jury acquits upon one view of the case and 
convicts upon another view, and there is an appeal against 
the conviction, the whole matter is before the High Court, 
and that if it orders a new trial, the whole matter is to be 
tried de novo, the acquittal and conviction being equally 
swept away. It would be different if the accused had been 
tried for two distinct offences constituted by two distinct 
acts. If the prisoner was acquitted of murdering A, and 
convicted of grievous hurt to B, and appealed against his 
conviction, and a new trial was ordered in respect to it, the 
acquittal for murder would stand, and be a bar to any future 
proceedings.^ 

The burthen of proving a plea of previous acquittal or 
conviction rests upon the accused. The mode of proof is 
laid down in s. 511 of th# Criminal Procedure Code. 


* Krishna Dhan Mandal v. Beg,^ 22 Cal. 377. 
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CHAPTER XVII. 


EVIDENCE. 

T. Accomplices, §§ 735 — ^740. 

II. ConfessioDS, §§ 741—765. 

III. Examination of Accused, §§ 756 — 758. 

IV. Dying Declarations, §§ 759, 760. 

V. Character, §§ 761—764. 

VI. Medical Evidence, §§ 765, 766. 

VII. Improper Admission or Injection of Evidence, § 767. 

Till. Province of the Judge, §§ 768, 769. 

§ 735. In this chapter I do not propose to discuss the law 
of evidence generally, but only some special questions which 
arise in criminal trials. 

Acoomplioes. — The mere fact that a person has been 
accused of a crime, and discharged because there was no 
evidence on which he ought to have been committed, does 
not incapacitate him from being a witness against those who 
are ultimately put on their trial.^ Nor is a person who is 
actually an offender, and who has been illegally discharged 
by the police, unable to give evidence against others.^ Still 
less, of course, if he had been tried and acquitted. In one 
case A and B w^ere accused of being concerned in the same 
offence. A was tried first ana acquitted. The Local 
Government appealed against his acquittal, and pending 
appeal the magistrate arrested him again. While under 
arrest, B was put on trial, and A was called and examined 
against him. The Court disagreed in opinion as to whether 
the arrest of A was lawful,^ and whether his evidence was 
properly taken, Spankie, J., was of opinion that if while 
under arrest he was treated as an accused person, his evidence 
w^as inadmissible.^ The Criminal Procedure Code, s. 352 

^ Heg. V. Behary Led Bose^ 7 Suth. Cr. 44. 

2 Bey, V. Mona Pima, 16 Bora., p. 665. 

® Now see Grim. P.C., s. 427. 

^ Bey, V. Karim Bukshy 2 All. 387. 
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g rovides that no oath shall be administered to the accused. 

ection 343 directs that, except as provided by ss. 337 and 
338, no influence by means of any promise or threat or other- 
wise, shall be used to an accused person to induce him to 
disclose or withliold any matter within his knowledge. 
Then ss. 337 and 338 provide for the mode in which a 
pardon may be tendered to an accused person on condition 
of his making a full disclosure of every thing known to him 
in relation to the offence. Every person accepting such a 
pardon shall be examined as a witness. These sections only 
apply in case of otfences triable exclusively by the Court of 
Session or High Court. Therefore a pardon granted to a 
person who is accused of an offence not exclusively so 
triable will be bad, and if a person so pardoned is then 
examined as a witness in reference to the offence, his 
evidence is inadmissible against the other persons accused, 
and he cannot himself be charged with giving false evidence.^ 
A fortiori the evidence of a person still under accusation, and 
not pardoned, will be inadmissible in regard to the offence 
with wliich he is charged, unless taken under s. 342 (jpost^ 
§ 756). .Where, however, a prisoner has been induced to give 
evidence under an illegal offer of pardon, if he has made 
a full disclosure, the public faith has so far been pledged to 
him, that Jie ought not to be prosecuted for any matter so 
disclosed by him, nor perhaps fur any other ofltence of the 
same kind which he may accidentally and without any bad 
design, have omitted from his confession.*^ Where a 
prisoner made a statement under a promise of pardon, and 
then absconded, so that no pardon was ever granted, it was 
held that on his subsequent capture and trial the statement 
could not be used as evidence against him.^ 

These sections do not authorize the tender of a pardon to 
a person who has been convicted of the crime in question.^ 
There can, however, be no objection to examining such a 

' Beg. V. Hanmanta^ 1 Bom. 610, p. 617 ; Reg. v. Dala Jiva^ 10 Bom. 
190 ; Beg. v. Ash gar Ali^ 2 All. 260. See, as to s. 338, Beg. v. tSadhee 
KasaZ^ 10 Cal. 936; Beg. v.Kallu^ 7 All. 160. As to tender of a pardon 
by a magistrate not empowered to do so, see Grim. P.C., s. 529 

2 Beg. V. Hanmanta^ 1 Bom., p. 618, following B. v. Buddy 1 Cowp. 
331 ; Beg. v. Oanga CharaUj 11 AIL 79. See, as to the proper procedure 
to he adopted when a pardon is tendered and refused, or cancelled. 
Beg. V. Qaguluy 4 B.L.R. Appx. 50 ; S.C. 12 Suth. Cr. 80 ; Beg. v. Sudra, 
14 All. 336 ; Beg. v. Mulna, ibid. 502 ; Beg. v. Jagal Chandra, 22 Cal. 
50, at p. 69. 

^ Beg. V. Badanaih Dosadh, 8 Suth. Cr. 53. 

^ Per Duthoit, J., Beg. v. Kallu, 7 AIL, p. 163. 

3 N 
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person as a witness,^ And such a course is constantly 
adopted in England. 

§ 736. Abettors of a crime are accomplices, and must 
be looked upon as such, if they are produced as witnesses 
against the principal offenders. If thev are not themselves 
under any criminal charge, their evidence is admissible 
without any tender of pardon.® Witnesses who admit that 
they were cognizant of a crime, that they made no attempt 
to prevent it, and that they did not disclose its commission, 
are not necessarily accomplices, but their evidence should 
be treated with suspicion, and only relied on to the same 
extent as that of accomplices.® Spies and informers who, 
with a view of laying a trap for a suspected person, suggest 
to him the commission of an offence, and supply him with 
means for committing it, are themselves abettors of the 
offence and accomplices. Persons who, believing that an 
offence is about to be committed, lie in wait till it has been 
committed for the purpose of apprehending the offender, or 
who supply marked money for the purpose of furnishing 
evidence against him, are not accomplices.^ 

§ 737. The earliest and fullest decision on the question as 
to the admissibility in India of the evidence of an accom- 
plice, will be founa in the judgment of Sir B. Peacock, C.J., 
in a Full Bench ruling in 1866.^ All the English authorities, 
and their bearing on the Criminal Procedure Code, were 
examined, and, in accordance with them, the following 
principles were laid down : First, as a matter of law, that 
the uncorroborated evidence of an accomplice was sufficient 
to support a conviction. Second, as a matter of policy, that 
it was generally unsafe to rely on such evidence alone, and 
that juries ought to be advised not to convict on such 
evidence, unless it was corroborated in some material fact 
which tends to fix the guilt on the particular person charged. 
The same law is laid down by the Evidence Act, though, 
singularlv enough, it is necess&.ry to collect it from different 
parts of tbe Act. Section 133 provides that “ An accomplice 
shall be a competent witness against an accused person, and 
a conviction is not illegal merely because it proceeds upon 

^ See Indian Evidence Act, p. 118. 

^ Reg. V. Maganlaly 14 Bom. 115: Reg. v. Imdad Khan, 8 All. 120. 

^ Reg. V. Chanda ChandaUnee, 24 Suth. Cr. 55 ; Ishan Chandra v. 

., 21 Cal. 328. 

^ Reg. V. Javecharam, 19 Bom. 363. 

^ Re Klahee Ruksh, 5 Sutb. Cr. 80. 
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the uncorroborated testimony of an accomplice.” Section 1 14 
states that the Court may presume the existence of any 
fact which it thinks likely to have happened, regard being 
had to the common course of material events, human conduct, 
and public and private business, in their relation to the 
facts of the particular case.” Then illus. (6) explains that 
the Court may presume ‘‘that an accomplice is unworthy of 
credit, unless he is corroborated in material particulars.” 
Then a further Explanation points out, that where the crime 
is one which involves no moral turpitude, and the person 
associated in it is of undoubted creuibility, no farther cor- 
roboration is needed. The result is, that the unanimoua 
practice of all the High Courts in India is to act upon the 
principles piactised in England, and affirmed by the Full 
Bench decision above referred to.^ The only points which 
require further consideration are, the nature of the corrobo- 
ration which is required, and the duty of the Judge in laying 
down the law. 

§ 738. As to the first point, it is to be remembered that 
the accomplice certainly knows all the facts of the crime, 
and may very possibly have some motive in accusing an 
innocent person. It is therefore no corroboration of his 
evidence against this person to show that he is speaking 
accurately as to the crime itself. As Baron Alderson said : 
“ It would be a confirmation as much if the accusation were 
against you and me, as it would be to those prisoners who 
are now on their trial. The confirmation which I alwaya 
advise juries to require is, the confirmation of the accomplice 
in some fact which goes to fix the guilt on the particular 
person charged.” ^ Recent possession of stolen property 
would be a corroboration where the gist of the charge was. 
the thefr, but would notP necessarily be so where the ctiarge 
was one of murder.® Previous statements by the accomplice- 
to the same effect as his sworn evidence, are not corroboration 
by virtue of s. 157 of the Evidence Act.^ Where there are 
several prisoners the accomplice must be corroborated as to 

^ Heg. V. JRamasami Padidchi, 1 Mad. 394; Peg, v. Maganlcdf 14 
Bom. 115; i?e 7 . v. Gohardhariy 9 All. 528. 

2 Reg. V. Wilkes^ 7 C. & F., p. 272, cited 5 Suth., p. 83 ; Reg. v. Imam, 
3 Bom. H.C. C.C. 57 ; Reg. v. Krishnahhaf, 10 Bom. 319 ; 2teg. v. Mohesh 
Biswas, 19 Suth. Cr. 16, at p. 20. 

3 Compare Reg. v. Ram Haran, 8 All. 306 ; Reg, v. BaJdeo, 8 All. 509. 

^ Reg. V. Mdlapa, 11 Bom. H.C. 196. 
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each.^ Where there are several accomplices, the evidence 
of one is no corroboration of that of the other.^ Confessions 
made by one of several prisoners who are being tried jointly 
for the same offence, though under s. 30 of the Evidence 
Act they may be taken into consideration by the Court as 
against the prisoners, are not corroboration of the evidence 
of a sworn accomplice.® 

§ 739. The duties of a judge, in cases tried by jury, are 
laid down in ss. 297 and 298 of the Criminal Procedure 
Code. He is to sum up the evidence on both sides, and lay 
down the law by which the jury are to be guided.** He may, 
if he thinks proper, in the course of his summing up, express 
to the jury his opinion upon any question of fact, or upon any 
question of mixed law and fact, relevant to the proceeding.® 
Then s. 537 provides that no tinding, sentence, or order shall 
be reversed or altered under Chapter XXVII., or on appeal 
or revision, on account of any misdirection in any charge to 
a jury, unless such misdirection has occasioned a failure of 
justice. Lastly, s. 418 lays down that where the trial was 
by jur}”, the appeal shall be on a matter of law only. 

§ 740. The application of all these sections to cases where 
the judge has omitted to direct the jury as to the evidence 
of accomplices in conformity with the principles above 
stated, was fully discussed in the case of Elehee Buhsh already 
referred to. The rules laid down by Sir B. Peacock have 
a general and wider bearing. He said If a judge, in a 
criminal trial in the Mofussil, were to tell the jury that in 
his opinion the evidence was sufficient to justify them in 
finding the prisoner guilty, in a case in which, if the 
judge had been trying the case with the aid of assessors, 
the High Court would, on appeal, have reversed his judg- 
ment if upon the same evidence ^e had convicted the 
prisoner, I have no doubt that the court ought, on appeal, 
to set aside a verdict of guilty found by the jury, not- 

^ Per Jervis, C. J., Beg, v. Stubbs, bearsl. C.C. 555 ; S.C. 25 L.J. M.C. 
16 ; pei' Alderson, B,, Beg, v. Moores, 7 O. & P. 270, approved 5 Suth. 
Or., p-. 84. 

* Beg, V, Boalees, 5 O. & P. 326, approved 5 Suth. Or., p. 84. 

^ Beg, V. Malajia, 11 Bom. H.C. 196 ; Beg, v. Budhu Nanku, 1 Bom. 
475 ; Beg, v. Jajfir Ali, 19 Suth. Cr. 57. 

* See re Sriram Veuhatusami, 6 Mad. H.C. 120 ; Beg, v. KaZi Charan, 
6 B.L.R. Appx. 86 ; Beg, v. Jhubboo Mahton, 8 Cal., p. 751. 

* See Beg, v. Bustee Khan, 1 Suth. Cr. 17 ; Beg, v. Gunga Bishen, 
ibid, 26 ; Beg, v. Nim Chand, 20 Suth. Cr. 41 ; Beg, v. Bajcoomar Bose, 
10 B,L,R. Appx. 36. 

® 5 Suth. Cr., pp. 87 — 89. 
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withstanding the advice was merely as to the weight of 
evidence/* 

if a judge, instead of advising a jury not to convict 
ujx)n the mere uncorroborated evidence of an accomplice, 
were to advise them to convict upon such evidence, or were 
to tell them that the uncorroborated evidence of an accom- 

J >lice given under a pardon was admissible, and that it was 
or them alone to form their opinion upon it, that a con- 
viction founded upon such evidence would be legal, and 
that such evidence without corroboration might be acted on 
with as much safety as that of any other witness, I think 
the error in the direction would form a good ground of 
appeal/* ** So also, I think it would be error in summing 
up if a judge, after pointing out the danger of acting upon 
the uncorroborated evidence of an accomplice, were to tell 
the jurv that the evidence of the accomplice was corroborated 
by evidence of a fact which did not amount to any corro- 
boration at all/’ 

The Code of Criminal Procedure provides that if a 
person is convicted on a trial by jury, the appeal shall be 
admissible only upon a matter of law. But it certainly is 
nut against the principle, or even the letter of the Code, 
that the Court should have power to set aside a verdict of 
guilty for an insufficient or defective summing up of the 
evidence, in a case in which, in their judgment, the verdict 
is not warranted by the facts." “ Ample protection is 
afforded to prisoners by allowing the High Court to reverse 
a verdict of guilty for any error of defect in the summing 
up, whenever the Court is of opinion that a failure of 
justice has been thereby occasioned.” 

‘‘It appears to me that, in all cases in which a finding of 
guilty is set aside upom. appeal, the court, if it thinks it 
liecessary, may order a new trial. In some cases it may 
be necessary ; for example, where evidence is imprororly 
rejected*, or where, for other «reasons, the Appellate Court 
is unable to form a correct opinion as to the ^uilt or inno- 
cence of the appellants. But when the finding and con- 
viction are objected to upon the ground that the judge did 
not properly direct the jury as to the degree ofw'eight which 
ought to be given to the evidence, it appears to me that 
this court, sitting as an ^Appellate Court, is not necessarily 
bound to send the case back for a new trial. If the Court 
are of opinion that the evidence could not, in any proper 
view of the case, support a conviction, it would be worse 
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than useless to send the case for a new trials in order that 
the jury might have an opportunity of convicting upon such 
evidence under a proper summing up.” ^ 

Where the judge has properly directed the jury, their 
verdict cannot be set aside, if they have chosen to convict 
upon the imcorroborated evidence of an accomplice.^ 

§ 741. Confessions. — The law as to confessions is contained 
in ss. 24 — 30 of the Evidence Act, and ss. 162 — 164 of the 
Criminal Procedure Code. 

First, as to the persons to whom confessions maybe made, 
and the mode of recording them. By the Evidence Act : 

25. ‘*No confession made to a police officer shall be 
proved as against a person accused of any offence.” A state- 
ment, in the nature of a confession, overheard by a police- 
man, of whose presence the person making the statement 
was unaware, is not excluded oy this section.® 

26. No confession made by any person whilst he is in the 
custody of a police officer, unless it be made in the imme- 
diate presence of a magistrate, shall be proved as against 
:8uch person. Explanation . — In this section ‘ magistrate ’ does 
not include the head of a village discharging magisterial 
functions in the Presidency of Fort St. George, or in Burma 
or elsewhere, unless such headman is a magistrate exer- 
cising the power of a magistrate under the Code of Criminal 
Procedure, 1882.”^ 

27. “ Provided that when any fact is deposed to as dis- 
covered in consequence of information received from a 
person accused of any offence, in the custody of a police 
officer, so much of such information, whether it amounts 
to a confession or not, as relates distinctly to the fact 
thereby discovered, may be proved.” 

These provisions are supplemented as follows by the 
Criminal Procedure Code : — 

*‘No statement, other thap a dying declaration,, made by 
any person to a police officer in the course of an investiga- 
tion under Chapter XIV. shall, if reduced to writing, be 

' Followed Reg, v. Nawah Jan^ 8 Suth. Or. 19 ; Reg, v. Byhunt Nath, 
10 Suth. Cr. 17 ; Reg, v. Sadhu Mundul^ 21 Suth. Cr. 69 ; Reg, v, 0*Hara. 
17 Cal. 642 ; Reg, v. Imam, 3 Bom. H.C. C.C. 57 ; Reg, v. Arumuga, 12 
Mad. 196; contra Reg, v. Ganu, 6 Bom. H.C. C.C. 57, where, however, 
none of the Calcutta cases which had then been decided was 
referred to. 

^ Reg, V. Mohima Chunder, 15 Suth. Cr. 37. 

^ Reg, V. Sageeita, 7 Snth. C.. 56. 

^ Act III. of 1891, s. 3- 
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signed by the person making it, or shall ^ be used as 
evidence against the accused. Nothing in this section 
shall be deemed to affect the provisions of s. 27 of the 
Indian Evidence Act (s. 162). 

Any magistrate not being a police officer may record 
any statement or confession made to him in the course of 
an investigation under Chapter XIV., or at any time after- 
wards before the commencement of the inquiry or trial. 
Such statements shall be recorded in such of the manners 
hereinafter prescribed for recording evidence as is, in his 
opinion, best fitted for the circumstances of the case. Such 
confessions shall be recorded and signed in the manner 
provided in s. 364, and shall then be forwarded to the 
magistrate by whom the case is to be inquired into or tried. 
No magistrate shall record any such confession unless, upon 
questioning the person making it, he has reason to believe 
that it was made voluntarily ; and when he records such 
confession he shall make a memorandum at the foot of such 
record to the following effect : — * I believe that this con- 
fession was voluntarily made. It was taken in ray presence 
and hearing, and was read over to the person making it and 
admitted by him to be correct, and it contains a full and true 
account of the statement by him.’ Signed, etc.” (s. 164). 

“ If any court before which a confession or other state- 
ment of an accused person, recorded under ss. 164 or 364, 
is tendered in evidence, finds that the provisions of such 
section have not been fully complied with by the magistrate 
recording the statement, it shall take eviuence that such 
person duly made the statement recorded, and notwith- 
standing anything contained in the Indian Evidence Act, 
s. 91, such statement shall be admitted if the error has not 
injured the accused as to his defence on the merits” (s. 533). 

§ 742. The provisions of ss. 25 and 26 of the Evidence 
Act differ from those of s. 162 of the Criminal Procedure 
Code, in that the former ai% limited to confessions, the 
latter extend to all statements. It constantly happens that 
a man when charged with an offence makes a statement in 
which he admits, and explains away, something which tells 
against him. This is not a confession, but a defence, and 
does not come within the former Act.^ It is different where 

1 Act X. of 1886, s. 6. 

^ Iteg^ V. Nabadwip Goaivartii, 1 B.L.R. O. Cr. 15, p. 20; jReg, w 
Macdonald^ 10 B.L.R. Appx. 2 ; Beg. v. Dahee Perahad, 6 Cal. 630; Beg, 
V. ddgrup, 7 All. 646 ; Beg. v, Meher AH, 15 CaL 589 ; contra, Beg, v* 
Pamiharmath, 6 Bom. 34. 
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the stetement^ though it may not amount to a full confession^ 
contains an admission of criminating facts which would form 
important evidence against him, and is not offered for the 
purpose of accounting for other facts.^ All such statements^ 
if they come within s. 162 of the Criminal Proce(lure Code^ 
would be excluded. Where the confession is excluded by 
these sections, the rule is so rigidly enforced, that when 
the counsel for the defence had elicited pai-t of the state- 
ment on cross-examination. Field, J., refused to allow the 
policeman on re-examination to state another part which 
criminated the prisoner.*^ 

§ 743. Confessions or statements as above described can- 
not be used against the accused, nor are they evid^^nce for 
him. Where, however, the person who made the a 
is produced as a witness, he may be cross-examij^Q^^jjj^pon 
it, and the writing may be used to refresh the " of 

the policeman to whom the statement was 
person who heard it.^ Where the confession ha imme-^ 
by a f)erson who is being tried jointly with ao’ainst '^ 
other, it has been held, may prove it as evidence 
favour, although under ss. 25 or 26 of the Evjdm*^- Ant 
it could not be used against the person making iti In such, 
a case the jury must be warned not to give anyXattentiou 
to it as regards the latter person.^ 

A village magistrate in Madras is not a polic*e officer 
within the meaning of the above sections.® Any ^member 
of the police force, however high his rank, does com,e withiii 
the term.® 

In order to establish that a person is in the custody of 
a police officer under s. 26 of tlie Evidence Act, it is not 
necessary to show a formal arrest. Where the accused 
person is in presence of the polii^, who are investigating 
a charge in which he is implicated, and his situation is sucii 
tliat he could not depart at bis own free will, this is a 
sufficient custody.*^ Any statement made by a person in 
custody, and not in the presence of a magistrate, is excluded,, 
whether made to a police officer or to a private person.® 

* Heg. V. Nanay 14 Bom. 260 ; JRej. v. Javectiaram, 19 Bom. 363. 

^ Neff. V. Mathews, 10 Cal. 1022. 

^ Ne(/. V. Sitaram Vithaily 11 Bom. 657 ; Neg. UttamcJiandy 11 Bom.. 
ll.C. 120 ; Neg. v. Taj Khan, 17 All. 57. 

Neg. V. Pitamber Jina, 2 Bom. 61. 

* Nej. V. Sama Tajdy 7 Mad. 287. 

** Per Garth, C,J., Neg. v. Hurribole Chundev, 1 C.il., p. 215. 

^ ^ Ne Choda Atchenah. 3 Mad. ll.C. 318. 

* Per Garth, C.J., 1 p. 215. 
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§ 744. Discovery resulting from inadmissible Confession*^ — 
Where a statement has been made which would be inadmis* 
sible under ss. 25 or 26 of the Evidence Act,^ or under s. 162 
of the Criminal Procedure Code, it is provided by s. 27 that 
so much of any information given in that statement as 
relates to any fact discovered thereby is admissible. The 
effect of this section was very fully explained by West, J., 
in V. Jora Hasji : ^ " Whatever be the nature of the 

fact discovered, that fact must, in all eases, be relevant to 
the case, and the connection between it and the statement 
made must have been such, that that statement constituted 
the information through which the discovery was made, in 
order to render the statement admissible. Other statements 
connected with the one thus made evidence, and so mediately, 
but not necessarily or directly, connected with the fact dis- 
covered, are not to be admitted, as this would rather be an 
evasion than a fulfilment of the law, which is designed to 
guard persons accused of offences against unfair practices on 
tlie part of the police. For instance, a man says, ^ You will 
find a stick at such and such a place. I killed Rama with 
it.’ A policeman in such a case may be allowed to say he 
went to the place indicated and found the stick, but any 
statement as to the confession of murder would be inadmis- 
sible. If, instead of * You will find,’ the prisoner has said, 
‘I placed a sword or knife in such a spot,’ where it was 
found, that too, thougli it involves an aamission of a par- 
ticular act on the prisoner’s part, is admissible, because it 
is the information which has directly led to the discovery, 
and is thus distinctly, and independently of any other state- 
ment, connected witli it. But if, besides this, the prisoner 
has said what induced him to put the knife or sword where 
it was found, that p^t of his statement, as it has not 
furthered, much less caused the statement, is inadmissible.” 
As the Madras High Court put it : The test is, was the 
fact discovered by reason of information, and how much 
of the information was the immediate cause of the act 
(being?) discovered, and was as such a relevant fact? ” ® 

§ 745. In order to let in the information which leads to a 

^ See, as to s. 25, v. Bahu LaJ, 6 All. 509. 

^ 11 Bom. H.C. 212. 

^ JReg, V. Commer Sahib^ 12 Mad. 153 ; per Straight, Offg. C.J., Becf, 
V. Bahu Lai, 6 AIL, at p. M6; jf>er Norris, J., Adu Shikdar v. Beg,, 11 
Cal., p. 611 ; j>€r Sargent, C.J., Beg. v. Nana, 14 Bom., p. 265. The 
decision in Beg. v. Pagaree Shaha, 19 Suth. Cr. 51, where the whole 
details of the murder were admitted, is clearly bad law. 
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discovery, " the fact discovered must be one which, of its 
own force, independently of the confession, would be admis- 
sible in evidence.”^ If a man says, ^^Bamasami and I 
murdered the girl. I threw the hatchet into a ditch near 
the place of the murder, and he took off her anklets and hid 
them in his back yard,’* and the hatchet and anklets are 
found accordingly, these facts would be material, however 
the discovery was made. Being found in consequence of 
the statement, evidences, first, that the statement was not 
concocted; secondly, that it was made by a person who 
took part in the murder. If the statement was, ** You will 
find the knife with which Ramasami murdered the girl in 
his hut, and six annas which he took from her in his box,** 
the finding of a knife and six annas would have no bearing 
upon the murder. The statement might be invented either 
by the police or by the person making it, and the discovery 
would add nothing to the credibility of either. 

§ 746. Further, the discovery must be made in conse- 
quence of the information. Where one of several accused 
persons gives information from which a discovery is made, 
and then the others give the same information, the first 
statement becomes admissible, so far as it relates to the fact 
discovered, but not the other statements from which nothing 
resulted.^ A person who was accused of murder gave up to 
the police a knife, with which he said he had committed the 
murder, and then took them to the place where the body 
had been found, and pointed out the girl’s anklets, which 
were concealed under some leaves. His statements as to 
both the knife and the anklets were held inadmissible, as 
both articles were found in consequence of his act in giving 
them up, not in consequence of his information.^ A similar 
decision was given in Bombay, i?<^tiere the accused were 
charged with stealing some jwari. They admitted before 
the police that they had stolen the Jwari, and produced a 
jar in which they had concealed it.^ A contrary decision 
was given in a later case, where a prisouer was charged 
with receiving stolen property. He said he had buried the 
property in a field, and then took the police to the spot, 
and himself dug it up. The previous cases w^ere cited, but 
Sergent, C.J., said: “Whether the statement made by the 

* Choda Atchenar^ 3 Mod. H.C. 318; West, J., Beg, v. llama 
Biram, 3 Bom., p. 16. 

^ Meg, V. Mam Churn Chting^ 24 Sutb. Cr. 36. 

^ Meg, V. Mancham, 4 All. 198. ^ M^-g, v. Kamalia, 10 Bom. 595. 
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accused is of such a detailed description as to enable the 
police themselves to discover the property, or only of such 
a nature as to require his assistance in discovering the 
exact spot where the property is, cannot in our opinion, 
affect the question. In both cases there is the guarantee 
afforded by the discovery of the property for the correctness 
of the accused’s statement, which is presumably the ground 
of the exception to the general rule. The distinction 
sought to be drawn appears to us, therefore, to be without 
substance.” ^ In the cases of the knife and the jtvari^ it is 
probable the information was inadmissible on the ground 
previously stated, viz. that the articles, when found, had no 
Gearing on the charge except through the statement. 
Apart from this objection, it is difficult to see how it could 
be said that their discovery did not arise from the informa- 
tion. Cxcept for it, the police would have taken no notice 
of either. 

§ 747 . Where it is sought to make a statement admis- 
sible under s. 164 of the Criminal Procedure Code, it is not 
necessary to show that the magistrate before whom it was 
made had jurisdiction to hold a preliminary inquiry into 
the offence charged. ‘‘The practice of taking prisoners 
before magistrates not having jurisdiction in the case, for 
the purpose of getting a confession recorded, is not gene- 
rally desirable ; but such a confession is legally admissible 
in evidence when duly proved.”® The contession, however, 
must be bond fide made to aud recorded by the magistrate. 
His presence while the confession is being made to the 
police is not suflScient.® If the accused is in custody of the 
police, the statement, if it amounts to a confession, must be 
made to a magistrate exercising powers under the Criminal 
Procedure Code.^ • 

§ 748 . It seems by no means settled how far the express 
directions of s. 164 and of s. 364 , as to the mode of reconi- 
ing the statement of an acctised person, can be set aside 
under the powers given by s. 533 . It has been held not to 
be a fatal objection that the statement was recorded in 
narrative form, and not by way of question and answer ; ® 

^ Reg, V. Nana^ F.B., 14 Bom. 260. 

^ Per curiam^ Reg, v. Vahala JttJui, 11 Bom. H. C. C.C. 56 ; Reg, v. 
Rharma, 11 Bom. 702. 

^ Reg, V. Domun Rahar, 12 Suth. Cr. 82. 

* See the Amending Act, III. of 1891, s. 3, which overrules Reg, v, 
Ramanjiya, 2 Mod. 5. 

* Re Munehi Sheikh^ 8 Cal. 616 ; Fekoo Mnhto v, Reg,, 14 Oal. 539. 
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or that the signature or attestation of the accased was not 
obtained ; ^ or that the memorandum attached to the state- 
ment by the magistrate varied' from the form given ; * while 
the Madras Hi^ Court has laid it down generally that 
evidence might be taken that a confession had been recorded, 
though the magistrate’s procedure had been irregular.^ 
Where the certificate attached to a confession was not 
written on the day on which the confession w€is recorded^ 
it was held that the confession could not be received in 
evidence. No point was raised as to whether this was an 
irregularity which might be remedied under the last clause 
of 8. 346 of the Act of 1872, which corresponds with s. 533 
of the Act of 1882.^ So a total want of the certificate or 
attestation of the magistrate was held fatal to the admission 
of the confession.® There has been a difference of opinion 
as to whether the rule which requires the statement to be 
recorded in the language in which the accused is examined, 
where it is practicable, can ever be dispensed with. In a 
Full Bench case in Calcutta, where, Jiowever, it was not 
necessary to decide the point, grave doubts were expressed 
as to whether such an irregularity would be cured by s. 533.® 
In two other cases it was expressly decid^ that it could not 
be secured;^ while in later cases the Calcutta Court dis- 
agreed with this view, but did not refer the question to a 
Full Bench, as they considered that they might assume that 
it was not practicable to take down the statement in the 
language in which it was given.® It is obvious that the 
same irregularity might, in different cases, have a very 
different effect as to injuring the accused in his defence on 
the merits. The principle laid down in the Madras ease, 
“ that the provisions of s. 164 are imperative, and that 
8. 533 will not render the confes^n admissible, where no 
attempt at all has been made to conform to its provisions,*’ 
seems unduly inflexible, and difficult to carry out without 
absolutely annulling s. 533. « 

* Tita Maya v. 8 Cal, 618, n. 

^ Iteg, V. lihairon Singhs 8 All. 838. 

^ Iteg. V. Jiamanjiya, 2 Mad. 5. 

* Jieg, V. Daji Aarsu, 6 Bom. 288. 

** Jteg, V. Wiikaree, 15 Suth. 63; Heg, v. Radliu Jana, 3 B.L.B* A. 
Cr. 69. 

® Reg. V. Nilmadhuh Mitter, 15 Cal. 595. 

^ Reg. V. Viran. 9 Mad. 224 ; Jai Narayan Rat v. Rey.^ 17 Cal. 862l 

^ Jjalchand v. Reg.^ 18 Cal. M9 ; Reg. v. Sajal Samba, 21 Cal. 642, at 
p. 660; Reg. v. Razai Mia. 22 Cal. 817 ; Reg. v. Moonsai Bibee^ 24 Suth. 
Cr. 64. 
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§ 749. The provisions of s. 164 do not apply to the case 
of confessions taken by the magistrate who is actually in- 
vestigating the case and examining the witnesses preparatory 
to commitment. He is to act according to s. 364. The 
former section applies to a case where some other magistrate 
takes a confession and forwards it to the magistrate by 
whom the case is inquired into or tried.^ Under either 
section the confession or statement of the accused must be 
recorded in writing in the manner specified ; and if this is 
not done at all, or if it is done in a manner which docs not 
conform to the law, and cannot be cured by s. 533, then it 
is wholly inadmissible, and oral evidence of the statement 
actually made cannot be received.^ 

§ 750. Inducements to confess. — Secondly, the law as to 
the effect of inducements upon the admissibility of confes- 
sions is laid down as follows in the Evidence Act and 
Criminal Procedure Code : — 

A confession made by an accused person is irrelevant 
in a criminal proceeding, if the making of the confession 
appears to the Court to have been caused by any induce- 
ment, threat, or promise^ having reference to the charge 
against the accused person, proceeding from a person in 
authority, and sufficient, in the opinion of the Court, to give 
the accused person grounds, which would appear to him 
reasonable, for supposing that by making it he would gain 
any advantage or avoid any evil of a temporal nature in 
reference to the proceedings against him.” ^ 

‘‘ If such a conl'ession as is referred to in s. 24 is made after 
the impression caused by any such inducement, threat, or 
promise has, in the opinion of the Court, been fully removed, 
it is relevant.” ® 

*^If such a confession fs otherwise relevant, it does not 
become irrelevant merely because it was made under a 
promise of secrecy,® or in consequence of a deception 
practised on the accused person Ifor the purpose of obtaining 
or when he was drunk, or because it was made in answer 

' l^eg, V. Jetoo, 23 Suth. Cr. 16 ; Reg, v. Anuntram SingJi, 5 Cal. 944* 

2 Reg, V. Bai RcUan, 10 Bom. H.C- 166 ; Reg, v. Mannoo Tamoola^ 4 
dal. 696; Reg, v. Vtrati, 9 Mad. 224; c7d« Rarayan Rai y,Reg,y 17 Gal. 
362. 

^ Reg, v. Bhuram DuU^ 8 Suth. Cr. 13 ; re Bishoo Manjee^ 9 Suth. 
Cr. 16. 

4 Act I. of 1872, s. 24. e Ibid,, s. 28. 

® R, V. Shaw, 6 C. &r P. 372. ^ R, v. Derringion, 2 G. & P. 418. 
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to qnefttii^ms wbich he need not have answered, whatever 
may have been the form of those questions, or because he 
was not warned that he was not bound to make such con- 
fession, and that evidence of it might be given against 
him.” ^ 

^*No police officer or person in authority shall offer or 
make, or cause to be offered or made, any such inducement, 
threat, or promise as is mentioned in the Indian ^Evidence 
Act, 1872, 8. 24. 

But no police officer or other person shall prevent, by any 
caution or otherwise, any person from making, in the course 
of any investigation unaer this chapter, any statement 
which he may be disposed to make of his own free will.” ^ 

The above rules are substantially the same as those laid 
down in England.® The threat, promise, or inducement 
relied on as rendering the confession inadmissible must 
have proceeded from a person in authority, otherwise there 
can be no reason to suppose that the accused would be 
influenced to make an untrue statement.^ As to who is a 
person in authority, it is said that all who are engaged in 
the apprehension, prosecution, or examination of a prisoner 
are considered as persons of such authority that their in- 
ducements will exclude any confession thereby obtained. 
Thus an inducement held out by the prosecutor, the prose- 
cutor’s wife, or his attorney, or by a constable or other 
officer, or some pei'son assisting a constable or the prosecutor 
in the apprehension or detention of the prisoner, or by a 
magistrate acting in the business, or other magistrate, or 
magistrate’s clerk, or by a gaoler, or chaplain of a gaol, or 
by a person having authority over the prisoner, as by the 
captain of a vessel to one of his crew, or by a master or a 
mistress to a servant, or by a persw having authority in the 
matter, or by a person in the presence of one in authority 
with his assent, whether direct or implied, will be sufficient 
to exclude a confession made in consequence of such induce- 
ment.” ® Where the charge ivas against a booking-clerk in a 
railway, the travelling auditor of the company, who found 
out the defalcation, was held to be a person in authority.®* 

1 Ibid., s. 29. ^ Crim. P.C., s. 163. 

s See as to the English law, 3 Eussell, C. & M., bk. vi., ch. 4. Its 
authority is very high, as it was written by the late judge. Sir Edward 
Taughan Williams. See per Lord Coleridge, C.J., 7 Q.B.D., p. 51. 

^ li, V. Gibbons^ 1 C. & P. 97. 

^ 3 Russ. 463^ and cases cited. 

^ Meg. V. Navroji D<vdohai^ 9 Bom. H.C. 358. 
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The wife of a constaVJe is not an autliority ; ^ nor is a 
pnnchayet which is examining a criminal charge with a 
view to consider whether the person accused ought to be 
excommunicated.® 

§ 751. The inducement must have reference to the 
charge, and must be such as might reasonably induce the 
person to whom it is addressed to suppose that by making 
a confession he would gain some advantage, or avoid some 
evil of a temporal nature, in reference to the proceedings 
against him, that is, to the criminal proceeding then going 
on. Therefore, the statement made to a punchayet in the 
last-named case was held admissible, as the inducement held 
out referred only to the caste proceeding. In a case where 
a murder was committed in the course of a mutiny on board 
ship, the captain compelled the mutineers to give themselves 
up as prisoners by threatening them with a loaded rifle. 
One of the sailors while under confinement afterwards 
made a confession in reference to the murder. Phear, J., 
held that it was inadmissible. It was immaterial that the 
threat was not for the purpose of extorting the confession, 
but in order to suppress an attempt at mutiny.’^ ® Spiritual 
advice to an accused person to confess whatever lay upon 
his conscience for the good of his soul is not within the Aet.^ 
Where a deputy magistrate prefaced a confession with the 
note, After excluding from my presence the police officers 
who brought him, I warned the accused that what he would 
say would go as evidence against him, so he had better tell 
the truth,” FieM, J., excluded the confession, saying that 
to tell a prisoner that he had better tell the truth is a 
violation of the provisions of the law. See s. 163 of the 
Crim. P.C.”® In an earlier case. Sir Barnes Peacock, O.J., 
said : ‘‘ Some cases have ^one to the extent of saying that a 
statement is not admissible if it is obtained by telling the 
prisoner he had better tell the truth. For my own part, I 
cannot see any objection to teMiiig every man that he had 
better tell the truth, but that is very different from telling 
a man that he had better confess, when you do not know 
whether he is innocent or guilty.” ® It is evident that the 

^ Meg, V. Hardwick^ 1 Phill. Ev. 408. 

2 Mcfj, V. Mohatt Lal^ 4 All. 46. 

® Meg, V. Hicks, 10 B.L.K. Appx. 1, sed qucere, 

^ M, V. Gilham^ H. & M. 186. 

* Meg, V. Uzeer, 10 Cal. 775. 

® Meg, V. Nabadwip Qoswami^ 1 B.L.B. O. Or., at p. 22. 
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words ‘‘yon had better tell the truth may bear two 
meaBing{3. Where they are simply an entreaty, however 
solemnly urged, that the person should tell the truth, they 
contain no inducement.^ Where they may be understood 
to convey a covert menace, or a suggestion of advantage, 
they would be an inducement.^ A statement to a person 
that anything that he may say will be taken down and used 
for or against him at his trial, or that they would be glad to 
hear anything he could say in his defence, and send to any 
person to assist him, is an inducement.® There is no induce- 
ment in saying, “ He need not say anything to criminate 
himself. What he did say would be taken down and used 
as evidence against hiin.”^ 

§ 752. In determining whether an inducement has ceased 
to operate within the meaning of s. 28, “ it will be material 
to consider the nature of such inducement, the time and 
circumstances under which it was made, the situation of the 
person making it, the time which has intervened between 
the inducement and the confession, and whether there has 
been any caution given, and if so, whether that caution has 
been given generally, or expressly and specifically with 
reference to the inducement held out.’* If a constable has 
advised a prisoner to confess, and then taken him before a 
magistrate, who cautions him not to criminate himself, his 
confession to the magistrate is admissible.® So, if a person 
has been urged to confess in order to escape being taken 
before the magistrate, any statement made while there is 
still hope of not being taken is admissible. A statement 
made after arrest and on the way to the magistrate is 
admissible, the only motive for coulession being removed.® 

§ 753. Section 24 of the Evidence Act, which makes 
inadmissible a confession which is c/therwise unobjectionable, 
if it appears to the Court to have been caused by any induce* 
ment, seems to throw it upon the party who has made the 
confession to get rid of it, ^hd this cannot be done by his 
own unsupported assertions at a subsequent stage of the 

^ JR. V. Wi7d, 1 Mood. 452 ; Beg. v. Beeve, L.K., 1 C.C. 362 ; Beg. v. 
^arviSy 1 C.C. 96. 

* Beg. V. OameVy 1 Den. 329 ; Beg. v. Baldrey, 2 Den. 430 ; S.C. 21 

L.J. M.C. 130. 

3 Beg. V. DreWy 8 C. & P. 140 ; Beg. v. Homhrooky 1 Cox, 54. 

^ Beg. V. Baldreyy ub. sup. 

** B. V. Bingaiey cited 3 Kuss. 460 ; see Beg. v. Narn'oji Dadethaiy 9 
Bom. H.C., at p. 370. 

® B. V. Griffiths^ cited 8 Buss. 463. 
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proceediDgs.^ ConTersely, where a vitiating influence has 
been shown, it is for the prosecution to make out that it has 
been removed. In Enfi:land there seems to be a conflict of 
opinion as to whether it is, or is not necessary for the Crown 
to show, in the first instance, that the confession was volun-* 
tary.^ Practically what happens is this : As soon as a 
witness begins to prove a confession, the prisoner*s counsel 
interposes, and questions him as to the circumstances under 
which it was made. If nothing is elicited to throw dis* 
credit upon it, the evidence is received, subject to being 
rejected if undue influence is afterwards shown. If the 
cross-examination throws any doubt upon tiie confession, 
the Crown must remove the doubt before the witness is 
allowed to state tiie confession. In all cases it is the duty 
of the judge to decide upon the facts before him, whether 
the evidence of the confession is admissible. This is not a 
question for the jury." 

§ 754. Effect of Confession. — Thirdly, as to the effect to 
be given to a confession. The general rule, of course, is, 
that the confession of one man is wholly inadmissible as 
against any other. An exception to this rule has been 
introduced by s. 30 of the Evidence Act. 

‘‘ When more persons than one are being tried jointly for 
the same offence, and a confession made by one of such 
persons affecting himself and some other of such persons is 
proved, the Court may take into consideration such con- 
fession as against sue a other person as well as against the 
person who makes such confession. 

Explanation, — Offence, as used in this section, includes 
the abetment of, or attempt to commit the offence.” ^ 

See also the Explanation to illus. (b) in s. 114, which 
was stated by Phear, J., to refer to the sworn evidence of 
accomplices, not to mere confessions under s. 30.^ 

The person whose coiifessioii is to be used must be a 
person who is being tried. ^Therefore, if he has pleaded 
guilty, his confession cannot be considered against those 

^ Meg, V. Bidvant, 11 Bom. H.C. 137. 

2 Reg, V. Garner^ 1 Den. 329 ; Reg. v. Warriagham^ 2 Den. 447. 

^ Crim. P.C., s. 298; R. v. NutCy cited 3 Buss. 458. As to using a 
confession which has been subsequently retracted, see Reg. v. Oharyay 
19 Bom. 701. 

* Act m. of 1891, 8. 4. 

^ Reg. V. Sadhu Mundul^ 21 Suth. Or., p. 71 ; see also per Jackson, J., 
4 CaL, p. 494. 

3 o 
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wlio take their triaL^ Nor can it be used if from any cause, 
such as the absence of a legal commitment, the confessing 
prisoner has to be dismissed from the proceedings.^ He must 
be tried jointly with the others, and therefore necessarily 
at the same time,^ and for the same offence. Where the 
offences are distinct, though cognate — as dacoity and 
receiving goods known to have been taken in a dacoity — 
8. 30 does not apply/ Further, ** before a confession of a 
person jointly tried with the prisoner can be taken into 
consideration against him, it must appear that that con- 
fession implicates the confessing person substantially to the 
same extent as it implicates the person against whom it is 
to be used, in the commission of the offence for which the 

E risoners are being jointly tried. It is this implication of 
imself by the confessing person which is intended by the 
Legislature to take the place as it were of the sanction of an 
oath, or rather which is supposed to serve as some guarantee 
for the truth of the accusation against the other.” ^ There- 
fore statements, liowever criminating, which are intended 
by the prisoner to exculpate himself, or to reduce his guilt 
to something lower than that which is alleged against the 
others and against himself, cannot be taken into considera- 
tion against any one but himself.® Where, however, two 
persons are accused of an offence of the same definition, 
arising out of a single transaction, the confession of one 
may be used against the other, though it inculpates himself 
through acts separable from those ascribed to his accom- 
plice, and capable, therefore, of constituting a separate 
oflence from toat of the accomplice.” As for instance, 
where A and B were tried jointly for passing off counterfeit 
coin, and B made a confession that he had done so, but said 
that A had given him the coins fon the purpose, and that 
he wets merely his subordinate agent, the confession was 
held to be admissible ; the Court remarked, however, that 
such confession wants in a great measure the intended 

' lieg, V. Kalu Patil^ 11 Bom. H.C. 146 ; Vtnkaiasami v. 7 Mad. 
102 ; V, Pahuji, 19 Bom. 195 ; Peg, v. Ptrbhu, 17 All. 5^. 

^ Peg, V. JagaJt Chandra^ 22 Cal. 50, at p. 72. 

^ Peg, V. Sheikh Puxoo, 21 Suth. Or. 65. 

* Peg, V, Bala Patel, 6 Bom. 63 ; Deputy Legal Pememhrancei' v. 
Baruna, 22 Cal. 164. 

* Per Phear, J., Peg, v. Belat AU, 10 B.L.R. 453. 

® Beg, V. Qanraj, 2 All. 444 ; Beg, v. Mvla, ibid. 646 ; Beg, v. Jagrup, 
7 All, 646 ; Near Bax v. Beg.y 6 Cal. 279 ; Peg, v. Daji Nareuy 6 Bom. 
288. 
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guarantee of trath. It is self-seekinjo^ according to the 
ideas of him who makes it, and cannot 1^ relied on.’* ^ 

§ 755. As regards the use to be made of such confessions, 
Jackson, J., said: “I think the obvious intention of the 
Legislature was, that when, as against such person, there is 
evidence tending to his conviction, the truth or complete- 
ness of this evidence being the matter in question, the 
circumstance of such person being implicated by the con- 
fession of one of those who are jointly tried with him, 
should be taken into consideration as bearing upon the 
truth or sufficiency of the evidence.” ^ The credit to be 
ascribed to such confessions is even less than should be 
given to an accomplice, who is sworn and subject to cross- 
examination. They require corroboration as much as 
accomplices.® A conviction depending merely upon the 
confession of another prisoner without corroboration would 
be set aside, as resting on evidence which was legally 
insufficient,^ and the corroboration which is required must 
be such further evidence, whether direct or circumstantial, 
as would, if believed, be itself sufficient to warrant a con- 
viction.® The court which may take the confession into 
consideration includes the jury as w^ell as the judge.® 

In two Crises the judge adopted the singular course of 
examining the prisoners at the end of the trial, and re- 
quiring all the prisoners except the one under examination 
to leave the court. He then made use, against each of the 
prisoners, of the statements elicited behind their back from 
Ihe others. In each case the High Court held that the 
proceeding was wholly illegal, and that the statements 
must be excluded from consideration, except as regards the 
persons who made them.'^ It seems to me very doubtful 
whether statements elfbited by such a process come within 
the meaning of s. 30 as confessions. 

§ 756. Examination of A^nsed. — Tkere are two well- 

^ Reg, V. Nur MaJiomed^ 6 Bom. 223. 

2 Reg, V. Chunder Bhuttcucharjee^ 24 Suth. Cr. 42. 

^ Reg, Y. Jajffir Ali^ 19 Sutb. Cr. 57 ; Reg, v. Sodhu Mundul^ 21 Suth. 
‘Cr., at p. 71 ; Reg, v. Naga^ 23 Suth. Cr. 24; Reg, v. JJosa Jiva, 10 
Bom. 231. 

^ 7 Mad. H.C. Bolings 15 ; Reg, v. Amhigara, 1 Mad. 163 ; Reg. v. 
BhawQ,ni, 1 All. 664. 

* Reg, V. Ashutosh Chuckerhutty, 4 Cal. 483. 

® Ibid,^ uh, sup, 

^ Reg, V, Chandra Nath, 7 Cal. 65 ; Reg, v. JLakshman Bala. 6 Bom* 
-124. 



932 


KXAMIKATION OF ACCUSED. 


[Olutp. XVIX. 


known systems of dealing: with prisoners, which are directly 
opposed to each other. In France, tlie accused is the first 
and principal witness for the prosecution. Naturally he is 
an unwilling witness, and accordingly the presiding judge, 
who conducts his interrogation, cross-examines him, brow* 
beats him, puts every sort of criminating statement into his 
mouth, and assumes his guilt throughout in a manner 
which, to our ideas, is far from edifying. In Fngland, no 
question can be put to a prisoner, for fear his answer might 
prejudice his case. The result is that, if in his own interest 
it is desirable to clear up any difficulty, it is impossible to 
apply for information to the only person in court who can 
give it. No doubt he is told at one time that he may cross- 
examine the witnesses ; at another time, that he may say 
anything he wishes to the jury ; but in general this is a 
mere farce. It hardly ever happens that a prisoner, however 
innocent, understands the real difficulty of his ease, and the 
mode in which it might be cleared up. If he does show any 
such perception, he is generally a hardened and habitual 
offender. The Indian system aims at avoiding the evils of 
each system, and simply tries to assist justice, which ia 
^ually desirous to convict the guilty and to acquit the 
innocent. This is effected by s. 342 of the Oriminal Pro- 
cedure Code. 

^ For the purpose of enabling the accused to explain any 
circumstances appearing in the evidence against him, the 
Court may, at any stage of any inquiry or trial, without 
previously warning the accused, put such questions to him 
as the Court considers necessaiy, and shall, for the purpose 
aforesaid, question him generally on the case, after the 
witnesses for the prosecution liave been examined, and 
before he is ^lled on for his defence. The accused shall 
not render himself liable to punishment by refusing to 
answer such questions, or by giving false answers to them ; 
but tJie Court and the jury (if ^ny) may draw such inference 
from such refusal or answers as it thinks just. 

The answ^ given by the accused may be taken into 
consideration in such inquiry or trial, aud put in evidence 
for or against him in any other inquiry into, or trial for,, 
any other offence which such auswers may tend to show he 
has committed. 

No oath shall be administered to the accused." 

§ 757. It will Ite seen that the object of this section is not 
to convict the prisoner out of his own mouth, but to supply 



Smi. 7»-75S.] examination OF AOOUSBD, 


933 


him with the opportunity of putting his onu knowledge of 
the &Lcts at the service of the Court. ** The Sessions Court 
is not to establish a Court of Inquisition, and to fon^ a 
prisoner to convict himself by making some criminating 
admissions, after a series of searching questions, the exact 
effect of which he may not readily comprehend. The real 
object is to enable a judge to ascertain from time to time 
from a prisoner, particularly if he is undefended, what 
explanation he may desire to offer regarding any fact stated 
by a witness, or, after the close of the case, how he can meet 
what the judge may consider to be damnatory evidence 
against him.’* ^ The examination of the accused cannot be 
used for the purpose of adding to the evidence against 
himself or his fellow-prisoners, or of connecting him with 
matters by which the case against him might be strengthened, 
or of eliciting facts which might prejudice him with the 
jury.^ Still less can it be used for the purpose of ascer- 
taining what witnesses the accused intends to call, or what 
evidence they will give, or what his defence is.^ 

The examination may take place at any stage of the 
inquiry or trial; it shall take place at the close of the 
prosecution ; but in either case it is to be an examination 
limited to the purpose of explaining the evidence, that is, 
the evidence already given in the trial.^ It is wholly 
irregular to commence the trial by an examination : first, 
because at that stage of the proceedings there has been no 
evidence given which the prisoner can be called on to 
explain ; and, secondly, because such a course will neces- 
sarily prejudice him in the minds of both the judge and 
the jury.® 

§ 758. The judge ought to explain to the prisoner, before 
he commences his examination, what use can be made of 
either his answers or his silence, and that he need not 
answer at all if he does not wish. Failure to do so does 
not, however, in any way affect the admissibility of his 
answers.® The procedure where such an examination takes 
place before the committing magistrate, is stated in Reg* 

^ Per Prinsep, J., Hossein Buhsh v. Beg,, 6 Cal., p. 102 ; re Verahci/dra 
<}aud, 1 Mad; H.0. 199. 

Hurry Chum Chuckerhutty v. Beg,, 10 Cal., p. 143. 

*** Beg, V. Hargobind Singh, 14 All., p. 253. 

* Beg, V. Hargobind, uh, sup, 

" Hossein Btiksh v. Beg,, ub, sup, 

® Be Dinoo Boy, 16 Suth. Or. 21 ; Beg, \, Nftbadtvip Goswatni, 1 
E.L,R. O. Cr,, p. 23. 
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V. YaJcub Khan} When the evidence for the prosecution 
does not establish any criminal charge, no such examination 
should take place.^ 

The word accused” in s, 342 means a person over 
whom the magistrate or otlier court is exercising jurisdic- 
tion.® 

The Bombay High Court appears to have ruled that tlier 
examination of an accused person before he is put on his 
defence is compulsory.^ On the other hand, tne Madras 
High Court seems to have ruled that no such examination 
should take place when the prisoner has placed himself 
absolutely in the hands of his pleader.^ Probably this rule 
is not intended to be inflexible ; a good deal would depend 
upon the competence of the defence. Sometimes, too, even 
the most skilful advocate will shrink from asking a question^ 
the answer to which would be decisive for or against his 
client. This is the very case in which the judge should 
give the prisoner tlie chance of throwing light on the 
matter, if he chooses to do so. 

Where the statement of the accused has been made 
before the committing magistrate, the magistrate's attesta- 
tion is prima facie evidence that the statement was made,, 
and that the proceedings were regular.® The absence of a. 
proper attestation by the magistrate renders the statement 
inaamissible.'^ 

§ 759. Dying Declarations in criminal cases are governed 
by the Evidence Act, s. 32 (1), which makes admissible 

statements, writteA or verbal, of relevant facts made by a 
person who is dead, where the statement is made by a person 
as to the cause of his death, or as to any of the circumstances 
of the transaction which resulted in his deatli, in cases in 
which the cause of that person’s dearth comes into question. 
Such statements are relevant, whether the person who made 
them was or was not, at the time when they were made, 
under expectation of death, and whatever may be the nature- 

» 6 All., at p. 256. 

^ JReg, V. Shan^ Sunker Bisvms, 10 Suth. Cr. 25. 

3 Meg* V. Mona Puna^ 16 Bom. 661. 

* Me Bava Chela, Bom. H.C. Cr. Ruling, 8th Jan., 1886, cited Sohoni,. 
Grim. P.C., 3rd edit., p. 233. 

® Oandi Pataiya, Mad. H.C. Pro., 11th Dec., 1885, Weir, 955. 

® Meg^ V, Jaga Poley, 11 Suth. Cr. 39 ; Meg. v. Misser Sheikh, 14 Suth.. 
Cr. 9. 

^ M^. V. Mt. Nirani, 7 Suth. Cr. 49; Meg. v. Chuyput, 15 Suth.. 
Or. 83. 
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of the proceeding in which the cause of his death comes 
into <]^uestion/* 

This definition gets rid of the refinements introduced by 
English law in consequence of the necessity of proving that 
the declaration was made under a sense of impending death* 
The idea that there was anything particularly truthful in 
such declarations was probably more fanciful than reah 
Under the Evidence Act they are admitted, with many 
other classes of hearsay, on the general principle that it is 
^inwise to exclude that which is often the only testimony 
that can be obtained. The application of such declarations is 
also enlarged* Under English law, they are only receivable 
where the deatli to which they relate is itself the subject of 
a charge of culpable homicide. Under the Act they are 
admissible, whatever the nature or purpose of the proceeding 
may be, whether civil or criminal, provided it is necessary 
in that proceeding to decide how a particular death w'as 
brought about.^ Where the statement has been made with 
reference to one charge, it is equally admissible after the 
death of the declarant for any other, provided the purpose 
to which it is applied comes within the meaning of the 
section of the Evidence Act.^ 

§ 760. Where the deceased was questioned shortly before 
her death as to the circumstances under which she was 
injured, and, being unable to speak though still conscious, 
replied by signs, the Allahabad High Court, being satisfied 
that she understood tlie questions put to her, and that the 
meaning of her signs was beyond doubt, held that the 
questions and signs taken togetlier amounted to a verbal 
statement within s. 32.^ 

Where the declaration is not taken in presence of the 
person against whom i4 is used, so that he might cross^ 
examine the declarant, it is not a deposition, and therefore 
is not receivable under s. 80 of the Evidence Act merely 
by proof of the signature of tke magistrate by whom it was 
recorded. It must be proved by some one who heard it, 
and who can identify the person who made it as the person 
whose death is the subject of inquiry. The writing in which, 
the statement was recorded at the time cop, only be used 
for the purpose of refreshing the memory of the writer, or 

^ See illtts. (a); Beg, v. Bisserunjun, 6 Suth. Or. 75; Beg, v. Ujrail^ 
8 N.W.P. 212. 

* Beg, V. Bochia Mohaio^ 7 Cal. 42. 

® Beg, V. Abdullah^ 7 All. 3S5. 
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of any other person who is authorized by s. 159 of the 
Evidence Act to use it with that object.^ Where in a case 
of murder tried before assessors, the judge acted on a state- 
ment made by the deceased, which was not recorded till 
after the close of the trial and the discharge of the assessors, 
this was held to be a material irregularity which was not 
cured by s. 437 of the Criminal Procedure Code.^ 

§ 761. Character is material in criminal proceedings, first 
as affecting the witnes'jes, and secondly as affecting the 
accused. As regards witnesses, the moae in which their 
character may be inquired into, by cross-examination or by 
direct evidence in contradiction of their statements on 
cross-examination, is fully laid down in the Evidence Act, 
ss. 146 — 155. The character of the witness in relation to 
the charge upon which he is examined will always be 
relevant under s. 132, where it is suggested that he was 
himself an accomplice in the crime ; both because every 
particular in regard to the persons connected with a crime 
is itself relevant, and also l^cause the fact that he is an 
accomplice, places him among a class of witnesses whom the 
law requires to be treated in a special manner.*^ It will also 
be material in case of rape, where it is suggested that the 
prosecutrix was of generally immoral character.^ 

§ 762. As regards the accused, the law is laid down as 
follows by 88. 53, 54, and 55 of the Evidence Act, as amended 
by Act III. of 1891, s. 6. 

53. In criminal proceedings, the fact that the person 
accused is of a good character, is relevant. 

54. In criminal proceedings, the fact that the accused 

person has a bad character is irrelevant, unless evidence 
has been given that he has a good character, in which case 
it becomes relevant. • 

Ex^anation 1. — This section does not apply to cases in 
w*hich the bad (diaracter of any person is itself a fact in 
issue. • 

Explunation 2. — A previous conviction is relevant as 
evidence of bad character. 

55. Explanation , — In ss. 52, 53, 54, and 55, the word 
** character ” includes both reputation and disposition ; but. 


* Mey, V. Fdia Adaji, 11 Bom. H.C. 247 ; Jteg, v. ikimii'uddin, 8 Cal. 
211 . 

* Key, V, Kamlal^ 15 All. 136. ^ See ante^ § 737. 

Evidence Act, s. 154 (4). See the discussion upon this point. 

ante, § 472. 
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except as provided in s. 54, evidence may be given only of 
reputation and general disposition, and not of particular 
general acts by which reputation or disposition were 
shown. 

Under s* 54, as now amended, a previous conviction for 
any offence is irrelevant, except as evidence of bad character, 
where such latter evidence is itself relevant. Accoi*dingly, 
no witness for the prosecution is allowed to state that tne 
accused has a bad character, or has been previously convicted, 
unless in the few cases in which such evidence bears directly 
•upon the point to be proved. It would be directly relevant 
when the charge was brought under ss. 400 or 401 of the 
tPenal Code for being a member of a gang of habitual daccits 
or thieves, or under s. 413 for being an habitual receiver of 
stolen goods, or where a previous conviction is proved under 
e. 75 with a view to the enhancement of punishment. In 
all other cases, such evidence would be valueless for the 
purpose of ascertaining the guilt of the accused, and would 
only create an improper prejudice against him.^ 

§ 763. Evidence of either good or bad character must be 
confined to general reputation. Proof c;annot be given of 
either good or bad acts, because the acts themselves might 
be disputed, and the circumstances which led to them might 
be unknown. The only exception allowed is where an offence 
lias been followed by a conviction, because here the matter 
has been reduced to certainty. As to what is meant by 
general reputation, in England it is always taken as meaning 
the character a man bears among liis neighbours or associates 
generally. A witness to character who begins, as he always 
does begin, by giving his own opinion, is stopped, and told 
that he must only say what character the accused bore 
among those who were acquainted with him generally. The 
^curious result follows, tuat a witness is not allowed to 
•describe a man’s character from his own personal knowledge 
and experience, but is required to say what people in general 
•think of him, of which he can know nothing. On a trial 
for an indecent assault, where the defendant had given 
evidence of good character, a witness called hy the prose- 
cution to rebut such evidence was asked, ‘^What is the 
defendant’s general character for decency and morality of 
conduct.” The witness said, “ I know nothing of the neigh- 

* Heg. \\ QopaZ Thakoor^ 6 Sutb. Cr. 72 ; lieg, v. ThaJcoardctas Chootur^ 

Sutb. Cr. 7 ; Reg. v. Bykunt Nath^ 10 8uth. Cr. 17 ; Roahun Dooeadh 
V, Reg.,, 5 Cal. 768. 
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boiirliood*s opinion, because I was only a boy at school when 
I knew him ; but my own opinion, and the opinions of my 
brothers, who were also pupils .of his, is, that his character 
is that of a man capable of the grossest indecency and the 
most flagrant immorality/’ The majority of the judges held 
that the answer was not admissible in evidence. Srle, C.J.,. 
and Willes, J., held that the individual opinion of a witness 
respecting the general character and disposition of the 
prisoner with reference to the charge is admissible, although 
such witness knows nothing of the prisoner’s general reputa* 
tion.^ It is possible that the introduction of the worda 
‘‘ general disposition ” into the Explanation to s. 55 of the 
Evidence Act may be in favour of the latter view. It ia 
difficult to see how evidence of the general disposition of 
a man can be founded on anything but a personal knowledge 
of that disposition as evidenced, not by particular acts but 
by general conduct showing that disposition. In England 
evidence of a general disposition, that is, of a tendency to* 
commit acts of a particular sort, cannot bo given.^ 

§ 764. Evidence of general bad character, or of criminal 
conduct, as rendering it likely that a person would commit 
acts of the same sort as the one with which he is charged,, 
must not be confounded with similar evidence directed to 
show that be did commit the particular act, as by supplying 
a motive for it, or negativing the idea that it was accidental 
or unintentional.^ A remarkable case of this sort occurred 
on the trial of Dr. Neill for murder in London in 1892. It 
appeared that he was in the habit of associating with 
prostitutes, and offering them medicines to improve their 
complexion. Several of these women died, with symptoms- 
of poisoning by strychnine. One of them pretended to take 
the medicine, but threw it away. I^^^ was proved that shortly 
after he inquired about her, and asked if she was dead. He- 
was charged on different indictments for separate murders^ 
but only tried on one, on which he was convicted and hung. 
At the trial the facts as regards all the girls were proved,, 
for the purpose of showing the deadly character of the drug 
which he offered to them, and his own knowledge of its 

^ Jteg, V, Jtowton, L, &r. C. 620 ; S.C- 34 L.J. M.C. 57. 

- See Evidence Act, s. 14, Jt^xplanaticn and illtis, (o) and (j>) ; Begm. 
T. JRowton^ Ti&. 

^ Beg, V. Vyapoory Moodelliar, 6 Cal. 655 ; see Evidence Act, 6. 8, 
Ulus, (a), (c), (») ; B. 14, illtis, (a), (6), (t), (jT), (p\ (jp) ; s. 15, Ulus, (a),. 
(Tli\ (r> ; see also, as to receiving stolen goods, ante^ § 525 ; ch6ating> 
unicy § 548 ; coining, anfcy § 573 ; forgery* § 690. 
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properties. The leading cases on this point were recently 
examined by the Judicial Committee on an appeal from 
New South Wales. There the prisoners were charged with 
the murder of a child which had been given to them with 
a small premium, under colour of adoption by them. When 
they received it they were living in George Street, where 
its dead body was found. At the trial evidence was offered 
that they had received other children from their mothers 
on like representations as to willingness to adopt them, 
and upon payment of a sum, inadequate for the support of 
the child for more than a very limited time, and that the 
bodies of infants had been found buried in a similar manner 
in the gardens of several houses occupied by the prisoners on 
former occasions and in different streets. The evidence was- 
held admissible as bearing on the question whether the 
deaths were designed or accidental, and whether the state* 
ment that they wished to adopt a child in place of one of 
their own which they had lost was the genuine reason for 
taking the child, or only a pretext.^ 

§ 7(55. Medical Evidence. — The Criminal Procedure Code 
contains the following provisions on this point : 

509. The deposition of a civil surgeon or other medical 
witness, taken and attested by a magistrate in the presence 
of the acoused, may be given in evidence in any inquiry^ 
trial, or other proceeding under this Code, altnough the 
deponent is not called as a witness. 

The Court may, if it thinks fit, summon and examine such 
deponent as to the subject-matter of his deposition. 

510. Any document purporting to be a report under the 

hand of any ^ chemical examiner or assistant chemical 
examiner to Government, upon any matter or thing duly 
submitted to him for examination or analysis and report in 
the course of any proceeding under this Code, may be used 
as evidence in any inquiry, trial, or other proceeding under 
this Code. • 

The deposition of a medical witness cannot, under s« 509^ 
be used against any accused person unless it was taken in 
his presence. Where there are several defendants, it must 
be shown that each person against whom it is tendered was 
so present.^ This is essential. The mere signature of the 
mc^istrate cannot be taken as raising a presumption, either 
tinder s. 114, Ulus, (c), or under s. 80 of the Evidence Act, that 

^ MaJcin v. Atty.-Qen, of N,S, Wales (1894), A.O. 57. 

® Act X. of 1886, s. 14. ^ Reg, v. Jhvhboo Mahton^ 8 Oal. 739. 
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the deposition was so taken. It is not the magistrate’s duty 
to take and attest the deposition of a medical witness in 
presence of the accused, but ^ if he does so, the deposition 
can be received without calling the witness.^ When the 
evidence is unsatisfactory or incomplete upon any point, the 
judge who tries the case should sena for the medical witness, 
if his attendance can be procured. His presence does not 
render his former deposition inadmissible. It can still be 
put in, and used as an examination in chief so far as it goes, 
subject to the right of the Crown to supplement it by further 
<]^uestions, and of the defence to cross-examine generally upon 
we whole case.^ 

Under s. 510 the original report must be produced. No 
copy or extract from or summary of it would be sufficient.® 
Further, it must purport to be a report under the hand of a 
chemical examiner or assistant chemical examiner to Go- 
vernment, and therefore it must not only be signed by him,^ 
but, as I conceive, signed by him in his official capacity, or 
with some statement showing the capacity of tlie person who 
does sign* 

§ 766. Independently of these provisions, the evidence of 
an expert is admissible where it is necessary for the Court 
to form an opinion upon any matter of science or hand- 
writing ; as, for instance, upon the insanity of a prisoner, the 
cause of a death, whether a woman had been raped, or 
whether a document was forged, or a threatening letter was 
in the handwriting of the accused/' The opinion of the 
expert must be given first hand, that is to say, on oath and 
subject to cross-examination. No certificate or report, other 
tliaii one uuder s. 510 of the Criminal Procedure Code, is 
admissible, though the witness who has given such a certifi- 
cate or made suen a report, may rc fresh his memory by it.® 
The only exception is when an expert is dead, or from some 
otlier reason is incapable of being produced as a witness, in 
which case his opinions expressed in any treatise commonly 

' J^eg, V. Hiding, 9 All. 720 ; Heg^ v. Pohp Singh, 10 All. 174. 
lleg. V. Jhubh^ Mahton, 8 Cal., at p. 746; Hoghuni Singh v. Reg., 
9 Cal. 466. 

^ Re Chiniamonee Nye, 11 Snth. Cr. 2; Reg, Bishunihur Dobs, 16 

8utb. Cr. 49. 

^ Reg, V. Bishumhur Doss, ub, sup. 

Evidence Act, a. 46. 

** Reg, V. R^aminee Dossee, 12 Suth. Cr. 25 ; Roghuni Singh v. Reg,, 9 
Cal. 4w. 
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offered for sale, may be proved by the production of such 
treatise.^ 

A medical man who has attended upon a patient during 
bis last illness, or who has made a jpost mortem examination 
of his body, may prove the nature of the illness or injuries 
from which he suffered, the manner in which they were pro- 
duced, and the causes of the death. Where he has haa no 
such personal knowledge, he can only give evidence hypo- 
thetically. He may listen to the evideiu^e of those who have 
personal knowledge, or may have it read to' him, and may 
then be asked, assuming those facts to be true, what was the 
cause of the death, and could it have been brought about in 
any of the ways suggested on eitlier side/^ The same rule 
was laid down as to tiie mode of questioning a medical witness 
in regard to insanity, in the fifth answer of the judges, in 
McNcighten 8 case.^ 

§ 7(57. The improper Admission or Rejection of Evidence 
shall not be ground of itself for a new trial or reversal of 
any decision in any case, if it shall appear to the Court, 
before which such, objection is raised, that, independently of 
the evidence objected to and admitted, there was sufficient 
evidence to justify the decision, or that, if the rejected 
evidence had been received, it ought not to have varied the 
decision/’^ The principles laid down in this section had been 
acted 'Upon before the passing of the Evidence Act. In 1869,, 
in a case tried before a jury, and appealed against on account 
of the improper reception of evidence, Melville, J., following 
the judgment of Sir B. Peacock in Reg. v. Elahee Buksh/* saidi 

If the Appellate Court think that the evidence of a jury is 
founded in part upon the evidence which should not have 
been admitted, or that the appellant has been prejudiced by 
some misdirection or omi^ion of proper direction on the part 
of the judge, the Appellate Court is at liberty to treat the case 
as if it had been tried by the judge with the aid of assessors, 
and if it considers that the evidence (after omitting that part 
of it which should not have been admitted) is sufficient ta 
sustain the verdict, it is at liberty to confirm the convictioiu 
It may happen in some cases that the Appellate Court 

^ Evidence Act, s. 60. 

^ Moghuni Singh v. AVy., 9 Cal., p. 461; lieg. v. Meher Aliy 16 Cal. 
589. 

» 12 01. & E. 200; ante, § 168- 

^ Evidence Act, I. of 1872, s. 167 ; see also Crim. F.C., s. 587 ; ante^ 
$789. 

^ 5 Suth. Cr. 80 ; antCy $ 740. 
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will think it desirable to order a new trial, because the 
•evidence on the record is of such a character as to suggest 
the consideration that its real nature cannot be fairly appre- 
ciated except by a court which has the advantage of hearing 
the evidence given. But in all cases in which it is possible 
to do so satisfactorily, 1 think the Appellate Court should 
form its own conclusions on the evidence, and that it should 
cot, save in exceptional instances, direct a new trial.*’ ^ Since 
1872 it has been decided that s. 167 of the Evidence Act 
applies to criminal as well as to civil cases, and whether the 
appeal is being heard under the Civil Procedure Code, or 
under s. 26 of the Letters Patent/^ Accordingly, in a case 
tried by jury where evidence has been improperly received, 
the High Court will either affirm the conviction, or acquit 
the prisoner, or direct a new trial.® 

§ 768. The Province of the Judge. — Where a case is con- 
ducted before a jury, the provinces of the judge and of the 
jury are distinct. All questions of law are for the judge. 
All questions of fact, bearing on the issues to be decided, 
are for the jury. The judge is bound by s. 297 of the 
Criminal Procec lure Code to direct them to their verdict in 
all matters of law, and by his summing up to assist tliem to 
arrive at a proper verdict in all questions of fact. I have 
already {ante, § 739) referred to s. 297 of the Criminal Pro- 
•cedure Code with reference to the duty of the judge in 
directing the jury as to the testimony of accomplices. The 
principles there laid down are of general application. In 
Meg. V. Eldhee Buksh, Sir B. Peacock said, in reference to a 
section corresponding to s. 297 : There can be no doubt 
that that section requires the judge to sum up properly, cmd 
there w'ould be very great danger in holding that there is 
no remedy by appeal against a verdict of guilty, if it appears 
dearly to the High Court that a failure of justice has been 
caused by improper advice t^pon a question of fact, or by an 
omission to give that advice which a judge, in the exercise 
of a sound judicial discretion, ought to give upon questions 
of fact, or as to the degree of credit to be given to particular 
witnesses. It appears to me that it amounts to an error of 
law in the summing up, which, on appeal, is a ground for 

^ Meg. V, Mamasami Mud^iar, 5 Bom. H.C. C.C. 47. 

* Meg. V. Navroji DixMahhai, 9 Bom. H.C. ; Meg. v. Hmrihele 
1 Cal. 207. 

^ Meg. V. Nand Mam, 9 AIL 609 ; Meg. v. Fitarriber Jina, 2 Bom. 61| 
Meg. Y. Fandharinath, 6 Bom. 34. 
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setting aside the verdict, subject, however, to the limitation 
provided by the Code of Criminal Procedure in ss. 439 and 
426 (now 8. 537), that the Appellate Court is satisfied that 
the accused person has been prejudiced by the error or 
defect, and that a failure of justice has been created 
thereby.”' This language was adopted by the Bombay 
High Court. Sargent, J., said : There is, doubtless, some 
difficulty in saying where a prisoner has been prejudiced ; 
and 1 am inclined to agree with Mr. Justice Louis Jackson, 
that it would not be safe to lay down any rule, although 
probably in most cases the ends of justice would be satis* 
fled by considering whether, if the case had been tried by a 
judge and assessors, the Court would set aside the finding.” ® 
So in a Bengal case. Field, J., said : As to what consti- 
tutes murder, I find no direction whatever. It is the duty 
of a judge to give a direction upon the law to the jury, so 
far as to make them understand the law as bearing upon the 
facts ; and if he does not give them an explanation of the 
law sufficiently comprehensive to enable them to decide 
the particular issue, it is misdirection.”® On the other 
hand, the judge is not to confuse the jury by discussing 
•questions of law with them. They are bound to take the 
law he gives them. He is to direct, not to argue with them.^ 
On matters of fact he is to direct only in the sense of 
guiding. If he guides them wrongly, or imperfectly — still 
more, if he does not guide them at all — the conviction is 
liable to be set aside, and either an acquittal or a new trial 
•ordered.® 

§ 769. The matters reserved exclusively for the judge are 
laid down in s. 298 of the Criminal Procedure Code as 
follows : — 

‘^(a) to decide all questions of law arising in the course of 
the trial, and specially all questions as to the relevancy of 
facts which it is proposed to prove, and the admissibility 
»of evidence or the propriety of questions asked by or on 
behalf of the parties ; and, in his discretion, to prevent the 
production of inadmissible evidence, whether it is or is not 
•objected to by tlie parties; 

1 6 Suth. Or., at p. 87- 

2 Eey. V. FaMfh Chatid, 5 Bom. H.C. C.C. 83, at p. 93. 

® Eeg. V. Jhvhboo MaJUoxi^ 8 Cal., at p. 751 ; Wafcudar Khan v. 

'2X Oal. 955. 

^ Meg, V, Nohohisto Qhose, 8 Suth ^r. 88. 

* Meg, V. Skurmhere Beg^ 9 Suth. Cr. 51. 
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“ (b) to decide upon the meaning and construction of all) 
docnments given in evidence at the trial ; 

** (e) to decide upon all matters of fact which it may be 
necessary to prove in order to enable evidence of particular 
matters to be given ; 

** (d) to decide whether any question which arises is for 
himself or for the jury, and upon this point his decision 
shall bind the jurors. 

The judge may, if he thinks proper, in the course of hia 
summing up, express to the jury nis opinion upon any 
question of fact, or upon any question of mixed law and 
fact, relevant to the proceeding. 

Illustrations. 

*' (a) It is proposed to prove a statement made by a person not being 
a witness in the case, on the ground that circnmstances are proved' 
which render evidence of such statement admissible. 

'* It is for the judge, and not for the jur}% to decide whether the 
existence of those circumstances has been proved. 

“ (&) It is proposed to give secondary evidence of a document, the 
original of which is alleged to have been lost or destroyed. 

*' It is the duty of the judge to decide whether the original has been- 
lost or destroyed.” 

Accordingly, it is for the judge to decide whether a 
confession is inadmissible in consequence of being made 
under inducement, or has become admissible through the- 
removal of the inducement ; ^ whether particular facts 
amount to corroboration of an accomplice ; ^ or whether ai 
particular communication is privileged, as having taken 
place between mookhtear and client.^ Probably the most 
difficult of the judge's duties is to decide between oases 
, where there is some evidence, however slight, which must; 
be left to the . jury, and cases wh'ere there is no evidence 
whatever, when he is bound absolutely to withdraw the case- 
from their consideration, an4 to direct an acquittal.^ 

> Evidence Act, ss. 24, 28 ; ante, § 750 ; 2t. r. Bucks, 1 Stark. 522 
Bartlett v. Smith, 11 M. & W. 483. 

* Beg. V. Karoo, 6 Suth. Or. 44; Aey. v. Nawab Jan, 8 Sutb. Or. 19. 

® Beg. V. Chunder Kant, 10 Suth. Or. 14, 

* Beg. V. Oreedhary Manjee, 7 Suth. Or. 89 ; Beg. v. Nobokisto Ghoae, 
8 Suth. Or. 88, p. 91. See also, under the head of Negligence, ante, 
I 879 ; Defamation, §§ 671 — 673. 
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CHAPTER XVIII. 

PROCEEDINGS INCIDENTAL TO THE TRIAL OR FOLLOWING 

AFTER IT. 

I. Disposal of Property, §§ 770 — ^772. 

II. Taking Security, §§ 773, 774. 

III. Compensation, §§ 775—779. 

IV. Disagreement between Judge and Jury, § 780. 

V. Appeal, §§ 781—788. 

* VI. Revision, §§ 789—797. 

VII- Appeal to the Queen in Council, §§ 798, 799. 

§ 770. The Disposal of Property. — By s. 517 of the Criminal 
Procedure Code, ** when an inquiry or a trial in any criminal 
court is concluded, the Court may make such order as it 
thinks fit for the disposal of any document or other property 
produced before it regarding which any offence appears 
to have been committed, or which has been used for the 
commission of any offence. 

When a High Court or a Court of Session makes such 
order and cannot through its own officers conveniently 
deliver the property to the person entitled thereto, such 
court may direct that the order be carried into effect by 
the district magistrate. • 

When an order is made under this section in a case in 
which an apmal lies, such order shall not (except when the 
property is live-stock or is subject to speedy and natural 
decay) be carried out until the period allowed for presenting 
such appeal has passed, or, when such appeal is presented 
within such period, until such appeal has TOen disposed of. 

** Explanation . — In this section the term ‘property* in- 
cludes, in the case of property regarding which an offence 
appears to have been committed, not only such property as 
has been originally in the possession or under the control of 
any party, but also any property into or for which the same 
may have been converted or exchanged, and anything 
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acquired by such conversion or exchange, whether imme* 
diately or otherwise.” ^ 

An order under this section' can only be made in respect 
of property which has actually been produced before the 
Court. It is not sufficient that evidence sliould have been 
given about it; as, for instance, about live animals which 
are not produc^.^ If, however, property of a nature which it 
was inconvenient or impossible to bring within the precincts* 
of the court, was actually in the custody of its officials, I 
should think this would satisfy the requirements of the 
section. It is no matter how the property is produced,, 
whether it was seized by the police, or found upon the 
prisoner, or voluntarily produced by a witness in the case.®' 
The case must be one which has gone so far as to reach an 
inquiry or a trial before a criminal court. Proceedings* 
which never reach that point do not justify an order under 
s. 517, though they may lead to action being taken under 
8. 523.^ Where there is a simple acquittal of the accused, no 
offence having been found to be committed in respect of the 
property, no order under s. 517 is necessary or possible. It 
is merely the duty of the Court to restore the possession 
which had been disturbed for the purpose of the trial.®" 
Where, however, upon inquiry before a magistrate the 
accused is not acquitted, but merely discharged on the 
ground of want of evidence against him, it is competent to 
the magistrate to make an order under s. 517.® It has also- 
been suggested, though not decided, that even though the 
accused is completely acquitted, a similar order might bo 
made, if it appeared to the Court that an offence different 
from that which bad been charged, had been committed in. 
regard to the property 

§ 771. It will be observed that it is not compulsory upon 
the court to make an order under s. 517. The mere fact,, 
however, that the person from whose custody the goods are 
produced is a hona fide purchaser, is no sufficient reason for 


^ See per Ameer Ali, J., 19 Cal., p. 62. 

^ Hash Mohun Goshamy v. Kali Kath, 19 Suth. Cr. 3. 

3 Heg, V. liamdas^ 12 Bom. H.C. 217- 

* He Annapumahai^ 1 Bom. 630 ; re Aiiant Ham Chandra. 10 Bom 
197. 


* He Anna;i^Tnahai^ vh. ; re Hatanlal, 17 Bom. 748; Basuden 
Sa^rma v. Naziruddin^ 14 Oal. 884. 

® Heg. V. Nilambar Baha^ 2 All. 276. 

Heq. V. Ahmed, 9 Mad. 448. 



Saes. 770-7TSL] 


DISPOSAL OF PBOPBBTY. 


947 


not returning them to the rightful owner* No seller can 
give the buyer of goods a better title than he has himself, 
except in certain specified cases.^ In regard to mcmey, or 
currency notes, or negotiable securities, which pass imm 
hand to hand by delivery, which have been taken in the 
ordinary way of business, or changed for notes or money of 
another denomination, no such order would be made, where 
the receiver acted honestly.^ In the case of a negotiable 
security which passes by endorsement, the endorsement of 
the thief is, of course, ineffectual. The holder must show 
that when it was in the possession of the thief it had 
already become negotiable ; that is, that it had been validly 
endorsed, so that a person who took it from him would not 
have to rely on any act of his except the mere delivery. 
Where such a note bore two endorsements prior to that of 
the thief, but there was nothing to show that they were 
written before the theft, nor that they were genuine, the 
Court declined to presume anything in favour of the thief, 
and decided that tne holder had shown no title.® 

Section 519 authorizes the court to compensate the innocent 
purchaser of stolen property out of any money which was 
taken out of the possession of the thief on his arrest. No 
part of the fine imposed on the offender can be applied to 
this purpose.^ 

Where the subject of theft was a cow, which passed 
through several hands before the trial, and remained 
upwards of a year with the last holder, it was held that 
an order to restore the cow was a proper one, but that the 
calf, which had not been conceived till after the theft, had 
never been the property of the prosecutor, and could not be 
claimed by him.® 

The oruer of the court after a conviction is conclusive as 
to the immediate right of possession of the property.® I 
conceive, however, that it would not bar an action by the 
dispossessed holder to show 4;hat he had a better title than 
the original holder. 

§ 77 2. The appeal allowed by s. 520 against orders passed 
under ss. 517, 518, and 519, applies to any court which is 

* Ck>Dtract Act, IX. of 1872, s. 108, tllus. (a). 

* He Collector of Balem^ 7 Mad. H.C. 233 ; Heg. v. Jogeaew Mochi. 8 
Oal. 379. 

® Bank of Bengal v. Mendes, 5 Cal. 654, at p. 665. 

^ Baguihini Pramutha, Weir, 1127. 

* Be Vemede, 10 Mad. 25. ® Beg. v. Tribhovan, 9 Bom. 181. 
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a court of appeal, confirmation, reference, or revision, as 
regards the court which passed the order. It does not 
require that any appeal should be in fact pending before 
such court.^ This section, however, only applies to cases in 
which the court had jurisdiction under s. 517 to pass the 
order complained o£ Where the circumstances were such 
that no order could have been made under that section, it 
is not made appealable by s. 520.^ The High Court, 
whether it cancels the appellate or the original order as 
being without jurisdiction, has no power to direct how the 
property shall be disposed of, Tnis is a matter for the 
civil courts.® 

Where there has been a conviction for obscene or libellous 
publications, or in respect of noxious food, or adulterated 
or noxious drugs, the court has power under s. 521 to 
order the subject-matter to be destroyed. This gets rid of 
the difficulty which arose in the case of v. indarman^^ 

Section 522 of the Criminal Procedure Code provides that 

whenever, in any criminal court, a person is convicted of 
an offence attended with criminal force, and it appears to 
such court that by such criminal force any person has been 
dispossessed of any immovable property, the court may order 
such person to be restored to possession. 

No such order shall prejudice any right over such im- 
movable property which any person may be able to show 
in a civil suit.** 

It is essential, under this section, to show that the person 
to whom the property belonged was, in fact, dispossessed by 
the accused, and by means of the criminal force of which he 
is convicted.® 

§ 773. Taking Security. — Whenever any person accused 
of rioting, assault, or other breach of the peace, or of abetting 
the same, or of assembling armed men, or taking other 
unlawful measures with the evident intention of committing 
the same, or any person acchsed of committing criminal 
intimidation by threatening injury to person or property, is 
convicted of such offence oefore a High Court, a court of 
session, or the court of a Presidency magistrate, a district 

^ Meg, V. Jogtssur Mochif 8 Oal. 879 ; Heg, v. Ahmed^ 9 Mad. 488. 

^ Me Anant Mam Chandra, 10 Bom. 197. 

^ Me Annapumahai, 1 Bom. 630; Masuder Surma v. Ndziruddin, 
14CaL884. 

* 3 All. 887. 

^ Mohunt Lachmi Daes v. Pallat Lai, 23 Suth. Cr. 54. 
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magistrate, a sub-di visional magistrate, or a magistrate of 
the first class^ 

** and such court is of opinion that it is necessary to requira 
such person to execute a bond for keeping the peace, 

**8uch court may, at the time cf passing sentence on such 
person, order him to execute a bond for a sum proportionate 
to his means, with or without sureties, for keeping the peace 
during such period, not exceeding three years, as it tninks 
fit to fix, 

** If the conviction is set aside on appeal or otherwise, the 
bond so executed shall become void.*' ^ 

Section 123 provides for imprisonment in default of 
giving security ; s. 124, for release from imprisonment 
when the continued confinement of the offender is no longer 
necessary ; and s. 125, for cancelling the security bond, 

§ 774. The power given by s, 106 may be exercised 
whenever the offence committed, or the circumstances under 
which it was committed, point to an intention to commit a 
breach of the peace ; as, for instance, in case of crimiiiaL 
trespass on lana, accompanied by force.^ The person bound 
over under this section must have been convicted. If he is 
acquitted under circumstances which lead the judge to 
think that a breach of the peace may take place hereafter, 
he cannot be bound over under s. 106, though proceedings 
may be taken under ss. 107 or 108,** Nor can the judge 
bind over the accused, and also any of the witnesses who 
appear to have taken part in the offence.^ The order, if 
made under s. 106, must be made at the time of passing 
sentence. If not made then, it can only be made under 
8. 107 or one of the subsequent sections, and in the inatiner 
provided by them,® When a conviction of an offence is 
contemporaneous with a«i order for taking security for good 
behaviour, the sentence for the substantive offence is to be 
first carried out, and the person to be bound then brought 
up for the purpose of being bound.® 

No order under this section can be made by any higher 
court which may take cognizance of the sentence by way of 
appeal or otherwise. In this respect the Act of 1882 differs 

^ Grim. P.C., s. 106. 

^ Meg, V. Qendoo Khan, 7 Suth. Or. 14; Meg, v. JIutjKw, 20 Sath. 
Or. 87. 

^ Sahehdi x, Kuran, 21 Suth. Cr. 37. 

^ Meg, V. Kadar Khan^ 5 Mad. 880. 

^ Me Qohind Sooboodha^ 15 Suth. Cr. 56. 

^ Per curiam^ Meg, v. Skana Magee, 24 Suth. Cr. 14. 
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from that of 1872, which coBtained such a power.^ And if 
the substantive sentence is passed by a magistrate who is 
not competent to take security under s, 106, he cannot 
submit his sentence to a higher authority, with a view to 
security being required by such authority.^ 

There is no appeal against an order passed under s. 123, 
committing to prison a person who fails to give security 
when required.® 

§ 775. Compensation. — The provisions as to compensation 
for frivolous or vexatious complaints in s. 250 of the 
Criminal Procedure Code of 1882 have now been repealed 
by Act IV. of 1891, which has substituted for them, as 
s. 560 of the Code, a clause extending to a much wider 
range of cases. 

** 560. (1) If, in any case instituted by complaint as 
defined in this Code, or upon information given to a police 
ofiicer or to a magistrate, a person is accused before a 
magistrate of any offence triable by a magistrate, and the 
magistrate by whom the case is tried discharges or acquits 
the accused, and is satisfied that the accusation against him 
was frivolous or vexatious, the magistrate may, in his dis- 
cretion, by his order of discharge or acquittal, direct the 
person upon whose complaint or information the accusation 
was made, to pay to the accused, or to each of the accused, 
where there are more than one, such compensation, not 
exceeding fifty rupees, as the magistrate thinks fit : 

Provided that, before making any such direction, the 
magistrate shall — 

(a) record and consider any objection which the com- 
plainant or informant may urge against the making 
of the direction, and, 

(Z») if the magistrate directs any compensation to be paid, 
state in writing, in his order of discharge or 
acquittal, his reasons for awarding the compen- 
sation. 

(2) Compensation of which a magistrate has ordered 
payment under sub-s. (1) shall be recoverable as if it were 
a fine: 

Provided that, if it cannot be recovered, the imprisonment 
to be awarded shall be simple, and for such term, not 
exceeding thirty days, as the magistrate directs. 

^ Aslu V. 16 Cal. 779. 

2 MaJimudi Sh€tk?i v. Aji Sheikh, 21 Cal. 622. 

^ Chand Khan v, Beg.j 9 Cal. 878. 
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(3) A complainant or informant who has been order^, 
under sub-s. (1)» by a magistrate of the second or third 
•class to pay compensation to an cu^cused person, may appeal 
&om the order, in so far as the order relates to the payment 
of the compensation, as if such complaint\nt or informant 
had been convicted on a trial held by such magistrate. 

(4) Where an order for payment of compensation to an 
accused person is made in a case which is subject to appeal 
under sub-s. (3), the compensation shall not be paid to him 
before the period allowed for the presentation of the appeal 
lias elapsed, or, if an appeal is presented, before the appeal 
has been decided. 

(5) At the time of awarding compensation in any sub* 
-sequent civil suit relating to the same matter, the court 
ahall take into account any compensation paid or recovered 
under this section.’* 

§ 776. This section appears to apply to the person who 
brings an accusation with a view to criminal proceedings 
being taken against some other person, not to one who in 
the execution of a legal or moral duty supplies the authori- 
ties with information upon which they may act at their 
discretion. Where compensation had been awarded against 
^ police officer who had charged a carter with an offence 
under Act V. of 1861, s. 34, cl. 3, the order was declared 
illegal. The Court said : Complaint is defined in s. 4 (a), 
mid that definition in express terms excludes the report of a 
police officer. The operation of s. 560 is restricted to cases 
instituted * by complaint as defined in this Code, or upon 
information given to a police officer or to a magistrate.* It 
is clear that it will not apply to a case instituted on a police 
report or on information given by a police officer.” ^ So, 
where a harkun of a ciwil court reported to the court that 
he had been obstructed in the execution of a decree, on 
which a report was made by the court to a magistrate, who 
acquitted the alleged obstructor, and directed the karhtjutt to 
pay compensation, the order was set aside. It was held 
that the harkun was not the complainant, and that the 
aubordinate judge on whose report the magistrate proceeded 
was acting judicially, and therefore could have had no order 
made against him.^ 

§ 111. A complaint as defined by the Criminal Procedure 

* Ramjeevan v. Durgan Charan^ 21 Cal. 979. 

* Be Keshav Lakshmun^ 1 Bom. 175 ; Anon. 15 Snth. Civ. 606. 
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Code^ s. 4 (a), is an alle^tion made orally or in writing to 
a magistrate, with a i^iew to his taking action under that 
Code, that some person has ' committed an ofieuce. An 
offence, as deflned oy s. 4 (jp), means any act or omission 
made punishable by any law for the time l>eing in force* 
Therefore s* 560 applies to accusations under a special or 
local law.^ It has teen held that it does not apply to a 
complaint for an illegal seizure of cattle under the Cattle 
Trespass Act, I. of 1871, ss. 20 and 22, as such a proceeding 
is not an offence within the meaning of the Criminal Pro- 
cedure Code.^ The contrary has been held as regards a 
charge under s. 24 of the same Act.® Nor does it apply to 
Information given to a magistrate under s. 110 of the 
Criminal Procedure Code that a person is an habitual robber, 
etc., because this is not an accusation of an offence, but an 
allegation that the person is a bad character, against whom 
precaution should be taken.^ 

The magistrate must have tried the case, and must on 
such trial have satisfied himself that the accusation was 
frivolous or vexatious. The dismissal of a complaint for 
default of appearance by the complainant will not justify 
an order for compensation.® It is no objection that an 
acquittal has taken place after evidence has been offered 
in support of the charge,® nor that the charge was believed 
as regards some of the defendants, if it was vexatious and 
frivolous as regards others.*^ No order for compensation 
can be granted when sanction is given to prosecute for a 
false charge. Compensation and prosecution are alternative, 
not cumulative remedies.® 

§ 778. The order made under s. 560 is merely fur pay- 
ment of compensation not exceeding Ks. 50 to tlie accused^ 
or to each of them, where there. are unore than one. If the 
sum awarded is not paid, it is recoverable as a fine in the 
manner provided by ss. 386 — 388 of the Criminal Procedure 
Code. The Allahabad High Court has laid it down under 
the Act of 1861 that it is illegal to make it part of the order 

' Heg. V. Turner^ 4 N.W.P. 94. 

* Y. Ankappa^ *9 Mad. 102 ; KottaJanwla v. Muthaya^ ibid. 874 
JETala Chand v. Gttdctdhur^ 13 Cal. 304, 

* Number v. Amhity 6 Mad. 381. 

^ V. Lakhpat^ 15 All. 365. 

® Mam Chum v. Sheikh Jannu, 17 Suth. Cr. 6. 

® Meg. V. JPandu Vdfad, 10 Bom. 199. 

^ Number v. Ambu^ 6 Mad. 881. 

* Shtb Nath Chong v, SareU Chunder, 22 Cal, 586. 
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that imprisoDment shall follow in default of payment.^ The 
High Court of Calcutta intimated the same opinion under 
the present Act, and said that in aojr case if the magistrate 
had power to order imprisonment, it was illegal to make 
the order until some attempt had been made to levy the 
amount.^ In a case where compensation was awarded under 
8. 22 of the Cattle Trespass Act, I. of 1871, the same court 
said : ** The law prescribes that the compensation may be 
leTied as a fine, but it does not say that imprisonment may 
be awarded in default of payment ; and we are not aware of 
any provision of law which provides that fines may be levied 
by means of imprisonment. The ordinary mode of levying 
fines is laid down in s. 386 of the Criminal Procedure Code.”** 

§ 779. Allotting Fine as Compensation. — Sections 545 and 
546 of the Criminal Procedure Code provide as follows : — 

** Whenever under any law in force for the time being a 
criminal court imposes a fine, or confirms in appeal, revision, 
or otherwise, a sentence of fine, or a sentence of which fine 
forms a part, the Court may, when passing judgment, order 
the whole or any part of the fine recovered to be applied — 
(a) in defraying expenses properly incurred in the prosecu- 
tion ; (b) ill compensatiou lor the injury caused by the 
offence committed, where substantial compensation is, in the 
opinion of the Court,’reooverable by civil suit. If the fine 
is imposed in a case which is subject to .appeal, no such 
payment shall be made before the period allowed for pre- 
senting the appeal has elapsed, or, if an appeal be presented, 
before the deci^^ion of the appeal, 

^ At the time of awarding compensation in any subsequent 
civil suit relating to the same matter, the Court shall take 
into account any sum paid or recovered as compensation 
under s. 545.’* • 

When, upon the conviction of some prisoners for stealing 
bullocks, the judge ordered the fine imposed upon them to 
be paid over to one of the witnesses as compensation for his 
having had to return to the prosecutor the bullocks which 
he had purchased, the order was held to be bad. The sale 
to the witness was not ** the ofience complained of witliin 
the meaning of s. 308 of Act X. of 1872.^ 

» Beg. V. Qopal, 2 N.W.P. 430. 

^ Bamjeevan v« Durga Charan^ 21 Cal, 979, 

® Baryag Bat v. Arju Mian, ^ Cal, 189 ; 8hih Nath Chong v. Sarat 
Chunder^ 22 Cal. 586. 

* 7 H.C. Appx. xiii. ; S.C, Weir, 332, 2nd edit. 
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Where two persons were jointly chained in respect of 
a theft of some bullocks, and it appeared that the first 
prisoner had stolen the bullocks, and nad sold them to the 
'Second prisoner, who had bought without a guilty knowledge, 
and was therefore acquitted, but was derived of his pur- 
•cbase ; it was held by the Madras High Court, that the loss 
so suffered by the prisoner was not a loss resulting from the 
theft, which could be compensated under s. 44 of the Grim. 
P.C. as originally framed.^ Nor, it seems, would such a 
•case come within the meaning of the amended section. The 
injury suffered by the purchaser would arise, not from the 
4heft, but from his own act in buying from one who was not 
the owner of the property he sold. 

Under this section it is competent to a magistrate to 
4iward the whole, or any part, of a fine imposed upon a 
police officer as compensation to the prosecutor, notwith- 
standing the provision contained in s. 12, Act XXIV. of 
1859 (Madras Police), that fines imposed upon police officers 
for misconduct shall be credited to the Police Superannuation 
Fund.^ 

§ 780. Disagreement between Judge and Jury. — '^If the 
sessions judge® disagrees with the verdict of the jurors, or 
of a majority of the jurors, on all or any of the charges on 
which the accused has been tried, so completely that he 
•considers it necessary for the ends of justice to submit the 
case to the High Court, he shall submit the case accordingly, 
recording the grounds of his opinion, and, where the verdict 
is one of acquittal, stating the offence which he considers 
to have been committed. Whenever the judge submits a 
case under this section, he shall not record judgment of 
Acquittal or conviction on any of the charges on which the 
accused has been tried, but he ^ay either remand the 
accused to custody or admit him to bail.*’ 

" In dealing with the case so submitted the High Court 
may exercise any of the powers which it may exercise on 
appeal ; ^ but it may acquit or convict the accused of any 
ofience of which the jury could have convicted him upon 
Ihe charge framed and placed before it ; and if it convicts 

^ 4 Mad. H.C. Appx. xxviii. ; S.C. Weir, 331, 2nd edit. 

Buies of the Sadder Court, 28th April, 1862. 

^ A district magistrate exercising his powers under Act III. of 1884:» 
a 8, cl. 6, has the same powers under this section as the sessions judge 
V. McCarthy f 9 All. 420). 

* See Grim. P.C., s. 4^ ; poat^ §§ 785, 786. 
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him^ may pass such sentence as might hare been passed by 
the Court of Session,” ^ 

A mere disapproval of the verdict by the jud^t which 
still admits of his proceeding to pass judgaient in accord- 
ance with it under s. 306, does not give rise to the powers 
conferred by s. 307 on the High Court, The judge must 
submit the case to the High Court in support of his opinion 
that such a course is necessary for the ends of justice.^ 
When he has done so the proceedings have to be completed 
by the judgment of the High Court. In arriving at such 
judgment the High Court exercises original powers, which 
are not curtailed or cut down by the appellate sa 418 and 
423 (d). The whole facts are before it, and it may reverse 
or affirm the verdict of the jury, either upon questions of 
law or upon an appreciation of the evidence.® The High 
Court, however, will not deal with the verdict of the jury 
as if it did not exist, or was no more than the opinion of the 
assessors in a case on ordinary appeal. Nor on the other 
hand will they attribute to it the overwhelming weight 
which is ascribed to it by the Hnglish courts in civil cases 
on an application for a new trial. It is not necessary to 
show that it is so perverse or unreasonable that no honest 
men of common sense could arrive at it ; or that it was given 
in defiance of the ruling of the judge on a point of law ; 
or that it was influenced by an erroneous or defective 
direction or summing up. It is, however, necessary to find 
that the verdict was clearly and manifestly wrong, not 
merely that it was not such a verdict as the judges would 
themselves have given if they had been in the jury box. 
Hach case will be dealt with on its own merits, due weight 
being given to the conduct of the jury, their unanimity or 
otherwise, and to any circumstances showing that they were 
led astray, or acted under mistake or misconception, either 
of law or fict.^ 

When the jury has found ^ts which would, under s. 238 
of the Criminal Procedure Code, support a conviction for an 
offence which is not charged, the High Court in dealing 
under s. 307 with an entire acquittal of the prisoner, may 

1 Orim. P.C., s. 307. 

JReg. V. Wiaivani^ 2 Bom. 525 ; Meg. y. Chinna Tevan^ 14 Mad. 36. 

* Meg, V. McCarthy^ 9 All. 420 ; Iteg, v. Dada Ana^ 15 Bom. 452. 

* Meg, V. Kliandirav Bajirav^ 1 Bom. 10 ; Meg, v. Dhunum Kazee, 9 
Cal. 53 ; Meg, v. Jacquiet^ 11 Cal. 85 ; Meg, v. Ohagan^ 14 Bom. 331 ; jger 
Jardine, J., p. 342; Meg, v. Mania Dayal^ 10 Bom. 497 ; Meg, v. Dada 
Atic^ 15 Bom. 452 ; per Sargent, C. J., at p. 486. 
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accept the finding of fact, and convict the prisoner of the 
offence oonstitutea by the facts so found.^ 

§ 781. Appeal . —* ** An appeal' may lie on a matter of fact 
as well as a matter of law, except where the trial was by jury, 
in which case the appeal shall lie on a matter of law only. 

** Explanation. — Tne alleged severity of a sentence shall for 
the purposes of this section be deemed to be a matter of 
law/^« 

Jury Cases. — An appeal in a cose tried by jury must point 
out distinctly the question of law which is to be argued. It 
is not for the court to hunt through the record and find out 
any illegality that may arise, but it is for the parties who 
appeal to point out wherein there has been a departure 
from the law. Unless this be done the appeal will, except 
under special circumstances, be rejected.® 

Section 423 of the Criminal Procedure Code, which 
regulates the powers of the Appellate Court, provides by 
clause (d) that nothing herein contained shall authorize the 
court to alter or reverse the verdict of a jury, unless it is of 
opinion that pucIi verdict is erroneous owing to a misdirec- 
tion by the judge, or to a misunderstanding on the part of 
the jury of the law as laid down by him.’^ ^ 

Misdirection in this clause embraces, I imagine, a failure 
in any of the functions specially allotted to a judge by s. 298 
of the Criminal Procedure, ante, § 769. Therefore the im- 
proper admission or exclusion of evidence,^ or a conviction 
where there was no evidence proper to be left to the jury, ® 
or a deficient or erroneous direction by the judge,® will be 
ground for appeal. But in the latter case it is not sufficient 
to show that tne language was or might have been misunder- 
stood, if the expressions were such as ought to have been 
understood by any reasonable man, -baving regard to what 
was proved in the case, and what was afterwards said to the 
jury. No finding, sentence, or order of a court of com- 
petent jurisdiction shall be revtrsed or altered under Chapter 
XXVIl. of the Criminal Procedure Code, or on 1 or 
revision on account of any irregularity in the pre®^ ^Qinga 

* Jteg. V. JIarai Mirdha, 3 Cal. 189- ^ Crim. P.C., s. 418. 

^ JReg. V. Qopaul JBhereewaJIa, 1 8ath. Cr. 21. 

* V. Luckhf/ Sarain, 24 Suth. Cr. 18. 

Meg, V. Chand Bagdee^ 7 Suth. Cr. 6. i 

® Meg, V. JSlahee Muksh^ 5 Suth. Cr. 80; ante^ §§ 739, 768;. Meg, v. 
Mamasmnt Mudeliart 5 Bom. H.C. C.O. 47 ; Lien Tu v. Meg,, 11 jCal. 10.. 

* Meg, V. Shtb^ Chunder Mitter, 10 Cal. 1079. 
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before or during trial, or on account of any misdirection in 
any charge to the jury, unless the matter complained of has 
caused a failure of justice.^ 

§ 782. In a recent case in Calcutta^ the High Court 
reversed the verdict of a jury on appeal, partly because it 
did not appear distinctly what was the offence of which they 
convicted the prisoners, and partly because the judge left to 
them as evidence against all the accused certain statements 
which were only evidence against some. It was then con- 
tended for the Grown, that under s. 537 it would appear upon 
an examination of the evidence that the conviction was quite 
right, and that the misdirection had not caused a failure of 
justice. The Court, however, held that they had no power 
to examine the evidence' for this purpose. “ Section 418 of 
the Code provides that where the trial is by jury, an appeal 
shall be on a matter of law only. It is quite clear, therefore, 
that we have no power to try the accused in this appeal on 
matters of fact.*’ With regard to s. 423 (d) they said: ‘‘It 
throws on the Appellate Court the duty, no doubt, of ascer- 
taining whether the process or methtid which the judge 
directed the jury to follow, as to the acceptance or discarding 
of evidence, or as to the view taken of the law, was erroneous 
on any material point, but not certainty the duty of deter- 
mining for itself whether the verdict, as a conclusion of 
fact, was right or wrong.** They then cited a decision of 
the Judicial Committee on an appeal from New South Wales,® 
where, upon the law governing that colony, it was held that 
if evidence of a material nature was wrongly admitted on a 
criminal trial, the court could not a£Brm the judgment, even 
though it was of opinion that there was sumcient evidence 
to support the conviction, independently of the evidence 
wrongly admitted, and that the accused was guilty of the 
offence with which he was charged. Their Lordships said : 
“ It is obvious that the construction contended for transfers 
from the jury to the court the determination of the question, 
whether the evidence — that is to say, what the law regards 
as evidence — established the guilt of the accused. The result 
is, that in a case where the accused has the right to have 
his guilt or innocence tried by a jury, the judgment passed 

^ Grim. P.O., 8. 637. See, for decisioiis on this section, §{ 695, 701. 
712, 739, 760, 768. 

* Wc^adar Khan v. Reg^y 21 Cal. 955, pp. 973, 976 ; see also Womag 
ChandSr v. Chundee Chuniy 7 Gal. 293. 

3 Makin v, Atty.^Oen. for New South Walee (1894), AC. 67. 
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upon him is made to depend, not on the finding of the jury,, 
but on a decision of the court. The judges are in truth 
substituted for the jury, tlie verdict becomes theirs alone^ 
and is arrived at upon a perusal of the evidence, without any 
opportunity of seeing the demeanour of the witnesses^ 
and weighing the evidence with the assistance which this 
affords/’ 

This decision of the Judicial Committee is, of course, no 
direct authority upon the very different procedure in India* 
There appears to be nothing in New South Wales correspond- 
ing to section 167 of the Evidence Act, which provides that 
the improj^r admission or rejection of evidence shall not be 
grounci of itself for a new trial or reversal of the decision, if 
it shall appear to the court before which the objection is 
raised, that, independently of the evidence objected to and 
admitted, there was sufficient evidence to justify the deci- 
sion, or that, if the rejected evidence had been received, 
it ought not to have varied the decision. The section has 
been held to apply to criminal cases, and seems to throw 
upon the superior court the very duty of weighing what 
the law regards as evidence,” which the court in the Calcutta 
and Privy Council cases refused to assume. To this extent it 
has been recognized by several decided cases.^ Neither this- 
section of the Evidence Act, nor the cases decided upon, 
it, appear to have been referred to in the case under dis-- 
cussion. Nor was a case cited in which it was decided that 
the improper admission of evidence was a defect or irregu- 
larity which might be cured by a section corresponding to 
the present s. 537.* It may probably be, therefore, that the 
decision in Wafadar Khanka case may be held inapplicable 
to cases within the meaning of s. 167 of the Evidence Act.® 

§ 783. Appeal against AoquittaL — Section 417 of the 
Criminal Procedure Code provides that the Local Govern- 
ment direct the Public Prosecutor to present an appeal 
to tiie BLigh Court from an H>riginal or appellate order of 
acquittal passed by any court other than a Hi^h Court.” 
No private person can appeal against an acquittal, and what 
he cannot do directly, he cannot, as a matter of right, do 
indirectly, by putting the High Court in motion, by way 
of revision (see post^ § 795). 

* See ante^ § 767. 

^ Btg. V. Btharee Dosctdh, 7 Suth. Gr. 7. The report does not state 
whether it was a jury case or not. 

^ This view has b^n recently taken by the High Court of Bombay 
T. Bamchandray 19 Bom. 750). 
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Where the withdrawal of a complaint operates as an 
acquittal, an appeal will lie by the Government.^ So also 
where there is an acquittal upon a graver charge, but » 
conviction for a minor offence.^ Where there has been a 
proper acquittal on the actual charge made, but the Court 
or jury have failed to convict of the offence really com- 
mittea, as they are authorized to do under s. 237, an appeal 
will also lie, but the High Court will exercise its discretion 
as to whether the circumstances of the case justify them in 
opening up the proceedings.® Where the acquittal has been 
by the verdict of a jury, an appeal against it hy Government 
must be on some ground of law, which would support an 
appeal under s. 418.^ No appeal w ill lie against a refusal 
by the judge to add fresh charges, or against any other 
interlocutory orders made during the trial.® 

Under s/417 the appeal must be to the High Court. 
Accordingly, s. 423, cl. (a), can have no application to any 
other court.® 

The words ‘‘ appellate order of acquittal,** include alb 
orders of an Appellate Court by which a conviction is set 
aside.*^ 

Section 417 does not apply to a trial where the same 
fact, or series of facts, may be regarded as constituting 
different offences, for any of which the accused may be 
convicted under s. 236 of the Criminal Procedure Code 
{ante^ §§ 699, 702). If in such a case there is an appeal to> 
the High Court against the conviction, and it orders a new 
trial, such order annuls equally the acquittal upon one view 
of the case, and the conviction upon another view.® 

§ 784. As to the mode in which jurisdiction under s. 417 
should be exercised, the Allahabad High Court said:® "The 
powers given to the Lodil Government are of an exceptional- 
and unusual character; and while we fully recognize the 
necessity for their existence in this country, we are equally 

^ Ituchi Btihara v. Nityanund JDoas, 19 Suth. Cr. 55. 

^ Beg, V. Judoonath Gangooly^ 2 Cal. 273. 

® JSb? parte The Government Pleader^ 7 Mad. H.C. 839; Beg. v^, 
Dukarany 7 N.W.P. 196. 

* Government of Bengal v. Parmeshur MuUick, 10 Cal. 1029. See as- 
to such grounds, ante^ 1 781. 

* Beg. V. Vajiram^ 16 Bom. 414. 

® Bangaaami v. Narasimhulu^ 1 Mad. 213. 

’’ Got^emmeni of Bengal v. Gokool ChunBur^ 24 Suth. Or. 41. 

® Krishna Dhan Mandal v. Beg.^ 22 Cal. 377 ; ante^ § 784. 

^ Beg. V. Qayadin, 4 All. 148. 
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clear that they should be most sparingly enforced ; and, in 
respect of pure decisions of f^ct, only in those cases where^ 
through the incompetence, stupidity, or perversity of a 
subordinate tribunal, such unreasonable or distorted con- 
clusions have been drawn from the evidence as to produce 
a positive miscarriage of justice. . . « The doing so should 
be limited to those instances in which the lower court has 
so obstinately blundered and gone wrong* as to produce a 
result mischievous at once to the administration of justice 
and to the interests of the public.’’ On the other hand, in 
a more recent case, in which the above ruling w^as relied 
on, the Calcutta High Court said : ^ ** Under the Code of 
Criminal Procedure the Government have the same right 
ot* appeal against an acquittal as the person convicted has 
to appeal against his conviction and sentence. There is no 
distinction made in that Code as to the mode of procedure 
which governs the two sorts of appeals, or as to the principles 
upon which they are to be decided. Both appeals are 
governed by the same rules, and are subject to the same 
limitations ; and it appears to us that we are bound to 
decide tliis appeal, and that we have the discretion to refuse 
to interfere, if we consider that the judgment of the court 
below is wrong, and that Bibhuti Bhusan should have been 
convicted. No doubt in all cases of appeals, the judges of 
a Court of Appeal are naturally very cautious in interfering 
with the judgment of a judge and assessors before whom 
the witnesses are examined, both on tiie ground that a court 
before whom witnesses are examined has superior advautages 
in estimating the value of their testimony, and also here on 
the additional ground that in all criminal cases the accused 
is entitled to have the advantage of any doubt which may 
arise in the case ; but after giving the accused every benefit 
which he can derive from such a decision in his favour, if 
we are still of opinion that he is guilty of the offence with 
which he is charged, we thinh there is no discretion left to 
us as to whether we should find the prisoner guilty or not.” 

§ 785. It is probable that in any concrete case the Alla- 
habad and the Calcutta judges would not differ very much 
ill their decision, though the latter judgment is certainly 
expressed in much more measured language than the former. 
On the one hand, it is plain that no confiict of opinion as to 
the weight of evidence can ever arise, except where the 


* Heg, V. JBhibhuti Bhman, 17 Cal. 485. 
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decision is that of a judge with assessors only^in which case 
the whole matter is absolutely open to the High Court. On 
the other hand, it must be remembered that the effect both 
upon the prisoner and upon public opinion is very different, 
recording as the reversal of an original judgment causes the 
acquittal of a person who had been founa to be guilty, or 
the conviction of a person wlio had been found to be innocent. 
The Appellate Court would hardly take the latter course, 
merely because they thought that they would have arrived 
.at a different conclusion if the trial had been before them- 
selves ; they would probably require a conviction amounting 
to a moral certainty, not only that the lower court was 
wrong, but that it had gone wrong ; not only that it had 
4irrived at a wrong conclusion, but that it had reached it in 
some wrong way. It would require a very extreme case to 
warrant the Government in hanging a man who, after a fair 
trial in his own district, had been pronounced innocent. 

The High Court may, in an appeal from an order of 
acquittal, reverse such order and direct that further inquiry 
be made, or that the accused be re-tried or committed for 
trial, as the case Inay be, or find him guilty and pass sentence 
on him according to law.^ 

§ 786. Appeal from Conviction. — The Appellate Court may, 
by_8. 423 (6), in an appeal from a conviction, (1) reverse the 
finding and sentence, and acquit or discharge the accused, 
or order him to be re-tried by a court of competent jurisdiction 
subordinate to such Appellate Court, or committed for trial, 
or (2) alter the finding, maintaining the sentence, or, with 
or without altering the finding, reduce the sentence, or 
(3) with or without such reduction, and with or without 
altering the finding, alter the nature of the sentence, but 
not so as to enhance the same ; (c) in an appeal from any 
other order, alter or reverse such order.” 

An appellant who has been convicted is not in the same 
position as he was on his original trial. There is no longer 
any presumption in favour of his innocence. The doubts 
whicli might arise upon the evidence have, for the time, 
been settled by the sentence against him. He must now 
satisfy the Court that there is sumcient ground for interfering 
w'ith the conviction. If on the whole the case for ana 
against him seems evenly balanced, the Appellate Court 
will in general refuse to disturb the finding of the lower 


3 Q 


^ Crim. F.C., g. 423 (a). 
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court whose judgment , bein^ arrived at after a personal 
observation of the witnesses, is entitled to special weight.^ 
Where a petition has been admitted under s. 422, it may be 
finely disposed of under s. 423 without hearing the appellant, 
if he is neither present in person, nor represented by pleader,, 
and it makes no difference that the appellant i s a convict 
actually in gaol.^ 

§ 787* Where on appeal to the sessions judge against a 
sentence by a magistrate acting within his jurisdiction, the 
sessions judge considers that the sentence is inadequate, and 
ought to be enhanced, the Allahabad High Court held 
that his only course is to report the case to the High Court 
under s. 438 (posU § 789), with a view to enhancement by 
it under s. 439. He is not authorized, under s. 423, to annul 
the order, and direct the case to be committed to himself 
for trial. The result would be that, by an indirect process, 
he would be able himself to enhance the sentence which by 
cl. (J) 3, he is forbidden to do. He can only reverse the 
finding and sentence, and order a committal to a higher* 
authoritv, where by some mistake the accused has been tried 
and sentenced by a magistrate who had no jurisdiction to 
try the offence. In such a case he can order the accused to 
be re-tried by any competent authority subordinate to him- 
self, or to be committed for trial by himself if the charge is- 
one which can only be tried by a sessions judge.^ This* 
decision, however, was disapproved of by the High Court of 
Bombay. A Presidency magistrate had tried a prisoner who- 
was charged under s. 326 with cutting off his wife’s nose, an* 
ofience punishable with transportation for life, or imprison- 
ment for ten years. The magistrate sentenced him to two* 
years’ imprisonment, which was the heaviest penalty he 
could inflict. On an application ma.de under s. 435 by the 
Government to the High Court to quash the sentence as** 
wholly inadequate, and to commit the case for trial by the 
High Court, it was objected on behalf of the prisoner that 
the High Court on appeal would have no power to take' 
such a course, and the Allahabad case was cited. The^ 
Court held that the construction put upon the section was- 
too narrow. *^The words used in s. 423 are clear and 
unambiguous, and give to the Appellate Court the power to^ 
order an accused person to be committed for trial, where it. 
considers that that was the proper procedure to be adopted^ 

* lleg. V. Sajiwan Lai, 5 All. 386. 

» V. Pahpi, 13 All. 171. » Ittg. v. Sulha, 8 All. 14. 
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in the case.” ** A magistrate is not to determine every 
case he is competent to try. He is required by s. 254 to 
consider whether such punishment as he can inflict is 
adequate ; if not, he can commit the prisoner to a higher 
court under ss. 210 or 347.” The judges therefore considered 
that under s. 423 an Appellate Court could direct a com- 
mittal to a higlier authority, where the trial by the inferior 
jurisdiction had failed in one of the ends of justice, viz. the 
infliction of an adequate punishment upon an ofiender.^ 

788. Where the sessions judge, when annulling a con- 
viction by a magistrate lor want of jurisdiction, has omitted 
at the same time to order a new trial, he is not precluded 
by 8. 369 from passing such an order subsequently.*^ 

It is open to the Appellate Court, under s.423, to alter the 
finding by sentencing the accused upon a charge supported 
by the facts, though different from that for which he was 
tried. This course, however, will only be right where the 
accused was substantially tried on a case which is properly 
represented by the altered finding. It must not be a new 
case which might have been met by different evidence, or 
diflferent arguments.^ 

§ 789. Bevision. — Upon this subject the Criminal Pro- 
cedure Code contains the following sections ; — 

435. *'Cnie High Court, or any Court of Session, or 
District Magistrate, or any subdi visional magistrate em- 
powered by the Xiocal Government in this behalf, may call 
for and examine the record of any proceeding before any 
inferior criminal court situate within the local limits of its 
or his jurisdiction, for the purpose of satisfying itself or 
himself as to the correctness, legality, or propriety of any 
finding, sentence, or order recorded or passed, and as to the 
re^larity of any proceedings of such inferior court. 

If any subdivisional magistrate, acting under this section, 
considers that any such finding, sentence, or order, is illegal 
or improper, or that any such proceedings are irregular, he 
shall forward the record, with such remarks thereon as he 
thinks fit, to the district magistrate. 

Orders made under ss. 143 and 144 and proceedings under 
s. 176 are not proceedings within the meaning of this 
section.” 

436. When, on examining the record of any case under 
s. 435 or otherwise,the Court of Session or District Magistrate 

^ jReff. V. Abdul Idahman^ 16 Bom. 580. 

* Jffe Bami Beddij 3 Mad. 48. ^ Beg. v. Imdad Khan^ 8 All. 120. 
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considers that such case is triable exclusively by the Court 
of Session, and that au accused person has been improperly 
discharged by the inferior court, the Court of Session or 
District Magistrate may cause him to be arrested, and may 
thereupon, instead of directing afresh inquiry, order him to 
be committed for trial upon the matter of which he has 
been, in the opinion of the Court of Session or District Magis- 
trate, improperly discharged : 

Provided as follows — 

(a) that the accused has had an opportunity of showing 
cause to such court or magistrate why the commitment 
should not be made : 

(h) that, if such court or magistrate thinks that the evi- 
dence shows that some other offence has been committed 
by the accused, such court or magistrate may direct the 
inferior court to inquire into such offence.” 

437. On examining any record, under s. 435 or other- 
wise, the High Court or Court of Session may direct the 
District Magistrate by himself or by any of the magistrates 
subordinate to him to make, and the District Magistrate may 
himself make, or direct any subordinate magistrate to make, 
further inquiry into any complaint which has been dismissed 
under s. 203, or into the case of any accused person who has 
been discharged.” 

438. The Court of Session or District Magistrate may, if 

it or he thinks fit, on examining, under s. 435 or otherwise, 
the record of any proceeding, report for the orders of the 
High Court the results of such examination, and, when such 
report contains a recommendation that a sentence be reversed, 
may order that the execution of such sentence be suspended, 
and if the accused is in confinement that he be released on 
bail or on his own bond.” o. 

439. “ In the case of any proceeding, the record of which 
has been called for by itself, or which has been reported for 
orders, or which otherwise comes to its knowledge, the High 
Court may, in its discretion, exercise any of the powers con- 
ferred on a Court of Appeal by ss. 195, 423, 426, 427, and 
428, or on a court by s. 338, and may enhance the sentence, 
and, when the judges ccnnposing the Court of Kevision are 
equally divided in opinion, the case shall be disposed of in 
manner provided by s. 429. 

No order under this section shall be made to the prejudice 
of the accused unless he has had an opportimity of being 
heard either personally or by pleader in his own defence. 
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Where the sentence dealt with under this section has been 
passed by a magistrate acting otherwise than under s. 34, 
the court shall not inflict a greater punishment for the 
offence which, in the opinion of such court, the accused has 
committed, than might hare been inflicted for snch offence 
by a presidency magistrate or a magistrate of the first class. 

Nothing in this section applies to an entry made under 
s. 273, or shall be deemed to, authorize a High Court to 
conTert a finding of acquittal into one of conyiction/* 

§ 790. An appeal is a matter of right in all cases in which 
it is given, but a revision is in the discretion of the court.^ 
Hence no party has a right to be heard before a court, either 
when it is exercising its power of revision, or'in order to lay 
matters before it to induce it to exercise such powers.’* 
Where, however, the court proposes to make an order to the 
prejudice of the accused, that is, an order enhancing the 
sentence, or altering a conviction against him to one involving 
a more serious sentence, he is entitled to be heard either 
personally or by pleader.^* So the power to report pro- 
ceedings to the High Court given by s. 438, is discretionary, 
and should not be exercised unless the referring officer 
considers it desirable or useful that any error detected by 
him should be set light.^ Before making his report the 
judge should call for explanation from the inferior court, 
and submit the explanation with the rest of the record to 
the High Court.® 

The information upon which the court exercises its powers 
of revision may be received in any way, either by its own 
examination of the records, or directly from the Government 
or a private person. The proper course, however, is to pro- 
ceed by petition in open court. Publicity is thus secured, 
and a fuller hearing of the reasons which move the Govern- 
ment in the interests of the public order, or a private party 
in his own.® 

§ 791. In 8. 435 the words any inferior criminal court,** 
have been substituted for the words ** any court subordinate 

^ Per Sir B. Peacock, C.J,, 5 Suth. Cr., p. 4G. 

* Crim. P.C., s, 440; lliandavau v. l^erUtHuah^ 14 Mad. 363. 

^ Glim. P.C., s. 439 ; Reg. v. Pohiti^ 13 All., p. 187. As to whether 
the accosed is entitled to be beard tefore an order is made directing 
farther inquiry under a. 487, see Robin KrMo v. Rmnick LaUj 10 Cau 
268. 

* Ribarun Chunder v. BhuggohiUtg Churn^ 20 Sath. Or. 40. 

* MaUamdi Rakir v. TarijmJUt^ 8 Cal. 644. 

** Re Aurokiam^ 2 Mad. 38; />er Jurdine, J., 16 Bom., p. 582. 
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to such court or magistrate,” which were used in s. 295 of 
the Act of 1872. The reason for the change was to meet 
the rulings that a district magistrate is not subordinate to 
the sessions judge; and to provide, nevertheless, that the 
revisional authority of the latter over the former should 
remain unquestionable. The High Court can, under s. 435, 
call for the record of any proceeding before any criminal 
court wuthin the local limits of its jurisdiction ; a Court of 
Sessions may do so as regards every other criminal court 
within the sessional district ; and the magistrate of the 
district can do the same as regards every other magistrate’s 
court within his district.^ 

The power to call for the record may be exercised at any 
stage of the proceedings,*-^ and even after the prisoner has 
served out his sentence.® Where there is a right of appeal 
which has not been exercised, the power of revision still 
exists, but should be very sparingly exercised, and, save in 
very exceptional circumstances, not at all in reference to 
questions of fact.^ Similarly, in cases where the district 
court or magistrate has concurrent revisional jurisdiction 
with the High Court, an application for revision will not be 
entertained, save on some special ground, unless a previous 
application shall have been made to the lower court.^ When 
a court has once exercised its power of revision, that power 
is exhausted, and its decision cannot be reviewed by itself.® 

§ 792. The powers of the High Court as a Court of Revision 
were stated as follows by Bir B. Peacock in a case under the 
Criminal Procedure Code of 

** If in a case of child murder the judge were to say * it is 
not necessary to try whether death was caused by an act done 
with the intention of causing death, because if it was so 
caused, the prisoner was not guilty murder. I find that 
the child was under the age of six months, and therefore 

' Opendro Nath v. Dulkhini^ 12 C^. 473 ; re Pudmanahha^ 8 Mad. 18 ; 
Iteg. V. Jjoehariyl All. 853; Firya Gopcd^ 9 Bom. 100, overruling 

Nohith Kristo v. Mussick 10 Cal. 268. 

^ Vilaetee Khanum v. Mehet' AJi, 24 Suth. Cr. 4 ; Chandi Pershad v. 
Ahdur Painnan, 22 Cal. 131. 

® Peg, V. Si7iha, 7 All. 135. 

^ Per Straight, Ofig. C.J., Peg. v. Ala Paksk, 6 AIL 484. 

* Peg. V. PeoJahf 14 Cal. 887 ; Peg. v. Ohagdu, 14 Bom. 331, at p. 342. 
The same rule has been laid down as to th« special jurisdiction under 
the Charier, cl. 16 (Peg. v. Pajcoomar Singh, 3 Cal. 573). 

Peg. V. Pox, lO^m. 176 ; re Oiiifons, 14 Cal. 42. 

" Peg. V. Oora Ohand Gopee^ 5 Suth. Cr. 45 ; S.C. Sup* 

VoL, 443. 
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acquit the prisoner ; * in such a case there would be no finding 
on the facts> and the court, as a Court of Bevision, would 
merely set aside the acquittal and order a new trial. Again, 
suppose a magistrate, in a case triable by him, should con* 
vict of an ofieuce, and the session judge on appeal should, 
without going into the facts, reverse the decision upon a 
point of law and order the prisoner to be discharged, stating 
that, assuming the facts to be as found by the magistrate, 
the prisoner was not guilty of the offence, this court, if the 
judge were wrong in point of law, could, as a Court of 
Bevision, reverse his decision and direct [him to try the 
appeal upon its merits. If a judge, on appeal, should uphold 
the finding of a magistrate on the tacts and reverse his 
decision in point of law, and order the prisoner to be dis- 
charged, then, as the acquittal would be merely upon a 
point of law, this court, as a Court of Bevisiou, might reverse 
the judgment of acquittal, and order the sentence of the 
magistrate to stand. The court may act as a Court of 
Bevision, after it has acted as a Court of Appeal, if it finds 
it necessary to do so, in order to correct an order in law 
which cannot be set right on appeal. For instance, if a 
man should be found guilty of a murder and sentenced to 
seven years’ transportation, if a prisoner should appeal on 
the facts, the court might uphold the finding of guilty of 
murder on appeal, and afterwards, as a Court of Bevision, 
might set aside the sentence of seven years’ transportation, 
and pass a legal sentence for murder.” 

§ 793. This statement appears equally to apply to the 
Act of 1882, except as regards sentences of acquittal. By 
the Act of 1872, a power of appeal against a sentence of 
acquittal, at the instance of the Ijocal Government, was for 
the first time given, ^nd the last clause of s. 439 of the 
Act of 1882 enacts that a High Court cannot, on revision, 
-convert a finding of acquittal into one of conviction. This 
does not deprive the High«Court of all power of dealing 
with an acquittal by way of revision; but unless it is neces- 
aary to do so in the interests of justice, the High Court will 
not in general interfere with such sentences, unless on 
appeal by the Local Government under s. 417.^ Where 
the acquittal is on mere questions of facts, the disinclination 
to do so would be still stronger.^ The power of the court 
to deal with acquittals was considered by the Allahabad 

' * Heerabai v. Frnmji^ 15 Bom. 340. 

- Tluindavun v. Ftrianmih^ 14 Mad. 363. 
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High Court, when the following questions were referred to 
a Full Bench. 1. Has the Court power under b. 439 to 
reTise an order of acquittal ? ' 2. If it has, in reference 

to orders of acquittal passed on appeal, what has it power 
to order to be done ? The Full Bench, after contrasting the 
clause of s. 439, which enables the High Court to exer- 
cise on revision all the powers given by s. 423 (a), with the 
last clause, stated their opinion as follows on the first 
question : “ It appears to us that the presence of these 
words in the section indicates that, short of determining 
the questions of fact in the case when revising such orders, 
as we may do when sitting as a Court of Appeal, all the 
other powers of the cl. (a) of s. 423, read in conjunction with 
the 1st paragraph of s. 439, are left unimpaired. We are then 
of opinion tliat the High Court has power to revise an order 
of acquittal made by any of the courts exercising original 
or appellate jurisdiction subordinate to us.” As to the 
second question, they said : Clearly the order must be one 
directing the re-trial of the proceedings wherein the final 
order has been found to be bad, and has in consequence 
been reversed/’ As to the court to which the ordfer for 
re-trial should be sent, the Sessions Court of Appeal is the 
proper tribunal for re-trial of the appeal, or such other 
court of equal jurisdiction as we might entrust, under s. 526 
of the Code, with the trial of tlie appeal/’ ^ 

§ 794, The High Court has also power in revision to 
order a prisoner to be committed for trial when he has been 
improperly discharged,*^ or when he has received an in- 
adequate sentence from a magistrate whose powers did not 
admit of his imposing a sufficient punishment.® It can also 
quash a commmitent which has been improperly made,^ or 
an order by a magistrate directing tlfe revival of proceedings 
against an accused person who had been discharged.® Orders- 
Banctioning a prosecution under ss. 195 or 476 of the 
Criminal Frocedure Code for bffences referred to in those 
sections may also be reversed on revision.® 

The powers of enhancement of sentence which, under s. 280 

^ V. Balwant^ 9 All. 189, 

^ Meg^ V. liain Lai Singh, 6 AIL 40. 

^ Beg. V. ^Abdul Bahman, 16 Boro. 580, 

* Beg. V. Laehman Singh^ 2 AIL 398. 

® Be Miatree^ 1 Cal. 282 ; re Dijahur Dnti, 4 Cal. 647. 

® Khepa Nath Sthdarx. (Irish Chtmder, 16 Cal. 730; Beg. v. Bachappa^ 

13 Bom. 109. 
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of the Act of 1872, were possessed by a Court of Appeal, 
are now by s. 423 (b) taken away from such couri^ and 
conferred only upon the High Court acting by way of 
revision. When so acting, the court may not only enhance 
the sentence, but alter its nature.^ 

§ 795. A different question aiises when a private person 
attempts to set the High Court in motion as a revisional 
court for the purpose of overruling an acquittal. It is clear 
that he cannot do so as a matter of right. On the other 
hand, as the High Court is willing to receive from any 
quarter the information which may draw its attention to the 
case, the mere fact that such information comes from a 
private prosecutor, in the form of a petition properly 
presented to the court, is no reason why it should not l>e 
acted on.*-^ Where such a petition was presented under the 
present Code, the Madras High Court said, An appeal 
against an acquittal by w’ay of revision is, in our opinion,, 
not contemplated by the Code, and it should, we think, on 
public grounds, be discouraged/’ Tliey therefore, under 
8.440, refused to hear the pleader in support of the petition,, 
and dismissed the application.'^ So the Calcutta court 
refused to act under s. 15 of the charter, when asked to- 
reverse the discharge of a prisoner by a Presidency 
magistrate.^ 

§ 796. Under s. 297 of the Act of 1872, the High Court 
was only able to act by way of revision when it appeared to 
it that there had been a material error in any judicial 
proceeding."’® Under s. 435, the power of calling for a 
record is conferred to enable a superior authority to satisfy 
himself as to ‘‘the correctness, legality, or propriety of any 
finding, sentence, or order recorded or passed, and as to the 
regularity of any pro<^ediiJgs of such inferior court/* If 
ground for interfering appears, a sub-divisional magistrate 
can only forward the record with his remarks to the district 
magistrate. The Court of Sessions or district magistrate 
may take independent action upon the matter in the cases 

* Heg* V. Mam Kuria, G All. G22. 

^ Me Hardeo, 1 All. ; Sukho v. Durga Mrasad, 2 All. 448; Meg^ 
v. Ahdul Mahman^ 16 Bom., at p. 582. 

^ Thandavan v. Meriannah, 14 Mad, o63. 

* Me Moona Churn MaU 7 Cal. 447. 

^ As to^what was material error, see Meg, v. Mamkunooj 19 Suth. Ojev 
28 ; re Maghoo Marirah^ ibid, ; Sonatun Dana v. Oooroo Churns 21 Biith» 
Cr. 88; re Juggut Chunder^ 2 Cal. 110 ; Meg, v. Mam Narainy 8 AU. 514;. 
liasiraddi v. Meg,y 21 Cal. 827. 
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stated by ss. 436 and 437. In all other cases they must 
report the matter to the High Court under s. 438, the final 
disposal resting with that court.^ 

§ 797. Where the High Court is acting by way of 
revision, it is no longer confined to matters of law, but may 
deal with the case on the ground of incorrectness, that is 
to say, on the ground that it is wrong on the merits.” ^ 
This does not, however, mean that the court will weigh the 
evidence for and against, exactly as if the case came before 
them on appeal from a judge and assessors. In Calcutta, 
Mitter, J., said : ‘‘ Under s. 435, we generally decline to go 
into the question of facts, though we have the power to do 
so. We exercise this power only in such cases where we 
find that in the interests of justice it should be exercised.”^ 
This rule is more imperative in cases where there is no 
appeal, and the discretion reserved to the court will only be 
exercised where it appears clear that the evidence does not 
support the charge.*^ In a later case in Bombay, Jardine, J., 
said:^ ** As a rule, while iillowdng the suitor to come to our 
revisional jurisdiction, we have refused to interfere in two 
great classes of cases : (a) Where, as a rule, the Legislature 
intended the original or appellate jurisdiction on the facts 
to be final ; (6) where the relief sought might be got from 
a court of concurrent revisional jurisdiction below. Whether, 
in dealing with matters of fact, * very exceptional grounds’ 
exist, * whether the interests of justice’ require exceptional 
interference, are questions to be determined in reference to 
the circumstances of each case. It may be a fairly accurate 
account of the way this court uses its discretion, if we say 
that we refrain from interfering with the judgment on facts, 
in like manner as we refrain, under s. 307 of the Criminal 
Procedure Code, from interfering with the verdict of a jury, 
that is, where it is not shown to be clearly and manifestly 
wrong, nor that the court below has used no discretion 
at all, or in a manner wholly oan reasonable.” Where the 
evidence on the record will sufficiently warrant a conviction, 
we should not in revision be justified in setting aside the 
conviction, merely because the view taken of the evidence 
by the cour ts below is one that is not sustainable, or because 

* Per Wilson, J., Hari Dose Sant^al v, Saritulla, 15 Cal. 608, p. 618, 
followed Pam Pruhma v. Chandra JCanta, 21 C'al. 981, p. 935. 

^ Ndbin Krishna v. Passieh Jjafh 10 Cal. 1047. 

** Peff. V. JShekh Saheh, 8 Bom. 197. 

* Pet/. V. Chaffan, 14 Bom. 331, p. 342.. 
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some fact which ought to have been found has either not 
been found, or found incorrectly.” ^ 

None of these decisions related to jurv trials. As to 
them. Sir B. Peacock, when dealing with the Code of 1861» 
said, ** As a Court of Revision, the court cannot reverse the 
verdict of a jury,”^ The same rule still applies. The 
powers of a Court of Appeal referred to in s. 4o9 must be 
taken as subject to s. 418, which in jury cases limits the 
apx>eal to matters of law. A Revision Court can do nothing 
which an Appellate Court could not do, except enhance the 
sentence. 

§ 798. Appeal to the Queen in Counoil. — The charters of 
the Supreme Court authorized those courts to grant leave 
to appeal to the Sovereign in Council against all criminal 
proceedings conducted before them.^ A similar power is 
given by s. 41 of the Letters Patent of 1865. The practice 
Upon this subject was reviewed by Westropp, C.J., in the 
-case of Meg. v. Pestonji Dinsha^^ where he pointed out that 
in only three instances bad leave been granted. In two of 
them a doubt had arisen as to the jurisdiction of the court 
to try the case, and in the third, as to its power to grant a 
new trial in cases of misdemeanor* The only other case I 
am aware of in which such an application was made under 
the Letters Patent was that of McCrea^ in which the Alla* 
habad High Court refused the leave.® There is no power to 
grant leave to ^peal against decisions of the Mofussil 
courts, or of the High Court on appeal from such decisions. 
On all such cases, as well as in cases wliere leave to appeal 
has been refused, a special application for leave to appeal 
must be made to the Judicial Committee, founded on full 
-copies of the original and appeal judgments, and of all 
material portions of 4he evidence on which it may be 
necessary to rely. 

§ 799. As to such applications, the law was laid down as 
follows in Meg. v. Bertrand : — ® 

** It seems undeniable that in all cases, criminal as well 
as civil, arising in places from which an appeal would lie, 
and where, either by the terms of a charter or statute, the 
^authority has not been parted witli, it is the inherent pre* 

^ Balmahand Bam v. Ghan&am Bam, 22 Cal. 391, p. 409* 

^ Beg. V. Chora Ckand Gopee^ 5 Suib. Or., p. 48 ; Beg. v« Ckunder Kant 
Vhuckerhuttyt 10 Suth. Cr. 14. 

3 2 M. Dig., pp. 582, 628, 679. 

* 16 AIL 173. 


^ 10 Bora. H.C. 92. 
L.E., 1 P.C. 630- 
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rogatiye right and, on all proper occasions, the duty of the* 
Queen in Council to exercise an, appellate jurisdiction, with» 
a view not only to ensure so far as may be the due adminis- 
tration of justice in the individual case, but also to preserve 
the due course of procedure generally. The intere^ of the 
Crown, duly considered, is at least as great in these respects^ 
in criminal as in civil cases ; but the exercise of this pre- 
rogative is to be regulated by a consideration of circum- 
stances and consequences ; and interference by Her Majesty 
in Council in criminal cases is likely in so many instances 
to lead to mischief and inconvenience, that in them the^ 
Crown will be very slow to entertain an appeal by its officers 
on behalf of itself or by individuals. The instances of such 
appeals being entertained are therefore very rare. The 
result is that any application to be allowed to appeal in a 
criminal case comes to this Committee labouring under a 
great preliminary difficulty — a difficulty not always over- 
come by the mere suggestion of hardship in the circum- 
stances of the case, yet the difficulty is not invincible. It 
is not necessary, and perhaps it would not be wise to attempt 
to point out all the grounds which may be available for the 
purpose ; but it may be safely said that when the sugges- 
tions, if true, raise questions of great and general importance, 
and likely to occur often, and also where, if true, they show 
the due and orderly administration of the law interrupted^ 
or diverted into a new course, which might create a precedent 
for the future, and also where there is no other means of 
preventing these consequences, then it will be proper for this 
Committee to entertain an appeal, if reierred to its decision.’’ 

A similar rule was laid down in Dillefs case,^ where it 
was said : ** The rule has been repeatedly laid down, and 
has been invariably followed, that^er Majesty will not 
review or interlere with the counse of criminal proceedings,, 
imless it be shown that by a disregard of the forms of legal 
process, or by some violation ^f the principles of natural 
justice or otherwise, substantial and grave injustice has 
been done.” ^ 

In Bertrands case, the Privy Council reversed an order 
of the couit of N.S. Wales, wnicli had ordered a new trial 
in a case of felony. Similarly, in Bjeg. v. Biirah,^ a decision 

1 12 App. Ca, 459. 

^ Cited and followed in ex parte Deemaing (1892), A.C. 422 ; and 

Jc Aopa (1894), A.C. C50. 

5 I.A. 178 ; 8.U. 4 Cal. 172. 
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•of the Hi^h Court of Calcutta was reversed, in which it had 
been held that a decision of the Indian Legislature was 
^tlira vires. So, in Dillefa ease,^ the Jtidici^ Committee 
reversed a conviction for perjury, on the ground that the 
judge, in his charge to the jury, had grossly misrepresented 
the real issue in a manner most unfair to the prisoner, and 
had made unsworn statements to the jury of matters alleged 
to be within his own knowledge, which were neither to be 
found in the records nor in the evidence. In Reg. v. Coohe^ 
the Committee reversed a decision of the Canadian Court 
which had set aside a conviction, on the erroneous view that 
statements made by a witness on oath could not be lawfully 
used against him when on trial on a criminal charge. So 
appeals w'ere admitted in the cases cited in the note, all of 
which raised questions of the greatest importance as to the 
jurisdiction of the courts below.^ In no case will leave to 
appeal be granted upon objections of a merely technical 
nature, or unless some clear departure from the requirements 
of justice is alleged to have taken place.'* Still less will the 
Committee re-try a case upon a suggestion that on the 
weight of evidence the verdict ought to have been the other 
way.® In a recent case from India, in which leave to appeal 
was sought on the ground that the judge, in charging the 
jury, had laid down the law erroneously as to what consti- 
tuted an attempt, the Lord Chancellor, after stating that no 
such error had in fact been shown, proceeded to say that 
It would be contrary to the practice of this Board, and 
very mischievous, if any countenance were given to the 
view that an appeal would be allowed in every case in which 
it could be shown that the learned judge had misdirected 
the jury.” ^ 

] 12 App. Ca. 459. * L.R., 4 P.C. 699. 

Falhland Islands Co, v. 1 Moo. P.C. 2^9 ; Nya Moung v. Meg.f 
7 M.I.A. 72; ante, § 42; Atty.-Gea, of llong Kong v. Kwolc^A^Bing. 
Lr.R., 5 P.C. 180, ante, § 53. • 

^ Reg. V. Riel, 10 App. Ca. G57. 

* Reg. V. Eduljee Ryramjte, 3 M.I.A. 468, 485. 

" In re McCrea, 20 LA. 90; S.C. 15 All. 310. 
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he figures in hlach ttfpe refer U> the sections of the Code in Part J., those in 

ordinary type to the pages of the worJcJ] 


ABANDONMENT 
See Infant, 3 

ABDUCTION 

1. definition of offence, 362, 108 

force or deceit must operate on person abducted, C45 
in order to murder, 364, 109 

to confine secretly or wrongfully, 366, 109 

2. of woman with a view to compelling marriage or illicit intercourse,. 

366,169 

does not apply where woman consents, 040 
what offence is then committed, ib. 

of person to subject to grievous hurt, slavery, or imnatural lust, 367,. 
169 

wrongful confinement or concealment of person abducted, 36 8, 170 
what amounts to, 640 

of child under ten to steal from its person, 369, 170 
ABETMENT 

1. in what it consists, 107«^4, 432 

2. by instigation, ib, 

by wilful misrepresentation or concealment, 107, Sxp. 1, 54^ 
432 

act abetted roust be ai^ offence, 433 

person abetted need not be an offender, 108, Sarp, 3^ 
56, 433 

nor the person who actually commits the offence 
abetted, 108, Exp. 4 , 50, 433 
where instigation countermand^, 434 
by letter, none till read, ib, 

3. by conspiracy ; what it is, 434, 409 

what must be done to carry it out, 55, 435 
acts must be for common purpose, 434 
evidence in support of, 435, 471 
whether giving false evidence is an abetment, 485 
conspirators need not be in direct communicatum, 108, 

6, 50 
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ABETMENT-^oMitAued. 

4. by aiding or facilitating offence, 107, Sxp. 2, 55 

'what amounts to, 437 
case of master and servant, 438 
when offence upon one’s self may be abetted, ?7». 
by ill<;gal omission, 437 

or abetment of such omission, 108, £a[p. 1, 55 

5. abetment complete, though nothing follows, 108, Exp. 2, 55 

penalty in such case, 116, 116, 117, 00, 01 
4». penalty where offence committed, 109, 57, 116, 116, 117, 60, 61 
must be in consequence of abetment, 109, £sp., 57, 439 
where abettor is present at committal, 114, 59 
cannot also to punished as abettor, 441 
where act done with different intentiou or knowledge from 
that of abettor, 110, 58 

7. where act done is different from that abetted. 111, 58, 439 

or is done by mistake, 440 
where both such acts done, 112, 59, 44 1 

8. of suicide, 806, 308, 1 50, 624 

<jffenco against Merchandise Marks Act, 210 

ABSCONDING 

to avoid service of summons or order, 172, 82 
warrant of magistrate no offence, 82 
what amounts to, 83 

ACCIDENT 

act done under, when no offence, 80, 42, 301 
whore act done is unlawful, 361 

or a mere statutory offence, 302 
where lawful act carelessly done, 303 
difference between civil and criminal liability for, 861 

ACCOMPDIOE 

who is an, 912, 944 
how far evidence of is receivable, 914 
what is a corroboration of, 915 
duty of judge in charging jury, 916 
result of error in chaige, 917 

ACQUITTAL 

See ArPEAi., 2. Previous Acquittal. Revision 
ACT 

what the word denotes, 33, 11 ^ 

when it includes illegal omissions, 32, 11 

offence partly by and partly by omission done by several, liability of 
each, 34, 36, 37, 38, 11, 12. 

See Joint Acts. « 

ACTS OF STATE 

1. are not cognizable by any Court, 818 

except for deciding whether they are such, 319 

2. may be rendered such by ratification, th, 

3. what acts are 

all acts of a hostile character, ib, 
acts done in settling conquer^ countiy, 320 
not when under claim of legal title, 821 
claims to enforce treaty rights as between parties, 822 
as against suljeots affected by them, 823 
new setilemant after rebellion, 824 
acts done on national emergency, 325 



ABmiUXTY JUBISDICTION 

its origin and transfer to Common Ltaw Coorts, 255 
conferred on High Courts by Chartory 263 
extended to MofussU Court^ «6. 
supplemented by Merchant Shipping Acts, 264, 273 
procedure and punishment to be Indian, 264, 2^, 288, 290, 291 
substaniiYe law to be Hnglish, 286, 292 
exception as to territorial waters, 293 
only implies to offences completed at sea, 270 
ex tends as far as ocean-going vessels, 270 

when concurrent with local courts, 271, 277 
applies to all British subjects at sea, 272 

foreigners on British ship, 274 
when custody is illegal, 275 
See FoitxiaKERS. 
to pirates, 281 
See Pill ACT. 


ADULTEKATION 

See Nuisakce, 5 

ADULTEKY 

who is said to commit, 497, 220, 800 

where marria^ leaves woman free, 800 
marriage not believed to exist, tb, 
evidence of, 801 
consent or connivance, tb. 

acquiescence after knowledge of, 803 

to one adultery bars indictment for another, tb. 

TOCond prosecution for, tb. 
wife is not punishable as abettor, 497, 220 
husband or person in charge for him must complain, 807 
what amounts to a complaint, ib, 
death does not stop prosecution, ib. 

AFFIKMATION 

solemn, when included in word *^oath,’’ 61, 14 
AFFBAY 

what constitutes an, 169, 74, 491 

not when acts done in private place, 491 
or where public have no right of access, 492 
punishment for committing, 130, 74 
assaulting public officer suppressing an, 162, 72 

AGENT 

of owner or occupier, not giving police notice of riot, 164, 166, 72, 73^ 
liability of, if riot, 166, 73 ^ 

ALLY OF THE QUEEN 
See Waging Wab, 3. 

ALTEBATION 

See Chabge, 2. Fobgery, 1. 

ALTEBNATIVE 

punishment where one of several offence s found in the, 72, 38* 
charging contradictory statements, 510 
one of several offences, 875, 877 
sanction and committal necessary for each, 513, 895 
where either ooromii;ted before judge who tries case, 904 

3 B 
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AMEKDMEKT 
See CHABOB 92 . 

AMEBIOAN 

to be aentenood to penal servitude^ 66^ IG 
ANlBCAIi 

wbat the word denotes^ 47, 14 
injniy to 

See MtsoHiBF, 2. 
injniy by 

See Negligehcb, 7. 


AKNOYANOE 

by a drunken man, 510, 227 

APPEAL 

1. when it lies, 956 

in jury casea only on matter of law, ih. 
mnat be pointed out by appeal, 
what is such matter, ih. 
mladirection of judge, ih, 
failure of justice resulting, ih. 
power of Apijellate Court to deal with evidence, 05 i 

2. against acquittal, 958 

what amounts to, 059 
when it will not lie, ih. 
only to High Court, ih. 

effect of ordering new trial, ih. 
discretion in exercising power, ib. 

.3. from conviction, 961 

no presumption in favour of innocence, ,161 
where sentence is inadequate, 962 

committal to higher authoritv, ih. 

Court may sentence on different cnarge, 963 
4. to Queen in Council, 971 

when leave is granted by High Court, ib. 
special ^plication for leave, ih. 

See Ekbakobuekt. Bbvision. 


. APPREHENSION 

of offender or person charged with offence, wilfully neglecting to aid in 
when bound to do, 187, 94 
preventing, by ha]4K>aring, etc., 216, 108 « 
public officer voluntarily omitting, 221, 111 
if offender is under sentence of court, 222, 112 
resisting, of one’s self, 224, 113 

of another, 225, 114 ^ 

omission to apprehend by public servant, 225 A, 115 
resistance to lawfhl, 225B, 116 

ARMY 

offences relating to the, 181-140, 67-60 
ARREST 

1. by police officers with warrant, 849 

2. without warrant, tb., 357 
reasonable complaints or suspicion, 351 
not bound to state information, tit. 
property suspected to be stolen, 352 
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AKB168T«-<?oii/inii#(l. 

3. ptcrvimoDa as to entering hotisea, 352 

farealdug open doors on suspicion, 353 

4. reaistanoe to arrest, 354 

when death may be inflicted for, ib. 
difference in case of escape, 355 

5. by private persons, 356 

upon suspicion of crime not committed, ib, 

of innocent person, 857 

for non-cognizable offence, t6. 

6. warrant necessary for civil process, 358 

power to break open doors, ib, 

in search for stmnger or his goods, 359 

7. justification must depend on facts known at time, 357 

where court had no jurisdiction, 360 
it might have had, ib, 

different justification in civil and criminal proceedings, ib. 

ABTIFICER 

who is an, 218 

ASSAULT 

1. in what it consists, 851, 165, 580 

words are not, but may explain acts, ib, 
threat must appear to be capable of execution, 580 
meaning of force, 849, 164 

criminal force, 860, 164 

2. what acts are intentional, 581 

want of consent differs from against will, ib, 
when consent negatives charge, 582 
cases of indecent assault, ib. 
not aggravated by unforeseen result, 583 

3. iissault or criminal force otherwise than under provocation, 859, 166, 588 

to outrage female modesty, 854, 167, 583 
with intention to dishonour, 855, 167 
in attempt to steal property worn or carried, 856, 167 
wrongfully to oonrae person, 857, 167 
on nave and sudden provocation, 858, 168 
on Governor-General, etc., 124, 64 

abetting, by soldier or sailor on superior officer, 184, 68 
on public officer while suppressing riot, 152, 72 
in discharge of hts duty, 858, 166 
in taking possession or enforcing a right, 141, 70 

ASSEMBLY 

Se0 Tubbulekt, Unlawful AsssaiBLT. 

ASSISTANCE • 

to public servant, omission to give, 187, 94 

ATMOSPHERE 

making it injurious to health, 278, 134 
ATTEMPT 

1. to commit offence punishable with transportation or imprisonment, 
511, 228 

whether it applies to murder, 626 
only to offences under Code, 863 
not punishable with whipping, ib. 
or additionally on previous conviction, ib. 
conviction for on acquittal of complete offence, ib. 
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ATXEMP7— 

2. intention or preparation not an ofienoe, ^53 
when act done towards commissjony 854 

offence prevented by matter external to offender, 855 
one of series of means towards offence, 855-859 
attempts to commit forgery, 860-862 

rape, 657 

proof of intention, 862 

must oontinue till attempt complete, 863 

3. to wage war against Queen or her ally, 181 , 185 , 65 

to restrain or overawe Governor-General, etc., 184 , 64 
to rescue prisoner of State or war, 180 , 66 

to commit suicide, 808 , 151, 625 

4. to commit murder or culpable homicide, 807 , 150, 808 , 151 
what acts are capable of causing death, 625, 628 

X>er8on not guilty of may have committed an offence under s. .'511 . .G2G 


BANKEBS 

See Bbbaoh op Trust, 3 
BELIEVE 

meaning of ^ reason to believe,*’ 86, 9 
BIGAMY 

1. what constitutes offence of, 484, 219 

first marriage legal though voidable, 790 
still existing, 404, Bxesp., 219 

divorce without legal process, 791 
polygamy when lawful, ib. 

2. second marriage void from causes other than previous, 792 

change from monogamous to ];>olygamou8 religion, 793 
eiatue of native Christian, tb. 

Englishman domiciled in India, 796 

3. proof that first spouse was living, 796 

presumption as to life, 797 
absence for seven years, 4M, Zzosp., 219 
must have been continuous, 798 
reasonable but mistaken belief of death, 799 

4. offence takes place where second marriage performed, tb. 

what court has jurisdiction, tb. 
only on complaint of husband, 800 
with concealment of previous marriage, 485, 220 

BREACH OF TRUST 

1. what oonstitutes a criminal, 405, 183 
punishment for, 406, 184 

what is a trust, 695, 696 

may be committed by person interested in property, 695 
oases of husband and wife, 695 
married woman, 696 
what is a breach of trust, 697 
evidence of it, 698 

2. by carrier, wharfinger, or warehouse-keeper, 407, 184 

by clerk or servant, or person employed as such, 408 , 185 
who is a servant, 6^ 

or employed as such, 701 

property must be entrusted to him in sudki capacity, 701 
though not ^rt of his duty, 702 
received under trust, t*&. 
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BREACH OF TBUST-^eontinned. 

3. by pablio serrant, banker* agent* etc. 409 * 185 
mmit be in discharge of doty, 703 
directors of Joint Stock Bank are bankers* ibm 
liable for dishonest dividend* 698 
manager and accountant are not bankers* 703 

BRIBE 

public servant taking* 161* 75 

person expecting to bo a public servant taking* 161* Szp.* ib. 
no act noM be done in oonsec^uenoe of, ib. 
taking* for corruptly influencing pablio servant* 166* 76 
fur personally influencing him, 168* 77 
public officer abetting the taking of a* 166-164* 77 

obtaining a valuable thing without consideration, etc.* 165| 78 
offer of a bribe is abetment of offence, 116* illns. (u), 00 

BRITISH INDIA 

what the words denote* 15* 5 

BRITISH SHIP* 275 

BRITISH SUBJECT* 268 

See Ecbopsak Bbitisu Subject. 

BURIAL PLACE 

trespassing on, with intent to insult* etc., 897* 142 
offering indignity to human corpse* ib. 


CALENDAR 

British, *‘year” or month’* is calculated accordiug to, 49* 14 
CAPACITY 

false measure of, 265-667* 129, 130 
CANCELLING 

documents with fraudulent intent* 477* 206 
CAPTAIN 

of merchant ship. See Correction* 2 
CERTIFICATE 

issuing or signing a false, 197* 100 
using a false as true* 198, 100 

CHABACTER • 

materiality of* in criminal cases* 936 
as regards accused, ib. 
previous conviction^ ib. ^ 
confined to general reputation, 937 
evidence of facts showing intention or motive* 938 

CHARGE 

1. mode of framing, 864 

exceptions need not be negative, 865 
stating matters of aggravation* ib. 

previous conviction, 866 
effect of errors in* 867 

2. alteration and amendment of* 867, 869 

procedure after, 867, 872 
powers of Appellote Court* 868 
limited to facts proved on committal, ib. 
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CHABGE— 

power of adding new charge, 869 
elfiact of irregiiwritj in m^fing, 871 
withdrawal of added dbai^ 872 
cannot be made after vermct, ib, 

3. oonvioting on, not actnallv made, 872 

two claeaee of cases, 873 

where minor form of graver olTenoe charged, 874 

4. procedure where different offences committed, ib. 

when charge maj be withdrawn, 875 
what offences are distinct, 876 
of same kind, ib. 
result of misioinder, 877 
alternative onarge, ib. 

5. procedure where several persons accused, 878 

offences arising out of same transaction, 878, 879 
result of misjoinder, ib. 

CHEATING 

1. what constitutes offence of 415, 186, 711, 417, )88 

acts amount to deceiving, 711 
implied assertions, 712 
conduct wit ho at words, 716 
praise or depreciation, 718 
statement of future intention, 715 
addressed to general public, 716 

2. Concealment of facts, 415, Xa^., 187 

must be in breach of duty, 717 
sales or leases of property, 718 
latent defects, 719 

what representation implied by sale, 712, 720 
actual artifice to conceal, 720 
express conditions of sale, 721 
tTMe custom or fiduciary relation, 722 
8. fraudulent intention, 723 

act done to secure supposed rightful advantage, 724 
evidenced by previous acts, 726 
must be to bring about specified results, 727 
person must have been deceived, ib. 

if not, offence may be charged as an attempt, 728 
4. by perscmation, 416, 187, 723, 727, 419, 188 

by inducing delivery of proi^rty, or destruction of security, 480, 
188 ^ 
cases held not to be forgery, but cheating, 752, 753 


CHILD 

See IiTFAKT. e 

CHOICE OF EVILS 

when act done to avoid another is no offence, 81, 43, 364 
must not be for personal benefit, 364 
oases of diipwreick. 365 
killing to save one^s own life, 366 

CIKCULATING 

false rumour to cause mutiny, or alarm, or offence against State, 505, 
226 

CLAIM 

See FRiLm>tn.£KT ClXix. 
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CLKBK 

See Breach of Tbcst, 2. Theft, & 

COHABITATIOK 

under pretence of marriage, 498, 219, 789 
COIN 

1. and Queen's coin, what it is, 880, 118 

counterfeitiujg them, 881, 118, 119 

what amounts t^ 744, 746 
evidenoe of, 745 

abetting such counterfeiting out of Indl^ 886, 120 
making or selling instruments for oounterfeiting them, 888, 884, 
119 

acting in oonoert with x>olice, 746 
possession of such instruments, 886, 119 
what amounts to, 746 
knowledge of their nature necessary, tb. 
eTidence of other acts to prove, 747 

2. import or export of either coin, 887, 888, 120 

passing off coin known to 1^ counterfeit at time of possession, 889, 
840, 120 

not the offence of the coiner, 747 
what is a fraudulent intenrfon, 748 

passing off coin known to be counterfeit after time of possession, 
841, 121 

must be delivered as genuine, 748 
fraudulent possession of, known to be counterfeit when possessed, 
848, 843, 121 

evidenoe of knowledge, 749 

3. frauds on coin by person employed in mint, 844, 121 

taking coining instruments out of mint, 845, 122 
making coin light, or altering its oomp^ition, 846, 847, 122 
altering appearance of, to pass as a different coin, 848, 122, 849, 
123 

delivery to another, of light or altered coin, 850, 851, 123 
XxiBsession of such coin known at time of possession to be light or 
altered, 858, St58, 123, 124 

passing off such coin as genuine or different, 854, 124 

4. Metiil Tokens Act, 1889, 124 

making or issuing copper money without authority, 125 
XKNBsessiog such, with intent to issue, i&. 

burthen of proof as to intent, ib, 
importing such without authority, ib. 
what offences to be cogoizaole, ib, 

COMMITTING 

for trial or to oonBnement, wilful^, contrary to law, 880, 111 

OOMMUNIOATrON MADE IN GOOD FAITH 

not an offence, when made for benefit of person harmed by it, 98, 48 
See Defamation, 5. 

COMMUTATION 

of sentence of death, 54, 15 

transportation for life, 55, 15 
in other cases, 15 

COMPANY 

is included in word ^ person,” 11, 4 
may be defamed, 499, Bxp. 8, 221, 817 
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COMPENSATION 

1. for friTolouB complaints, 950 

by whom payable, 951 
meaning of oomplaint, Hk 

to what charges it applies, 952 
case must have b^n tried, ib. 
bow recoverable, ib, 

2. payable to innocsont purchaser of stolen property, 947 

out of fine to person injured by offence, 953 


COMPLAINT 

of offence by court, 888 

by Government, 889 
who is to investigate, 890 
previous inquiry as to offence, 897 
cannot be revoked by higher authority, tb, 
by person aggrieved in oortiiin cases, 898 
when prosecutor is allowed to withdraw, 455 
effect of withdrawal, ih, 
appeal against withdrawal, 959 
See Compensation, 1. 

COMPOUNDING AN OFFENCE 
taking gift for, 218, 106, 449 
making gift to induce, 214, 107, 449 
cases in which it is allowed, 452 

proof of validity of agreement, 454 

COMPULSION 

1. effect of foreign conquest, 400 

or civil WOT, 401 

2. by private persons, 94, 48 

when no excuse, 403 
See Forced Labour. 

CONCEALING 

a birth. See Infant, 4. 
a married woman, Taking away. 

matericd facts, when it amounts to abetment, 107, Exp. 1, 55, 432 
See Cheating, 2. Faoilitatino. 

design to commit offence punishable with death or transportation for life, 
if offence committed, 118, 61 
if offence not committed, 118, 62 ^ ^ 

design to commit offenoe punishable withsimprisonment, if offence oom« 
mitted, 220, 63 

if offenoe not committed, 120, 63 

by a public servant, of an offence which it is his duty to prevent, 119, 62 
design to wage war against the Quean, 128, 64 
escaped prisoner of State or war, 180, 66 
deserter, 186, 187, 68 

evidence of commission of offence, 201, 101 
property to avoid seizure, etc., 206, 103 
offender to screen him from punishment, 212, 105 
no offence if offender is husband or wife of concealer, 212, Sxoep., 106 
offence accepting gratification for, 218, 106 
giving gratification for, 214, 107 

oflbnder who has escaped from custody, or whoso apprehension has been 
ordered, 21^ 108 

no ofibnoe, if offender is husband or wife of concealer, 216, Sxoep., 109 
person who has been abducted or kidnapped, 868, 170 
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CONFESSION 

1. what is a, 9111 

rales governing, 018 
what is custody of police, ih. 
stat^ent made before a magistrate, 923 
irregularity in recording, %b. 
taken by investigating magistrate, 925 
effect of when inadmissible, 920 

2. facts discovered in consequence of, 918 

what statement rendered admissible by, 921 
nature of fact, 922 

discovery the result of statement, ih. 

3. inducement to confess, 925 

by whom made, 920 

must refer to charge, 927 

what amounts to, ih. 

which has ceosed to operate, 928 

burthen of proving, ih. 

obtained by fraud, or without warning, 925 

4. may be used against other accused, 929 

if made by one tried with them, ih. 
must substantially invplioate him, 930 
its weight as evidence, 931 

CONNIVANCE 
See Adulteky. 

CONSENT 

1. rules as to, when set up as a defence, 87-92, 44-47 
to what cases it applies, 87, 44 

not to causing death or grievous hurt, 393 
unless improbable or unforeseen, %b. 
contests of skill must bo fairly conducted, 394 
law of prize-fights, 395 

2. acts done for benefit of consenting person, 88 , 45 

or of person incapable of consent, 89, 45, 98, 4G, 390, 398 
case of surgical operations, 396, 399 
benefit must not be pecuniary, 92, Exp., 47, 396 
dangerous exhibitions, 396 

3. nature of consent 90, 46 

difference between it and submission. 397 
mistaken belief as to consent, 398 
case of offences of a sexual nature, 397 
misoonceptionliDf facts, 398 

inadmissible where act consented to is an offence, 91, 46, 897 
CONSPIRACY 

of a treasonable nature, 121 A, 6^ 
in what it consists, 469 

not necessary that any act or illegal omission should take place, 
121A, Exp., 64 

must go beyond intention, 470 
correspondence with foreign State, ih. 
what words and writings are evidence of, 471 
each liable for acts of others, ih. 

2. when it constitutes an abetment. See Abetment, 3. 

CONTEMPT 

of lawful authority. 

See Public Sebvant, 3. 
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CONTEMPT OP COURT 
immediate oognixanoe of, 87 
cannot be tried by court oiTendcd, ib. 

Bubmiwion or apology for, 88 
procedure on punishment for, 87 

OONTBAOICTOBY DEPOSITIONS 
See False Evwekce, 6. 

CONTRIBUTORY NEGLIGENCE 

not a defence in criminal law, 567, 600 

CONVEYANCE 

See Faaudulent Tbaksfee. 

CONVICT 

for life, murder by, 808, 149 

attempt to murder by, 807, 150 

CONVICTION 

See PREYiors Conviotiox. 

CO-OPERATION 

by distinct acts, 87, 12 

CORONER 

is a public servant, 7 

language used by, when privileged, 829 

disobedience to summons of, punishable under s. 174. *85 

proceedings before, are judicial proceedings, 520 

CORPSE 

offering indis^ty to human corpse, 897, 142 
is not the suDject of property, 667 

CORRECTION 

1. what cases of are lawlhl, S29 

must be moderate and reasonable, 329, 330 

2. children, scholars, and apprentices, 329 

not as re^rds servants, ib. 
or wives, 830 

right of captain of merchant ship, tb. 


COSTS 

in prosecution under Merchandise Clarks Act, 215 

OOUKSEIi • 

defamation by, in discharge of his duty, 829-831, 833 

COUNTERFEIT 

meaning of term, 88 , 9 * 

See Coin. Forgery. Staup. 

CJOURTS OF JUSTICE 
meaning of the term, 80, 6 

See Contempt. Judge. Public Servant. 

CRIMINAL. DAW 

its origin and development, 229 
modem aspect of, 231 

ORIMLNAIi 

Breach op Trust. Force, Intimidation. Insult. Misappbopbi* 
ATiON. Trespass. See those Titles. 
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OULPABDE HOMICIDE 
See Houxoxde. 

CUMULATIVE PUNISHMENT 
See POKISHMENT, 2. 


DACOITY 

in what it consists, 891, 179 
punishment for, 8M, 179 
murder committed in act of, 896, 180 

deadly weapon used, or death, or grievous hurt attempted in, 897, 180 

person armed with deadly weapon attempting, 898, 180 

preparing to commit, 899, 180 

belonnng to gang habitually committing, 400, 181 

assen^ling for purpose of committing, 408, 181 

DEAF AND DUMB 

persons, how dealt with on trial, 890 

DEATH 

what the word denotes, 46, 14 
sentences of may be commuted, 64, 15 
or suspended, or remitted, 15 
right to inflict on resistance to arrest, 854, 35G 
in cases of escape, 855 
causing for self-preservation, 866 


DEFAMATION 

1. in what it consists, 490, 221, 808 

form of immaterial, only question is as to meaning, 809*811 
use of Innuendoes to fix it, 809 
evidence to explain, tb. 
judged by general understanding, 810 

2. imputation on deceased person, 499, Exp. 1, 221 

what intention necessaiy, 817 
on association or class, 499, Exp. 8, 221 

persons must bo capable of being identified, 817 
imputation must affect the class, ib, 

3. truth of, not by itself a defence, 499, Sxs^. 1, 222, 811 

wanton attacks on private life, 812 
undue circulation, 818 
must be pleaded, tb. 

4. intention to injure, 819 

inferred from character of imputation, 814-816 
now rebutted, 614-816 

5. imputations which are not defamatory, 499, Sxoep. 1-10, 222-224, 818 

meaning of privileged colhmunication, 820 
extends to of party, 821 

mutuality of interest, 8^ 

necessary communication, 828 
good faith, 824 

burthen of proof, 825 

6. privilege negatived by express malice, 826 

what amounts to, 827 

intentional or reckless falsehood, tb. 
use of extravagant language, 828 
previous defamation, 8^ 
must be found as a fact, 827 

what evidence of necessary, 828 
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D£FAMAT10N-~oofii^iM»d. 

7* cates of absolute privilege where express duty to make statement, 826 
Parliamentaa^ or judicial proooedings, ^9 
principle of rul^ 830 
protects proceeding, not person, 831 
wheiher it exists in India, 832-834 

8. public reports, privilege of, 834 

judicial proceedings, d89, Bxosp. 4, 222 
principle of privilege, 834 
must he fhir and correct, 835 
Parliamentary proceedings, SB5 
quasi-judicial and official proceedings, 83C 

9. cases of fair comment, 837 

matter must be of public interest, 838 
facts asserted must bo true, 839 
criticism must be fair, 840 

10. publication of, what it is, 841 

not to person defam^, ib, 

by one of several acting together, 842 

liability for, by person acting in ignorance, 842-844 

jurisdiction in respect of, 844 

evidence of, 

11. province of judge and jury, 845 

where no question of privilege, ih. 
whore privilege alleg^ 846 
in case of fair comment, 847 

12. punishment for, 500, 225 

printing or engpraving matter believecl to be defamatory, 601, 225 
selling matter Icnown to be defamatory, 002, 225 

DEFENCE 

See Pbivate Defence. 

DEPBEDATION 

on territories in allianoe or at peace with the Queen, 126, 127, 65 
DESERTION 

abetting, of soldier or sailor, 135, 68 
harbouring deserter, 186, 68 

oonoealing deserter on board merchant vessel, 187, 68 
DESTRUCTION 

of document, 804, 102 ^ 

DETAINING 

a married woman. 

See Taxing away. 

e 

DISAFFECTION 

1. language intended to excite against the Government, 124A, 65, 473 

definition of sedition, 473 

difierence between disaffection and disapprobation, 184A, Exp., 65, 474 

2. offence consists in intention, 475 . 

inferred from meaning of lan^age, ib. 
evidence admissible to explain, ib. 

3. truth of language no defence, 476 

evidence of inadmissible, 475, 477 

4. publisher liable as well as writer, 477 

what is publioation, 477, 479 

how far raowledge of contents necessary, 477 



DISAGREEMENT 

between judge and jury ; proocddure on, 954 
mere dleapproval is not, 955 
power of cobrt in dealing with, tA 

DISAPPEARANCE OP EVIDENCE 
causing, to screen offender, 201, 101 

crime mast have been committed, 526 
matter ooncealed must have been evidence, 527 
offender must not be principal criminal, s6. 
proof of knowledge and intention, 526 

DISHONESTLY 

definition of the word, 24 , 9 

in case of theft, robbery, etc., 675, 717, 757 

DISHONOUR 

assault, or using criminal force, with intent to, 256 , 167 
or to outrage modesty of a woman, 85^ ib. 

DISOBEDIENCE 

1 . to lawful order of public servant, 128 , 95, 493 

for removal of nuisances, 494, 559 
maintenance of possession, 494 
preservation of the peace, 497, 498 
processions and music in streets, 495 

2. illegality of order when immaterial, ib, 

cannot be set aside by civil court, ib. 
no offence wheii order ultra virest 496 

or depends on certain anticipated evils, 497 
or creates permanent deprivation of right, ib, 
when order limited in duration, ib, 
liow f^ir interference with civil right justifiable, 499 

3. order should justify itself, 500 

and show persons to whom it extends, 501 
must have come to knowledge of accused, ib. 
legal evidence of its existence, 500 

4. offence consists in consequence of disobedience, 502 

intention immaterial, ib, 
specific consequences must be alleged, ib, 
breach of orders of civil court, ib, 

DISPOSAL. OF PROPERTY 

1. connected with oommflsion of offence, 945 

meaning of property, ib. 
must have been prc^uced, 946 
proof of commission of offence, ib. 
produced by bond fide piffehaser, ib. 
compensation to, 947 
passing by delivery, ib. 

2. order conclusive as to right of possession, ib, 
appeal against order, ib, 

power to destroy, 948 

restitution of immovable property, tb, 

DIVORCE 

courts of domicile have full jurisdiction over, 785 
foreign courts have none over tempwiry resid^ts, 786 
doctrine of matrimonial domicile, 787 
effect of Indian, coxisidered, 789 






DOCUMENT 

what the word denotes, M, Batp. U 10, 514 
public eervant framing inoonect, 107, 79 
not producing or delivering up, 170, 86 
case of privileged ikicnments, 86 
desimotion of, to prevent production in court, 004, 102 
See Fobgkbt, 1. 

DRIVING 

rash or negligent, 070, 135, 567 
when deaw oaus^ by, 596 

DRUGS 

See Nxtisanob, 5. 

DRUNKENNESS 
See Intoxication. 

DUELLING, 611 

DWELLING 

See Hocsb Thespass, 1. 

DYING DECLARATIONS 
when admissible, 934 

for what purpose, 935 

what is a verbal statement, t&. 

proof of ; in absence of accused, ib. 

ENHANCEMENT 

of punishment, on revision, 968 
not on appeal, 961 

inadequate sentence may be reported to High Court for, 062 
or re-committed to higher authority, ib. 

ENTICING 

Minors. See Kidnapping, 1. 

Married woman. See Taking away. 

ESCAPE 

public servant allowing, of prisoner of State or war, 128-109, 66 
aiding of prisonor of State or war, 180, dt Bxpl., 66 

if he has escaped from custody, or his apprehension has been ordered, 
010, 108 

public servant intentionally sufibriug, of person accused, 001, 111 
public servant intentionally suffering, of merson under sentence, 000, 112 
public servant suffering, in cases not otherwise provided for, 005A, 115 
negligently suffering, of person charged or convicted, 008, 1 13 
mfddng or attempting to make, from lawful custody, 004, 113 

punishment to be in addition to that of original offence, 004 
and 113 

place of trial for, 114 
mode of sentencing in case of, 114 
in oases not otherwise provided for, 008B, 116 
is not an obstruction of a public servant, 94 

See Rbsccb. Rbtubn fbom Tbanspobtation. 

EUROPEAN 

is to be sentenced to penal servitude, 56, 16 

EUROPEAN— BRITISH SUBJECTS 
who are such, 268, 880 
See JuBiSDiCTXON, 5* 
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EVIDENCE 

of (»igin in o^aes under Merchandise Mariss Act, 215 
improper admission or rejecti<m of, 941 
in cases tried by jury, 956 

See Acoomflicxs. c£a.iiact£r. Disappearakcs op Evxdbnoe. Dtiko 
Dxox^abations. Experts. Fai.8e Evidenxe. MsmoAi, Evipekce. 
iNTSimOK, 2. 

EXAMINATION OF ACCUSED 
procedure on taking, 932 
object and limits of, tb. 
when it may take place, 033 
cautioning accused, ib, 
whether oompulsoiy, 934 
mode of attesting, ib. 

EXCEPTIONS 

need not be negatived in charge, 805 
existence of must be proved by accused, ib, 
genera], 76-106, 41-^ 

See Specipio Titles, 

EXPERTS 

who are, 784 

proof of foreign law Ijy, 785 
admissibility of evidence of, 940 
medical, as to death, 941 

insanity, 874 

EXPLOSIVES 

negligence with respect to, 286, ISG 
causing hurt by use of, ^4, 155 

grievouB hurt by use of, 826, 15G 
using, to cause mischief, 486, 193 

to Injure a decked vessel of more than 20 tons, 487, 438, 193 

EXPOSING 

See Infant, 3L 

EXTORTION 

1. definition of tlio ofience, 888 , 17C 

not limited to m<wable property, GS5 
excludes claim of^ght, ib, 
meaning of injury, 44, 14, 685 
what amount of fear necessary, GjSG 
what threats of injury si^cient, 087 
criminal accusationi^ 686 

where property is taken but not delivered by prosecutor, 687 
delivery must be due to threat, 088 

2. punishment for 884, 176 

putting in fear of injuiy to commit, 385 , 176 
committing by fear of death or grievous hurt, 886 , 177 
attempting to commit by same means, 887, 177 
committing by fear of criminal accusation, 888 , 177, 686 
att^npting to commit by same means, 886 , 177 
8 when it is robbery, 890, 178 

causing hurt for purpose of, 827, 15C 
grievous hurt, 828, 157 
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EXTBADITXON 

nttder Act XXL of 1870, 248 
by treaty with Portngal, 249 

France, 250 
Mysore, 262 

rule as to i>oliiical ofTenoes, 251 
what are such, 250 

facts alleged must constitute against harbouring State, 251 

general terms limited to recognized crimes, ib. 
subjects of harbouring State not given up, 249, 250, 253 
etTect of provision that accused should only be tried for offence for which 
he is claimed, 252 

procedure on demand upon India, 253 

upon Mysore, 202 
mode of proving documents, 253 

EXTRA-TEBBITORIAL JURISDICTION 
See JuKismcTZOX. 


FACILITATING COMMISSION OF OFFENCES 

1. by concealing or making false representation as to design, 118, 61 

180, 63 

where offender is public servant whose duty it is to prevent, 119, 
62 

where offence is waging war against Queen, 193, 64 

2. Meaning of illegal omission, 442 

statutory obligation to inform, 443 
See Falsb Ikfobmatiok. 

FALSE CHARGE 

1, instituting criminal proceedings or making false charge of an offence, 

without just cause, 911, 105 
offences are different, 544 

2, false charge need not be to a magistrate, 544 

nor be believed or acted upon, ih, 

must be to some one with criminal authority, 546 

false answer on examination is not, ib, 

of cognizable offence to police said to be n criminal proceeding, 545 

3, knowledge of falsity essential, 546 

evidence to show belief, 547 
mere rashness insufficient, ib, 

4, intention to cause injury, 548 

not established by groundlessnes^f charge, ih. 

may be inferred from it, tb, 
immaterial if charge true, ib, 

5, disposal of charge in favour cf complainant, 549 

refusal to hear evidence, 52^ 
province of judge and jury as to evidence, 549 

FALSE EVIDENCE 

1. elements of offence of giving, 191, 96, 503 
meaning of evidence, 508 

2. who is legally bound to state truth, 504 

what is included in word ** oath,'* ib, 
who may affihm, t&. 

oath omitted or wrongly administered, ib. 

cases of children, ib, 
how proved or presumed, ib. 

when designedly omitted, 505 
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FALSE EVID£NCE--<)oii^»tfed. 

8. legality of oath, 505 

want of jariedictlon to inquire, 506 
or to administer oath, id. 
in what juriadiotioii consists, ib. 

4. statements requii^ by law to be tme, 507 

mere voluntary s&tements, 508 
certain certihoates, 197, 100, 508 
declarations receivable as evidence, 199, 100 
what statements are such, 508 

5. fhlsity evidence, 509 

must be known to be false, ih. 

expression of belief, 191, Xxp. 8, 97, 510 

6. contradictory depositions, 510 

when mere production of sufficient, 511 
how charge^ 512 

each, if false, must be punishable, ih. 
sanction for prosecution of each, 518 

7. What is a fabrication of, 192, 07, 513 

what is a false statement, or a document, 514 
must be intended for use as evidence, ib, 
and be admissible as such, ib, 
proceeding before public servant, 515 

8. intention to cause erroneous opinion, ib, 

what is a point material to result, ih, 
cases in which materiality is not essential, 517 
want of may negative knowledge of falsity, ib, 
whether intention subsequent to fabrication sufficient, 525 
O. giving or fabricating, for judicial prooeeditig, 198, 98 
what is a judicial proceeding, 518 
actual use of fabrioatea evidence not required, 517 
several false statements in same deposition only one offence, 521 

10. Proof of alleged false statement, w, 

when taken in language different from that of witness, 522 

only one witness necessary, 523 

of facts which make statement evidence, ib. 

11. using as true false or fabricated evidence, IM, 100 

or false declaration receivable os evidence, 800, 100 
proof of guilty knowledge, 524 

fabrication may have been intended for a different purpose, 525 

12. false statement on oath to public servant, 181, 91 

what facts must be proved, 526 

conviction improper, if ^gridenoe given in a judicial proceeding, ib. 
See False Infobmation. 


FALSE INFOBMATION 


1 . 


2 . 


3 . 


4 . 


to public servant by person legally bound to afford it, 177, 88 
nature of obligation, 89 

where it relates to offence or apprehension of offender, 177, 89, 90 
to public servant to cause change of conduot, 188 (a), 91, 541 
does not involve intention to injure any one, 542 
to cause use of his power to injure or annoy any one, 198 (b), 91 
intention is essence of offence, 541 
no actual result required, 513 
person injured may prosecute, ib, 
refusal to examine truth of charge, 550 
for purpose of screening an offender, 801, 101 
or in respect of an offence committed 808, 101 
proof of actual offence necessary, 526, 528 
and knowledge of it, ib. 


3 s 
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FAIiSE INFORMATION— 

offender must be different &oni person sorconod, 527 
intention when material, 526, 528 > 

See CxBCUUkTiNa. 

FAIiSIFICATIOK 

of accounts by clerk, officer, or servant, 477A 207 
FIGHT 

See HoMicms 8, 9. Pbtvatb Dbfsnce, 4. 

FINDING 

See BIibafpbopbiation. 

FINE 

1. when unlimited must not be excessive, 63, 21 
when it must be imposed, 21 
in case of joint offenders, i&. 
imprisonment in default of, 64, 21 

only awarded for offences under Penal Code, 22 
nature and duration of, 66—67, 22, 23 
effect of complete or partial payment, 68, 60, 23 
period during^ which it may be levied, 70, 24 
imprisonment not satisfaction, 24 
mcde of enforcing fine, 25 
may be allotted by way or compensation, 953 

FIBE 

negligence, etc., as to, 085, 136 

any combustible matter, 085, 136 
using, to cause mischief, 435, 436, 193 

to injure a docked vessel of more than twenty tons, 436, 193 
See Expix>siv£ Substakcb. Mischibf. 


FOOD 

adulteration of, 070, 131 
selling, etc., adulterated, 078, 131 

noxious and unfit, 073, 131 


FORCE 

in what it oonsists, 849, 164 
criminal, meaning of, 350, 164 
See AssAtriiT. 

FORCED LABOUR 

unlawfully compelling to, 374, 171 a 

what constitutes offence, 649 

FOREIGN CONQUEST 

its effect upon laws, 400 e 

FOREIGN GOVERNMENT 

justification nnder its orders, 327 

FOREIGN LAW 

mode of proving, 784 

FOREIGNERS 

puniidiable for acts committed in India, 274, 336, 458 
or on British ship, 274 

unless for acts lawfully done to effect escape, 275 
not for acts done on foreign ship, 277 
unless withlo British territory, €6. 



INDSX. 


995 


Bor for o^Tenoes on forei^rn ships within territorial waters, 278 
unless with leave of Ck^veznment^ 278 
or under local legislation, 298 
exemption of foreign ships of war, 279 
to what persons it extends, 280 
right of asylum upon, i6. 

commission oonolnsive as to public character, tb, 
pirates of all nations liable to captors, 281 

jurisdiction over cannot be transferred, 284 
belligerents only punishable by military law, 288, 459 
otherwise when without national authority, 459 
their i^oranoe of law no defence, 336 
nor existence of hostilities with their nation, 459 

FOBFBITURE OP PROPERTY 
effect of sentence of, 61, 19 
its operation on rights of sons, 20 
when it may be added to penalty, 62, 21 
for wag^g war against Government, 121, 122, 63, 64 
of property connected with depredation on allied State, 126, 127, 65 
under Merchandise Marks Act, 9, 214 

FORGERY 

1. who is said to commit, 463, 200, 749 

what is a document, 29, 10 

need not be legal evidence, 750 
making a false document, 464, 200, 750 

when authorized signature may be, 750 
or genuine signatuie, 464, ol. 8, 201, Exp. 1, 202, 750 
where matter intended is omitted, 751 
difference between false statement and false deed, ih, 
signing with name of fictitious person, 464, Biq^* 2, 208, 752- 
where no credit given to name, 752 
claiming genuine signature as his own, 753 
fabricating false copy, tb, 

mode of charging offence, ib, 

2. fraudulent intention, what necessary, 463, 200 

need not aim at anv particular person, 753 
fraud must be possible if successful, i&. 
where no injury intended or possible, 754 
merely personal security desired. 755 
meaning of “ claim ” and property,” 757 
difference between “ dishorn ally ” and fraudulently,” ib, 

3. publication unnecessary where fraud intended, 758 
several persons joining in, ib. 

4. using as genuine a forged document, 471, 205 

what is a forged doenmenit 670, 204 
must' have been sent before use, 758 
what is a using, 759 
where using is fraudulent, tb, 
evidence of gruilty knowledge, 760 
other similar acts, ib. 

5. possessing forged documents when an offence, 47 4, 205, 475, 476, 206 

fraudulent intention necessary, 761 
evidence of, ib, 

6. punishment for simple, 466, 203 

of record of court, register, certificate or authority to sue, etc., 466, 208 
valuable security, will, authority to adopt, transfer, or receive money, 
467,203 . 
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FOBGjBBY — eoniinued. 

for purpose of oheatiog, 468 , 204 

harming reputation, 469 , 204 « 

making seal, plate, or instroment, for oonunitting a, 478 , 478 , 205 
possessiDg such seal, etc., 4b. 

counterfeiting marks of authentication in order to commit, 476 , 206 
nosseasing material so authenticated, t&. 
falsincation of accounts by clerk, officer, or servant, 477 A, 207 

FBAUDULENT 

meaning of the word, 85 , 9, 757 

FRAUDULENT CLAIM 

accepting or making to prevent judicial seizure of property, 807 , 103, 528 
suffering decree or execution without just cause, 208, 104 
making false claim in court, 809 , 1 04 

obtaining decree or execution for unfounded demand, 810, 104 

FBAUDULENT GIFTS 

See Fraudulent Tbansfebs, 2. 

FBAUDULENT PREFERENCE 
See Fraudulent Transfers, 2~4. 

FRAUDULENT TRANSFERS 

1. to prevent judicial seizure, 806 , 103 
what amounts to fraud, 528 

13 Eliz. c. 5 adopted in India, 529 
bona Hdee^ not inconvenience to creditors is the teat, ib, 
fraud not negatived by value given, 531 
decisions in India, 532 
other transfers evidence of intention, 533 

2. in cose of gift inferred from result on solvency, ib. 

voluntary conveyance to avoid forfeiture, 535 
if bond fide for value, 4h. 
mere preference of one creditor no offence, ib. 
proper remedy, 536 

.3. to prevent distribution of property among creditoi's, 481 , 189 
refers to proceedings in insolvency, 537 
elements in fraud, 538 
4. fraudulent preference, what it is, ib. 

what circumstances negative it, 539 
inadequacy of consideration, 540 
.5. to prevent demand by creditor being enforced, 428, 189 

containing false statement as to consideration or person taking 
benefit, 483 , 189 

henami transaction not an offence, 540 
6. dishonest removal or concealment of property, 484, 189, 541 
or release of claim, ib. 

one partner may commit in fraud of the others, 541 

GENDEB, 8 , 4 

GENERAL EXCEPTIONS 
See Exceptions, 

GESTURE 

making, to wound religious feelings, 8M, 143 
when it may amount to an assault, 851 , 165 
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GOOD FAITH 

meaning of^ ftS, 14 
in reference to jndioial acts, 345 

claim of right, 671, 729, 733 
defamation, 324, 832 


GOOTO 

meaning of, in Merchandise Marks Act, 208 

GOVEBNMENT 

meaning of, 16, 17, 5 

illegal orders of confer no immnnity on agent, 296 
* direct remedy agrainst in England by Petition of Right, 298 
in India by action against Secretary of State, 299 
cannot dispense with operation of laws, 296 
nor refuse legal ac^tance, 297 

heads of, exempt Arom Indian jurisdiction for public acts, 301-303 
orders of foreign, no justification beyond its own limits, 327 

legality of commission issued by, cannot be questioned, 280, 328 
Sm Martial Law. Acts of State. 

GOVEBNMENT STAMP 

counterfeiting a, 966 and Exp., 126 

possessing instrument or material used for counterfeiting a, 266, 126 
making or selling, etc., instrument for counterfeiting a, 267, 126 
selling, etc., a counterfeit, 268, 126 
possessing a counterfeit, 269, 126 

using as genuine one known to be counterfeit, 260, 127 
whore a, has been used, effacing writing with intent to cause loss to 
Goyemment, 261, 127 

removing a, from a writing, etc., with intent, etc., 261, 127 
neing one teowri to have b^n used before, with intent, etc., 262, 127 
erasure of mark upon, denoting that it has been used before, with intent, 
etc., 268, 128 

making or i)OB8es8ing fictitious, S^A, 128 
GOVERNOB-GENEBAL 

assault on, with intent to oompol or restrain exercise of any lawful power, 
124, 64 

attempt to overawe or restrain by unlawful assembly, 124, 64 
exempt from jurisdiction of High Courts, 301 
forbidden to trade, 80 

GOVERNOR OP A PRESIOENOY 

exempt from jurisdiction except for treason or felony, 303 
assault on, with intent to compel or restrain exercise of lawful power, 
124, 64 

attempt to overawe by unlawfulSassembly, etc., 124, 64 
forbidden to trade, 80 

GRATIFICATION 

meaning of the word, 161 and Kxp., 75 
pnhlio servant taking a, improperly, 161 and Siq^, 75 
aooepting, etc., for corruj^ly influencing a public servant, 162, 76 
for using personal influence with public servant, 168, 77 

abetment by public servant of the taking or giving of 
a, 164, 77 

pnblie servant taking, etc., a thing without adequate consideration fox 
it, 166, 78 

san^on necessary for prosecutions, 889 
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OBA.T1FICATION— 

acoeptingf to screen offender^ or abandon proeeOution, S1S« 106 
giying* etc*, in oonBideration of sczeenlog offender, eta, S14, 107 
taking to help in recovery of property, 815, 107 

GRIEVOUS HURT 
See Hubt* 


HABITUALLY RECEIVING 
stolen property, 418, 166 

HARBOURING 

escaped prisoner of State or war, 180, 66 
a deserter f^m Army or Navy, 186, 68 

nnl^s by wife of her husband, 186, Ezoep., 68 
person hired for unlawful assembly, 157, 74 

believed to have committed an offence, to screen him from punish* 
ment, 218, 105 

includes certain acts committed out of India, t5. 
unless 1^ husband or wife of harbourer, 818, Szoep», 106 
offence must have been committed, 447 
guilt of person harboured believed, 448 

penalty affected by result of crime, 447 
person escap^ from custody for offence, or whe^ apprehension is 
ordered, 816, 108 
robbers or dacoits, 816A, 1 09 

though offence committed out of India, %b, 

unless by husband or wife of harbonrer, t*5* 
meaning of word harbour ” iu ss. 212, 216, and 216A, 816B, 109, 446 
must be personal assistance to offender, 448 
and done witli specific intent, 449 
mere omissions are not, %b. 


HOMICIDE 

1. when an infant becomes a human being, 586 

what acts amount to the killing of an Infant, 587 

2. what amounts to causing death, 588 

by several acts or persons, i5. 
by acts affecting the min^ tb. 
by illegal omissions, 589 

must be breach of lec^ obligation, 590 
and direct cause of aeath, 59^ 
by voluntary acts to escape barm, ib, 
acts accelerating death, 880, Exp. 1, 145, 593 
when consented to, 800, Szosp. 5, 148 
disease resulting from iigucies, 899, Exp. 8, 145, 593 
want of, or erroneous treatment, 593 
improper treatment, 594 
no limit as to time of death, {h. 

3. culpable homicide, definition of, 899 , 145 

differs from manslaughter, 586 
distinction between it and murder, 800, 146, 595 
presumption as io knowledge or intention, 597 
acts likely to cause death, 598 
death resulting unexpectedly, 598, 623 
carelessness or neglect of duty, 597 
obedience to orders of superior, tb, 
contributory negligence no defence, 600 
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HOBncn>E*-ooiiliittie<l. 

4. pSDof of Intention or knowlcd^ 600 
death, 617 

identifioation oi corpse, t&. 
oanae of death, 618 

do culpable homicide it not murder if it falls wiUiin certain exceptions, 
800» 146 

burthen ofproof as to their existence, 602 

6. proTOoation,* 800, Sxoep. 1, 147 

may be given by words, 602 
what amount of sufficient, 603 
loss of self-control necessary, 605 
must not be sought or provoked, Prov. 1, 147, 605 
or given by lawful act, PrcT. 8, 147, 606 
or by exercise of self-defence. Pros. 8, 147, 607 
is a ^ueirtion of fact, 800, 147 

its snffioieucy a question of law, 607 

7. acts exceeding right of self-defence, 800, Sxosp. 8, 148, 608 

or powers of public servant, 800, Xxosp. 8, 148, 608 
must be done towards execution of his duty, 609 

8. acts committed in sudden fight, 800, Sxosp. 4, 148 

passion must be cause of act, 609 
and resulting from fight, 610 
undue advautage or cruelty, ib. 
first blow immaterial, 800, Sxp., 148 

9. risk of death consented to by adult, 800^ Sxosp, 6, 148, 61 1 

applies to cases of duellinsr, 611 
conflicting oases as to faction-fights, 612 
illegal operations, 616 

10. offence committed where person not intended to be hurt is killed, 800, 
Sxosp. 1, 147, 801, 149, 616 
punishment for mnrder, 808, 149 

by a person transported for life, 808, 149 
for ompable homicide not murder, 804, 149^ 
attempting to commit murder or culpable homicide, 807, 150, 808, 151, 
625 

HOUSEBBEAKIKG 

See House-Tbbspass, 3, 4, 5. 

HOUSB-TBESPASS 

1. when criminal trespass becomes, 442, 194 

what is a human dwelling, 740 
residence, 741 
premises included in it, ib. 
who is the owner, 742 
place for custody of pronarty, ib. 

2. punishment for simple, MS, i97 

in order to commit offence punishable with death, 449, 197 

with transportation for life, 450^ 197 
imprisonment, 461, 197 

after preparation for causing assault, hurt, or restraint, 488, 1^ 

3. lurking house-trespass, 448, 194 

by night, 444, 192 
housebreaking, 446, 195, 743 

by night, 446, 196 

A punishment for lurking, or housebreaking, 8, 198 

lurking or housebreaking in order to commit an offence or theft, 464f 
198 
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HOU8£-TBS8PASS-<;9n<iiitted. 

havinff made preparatkm to oausiug assault, hurt, or restraint,. 
455 , 198 

5, Inrhing by night, or housebreaking by night witli same intents, 455 , 
198, 457 , 455 , 199 

attempting io cause death or grievous hurt while committing, 
459 , 199 

punishment of person acting jointly with such ofTender, 490 , 
199 

deatJi or grievous hurt need not have been contemplated, or 
the common object, 743 

HURT 

1 . who is said to cause it, 819 , 154 
voluntarily causing, what it is, 891 , 154« 584 

does not involve premeditation, 584 
punishment for, 828 , 155 
cases in which it is lawful, 328 
by using dangerous weapons, etc., 894 , 155 

when done for extortion, or to force a person to do an illegal act, 

897 , 156 

or to extort confession, 880, 158 
or to obtain restoration of property, 880, 158 
or to deter public servant from doing his duty, 889, 159 
when done on grave and sudden provocation, 884, 159, 585 
which must proceed from person hurt, 884, 159, 585 
when caused by act showing want of regard for human life, 887^ 
160 

administering drug with intent to cause, 898, 157 

2. grievous, what is, 820, 154 

voluntarily causing grievous, what is, 892, 155, 584 

when death ensues, not always culpable homicide, 585 
punishment for, 896, 156 
by dangerous weapons, etc,, 896, 156 
while committing daooity or robbery, 897, 180 
when done to extort property or to force to do an illegal act, 820, 
167 

to extort confession or to compel restoration of property, 881, 158 
to pnblic servant to deter him from doing his duty, 8S^, 159 
whm done on provocation, etc., 885, 159 
must proceed from person hurt, 585 

by an act showing want of regard to the safety of others, 388 , 160 

HU8B AKD AND WIFE ^ 

wife not excused by marital infiuenoe, 331 

nor precluded from criminal remedies against husband, ib. 
may commit theft from each other, 678-681 
criminal breach of trust, 69 d 

liability of wife for criminal breach of trust in regard to strangers, 699 
for receiving stolen property, 709 
B00 AduiiTBBT. Bioamt. Harboubino. Bafx. Taking awat. 

IGNORANCE 

See Khowubdgb. Mistakb. 

HiliEGAL 

meaning of word, 48 , 14 

idulOit intercourse 

Sec Abduotxon. Adultkbt. Taking away. 
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IHPBIBONMEKT 
two Idiids of* 6S, 15 
hour imposed* 60, 18 

when tnmsportetion may be awarded in place of, 00, 16 
oommenoee from date of sentenoe* 18 
period of bow oaloulated, 
place of how changed, tZ>. 

in case of juvenile offenders, ib. 

INFANTS 

1. when acts of are not an offence, 80, 88, 43, 367 4 , 

presumption as to maturity aft^ seven, 867 
imprisonment of juvenile offender, 368 

rigpit of correction in case of, 329 
pcurental control over, 638 

2. acts done to cause death of, before or after birth, 816, 153 

death of quick unborn, caused by act which could result in culpable 
homicide, 816, 153, 632 

3. parent of under twelve, exposing or abandoning it, 817, 153 

or person having care of, 817, 633 
when death results from act, tb, 
what acts amount to abandonment, 633 

4. secret disposal of dead body of, to oonceal birth, 818, 153, 634 

must be more than a /ostas, 634 
what act amounts to concealment, 635 
evidence on charge, 636 
See Kidnappxko. Misoabbiage, 1. 

INFECTION 

See Nuisanob, 4. 

INFORMATION 

obligation to famish in reference to crimes, 442 
See Falsb Ji^foumation. 

INJURY 

what the word denotes, 44, 14 

INNOCENCE!, pRBSUiipnoN op 

1. meaning of the rule, 232 

when the presumption ceases, ib, 

2. rule as to the benefit of the doubt, 234 
nature of the doubt, 235 

3. onus of proving sometimes thrown by statute on accused, 486, 210, 212, 

213 • 

lies on appellant after conviction, 961 
INSANITY 

1. early definitions of, 370 * 

now understood to be a disease, 368 
different views of legal responsibility, ib, 
first discussed in MoNaghton’s case, 370 
answers of judges, 372 
these adoptcHl in Indi^ 84 , 44, 375 

2. doctrine of uncontrollable impulse, 876 

not admitted by English law, ib, 
practioal objections to it, 377 

3. two grounds of exemption under Code, ib, 

knowledge of nature of act ; what it means, 878 
that act is wrong or contrary to law, 374 
may co-exist with complete insanity, ^8 
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INSANITY-- amtinued, 

generally appli^ to deloBionSy 379 
role wiiioh governs ihepx^ 374, 379 
thia aesnin^ a certain margin of sanity, 380, 383 

4. meaioal view of monomania. S80 

Hadfield’s case, 381 

5. proof of insanity lies on aoonsed 384 

case of lucid iniorvala, th. 
medical evidence as to, <6. 
ordinary tests of, 386 

6. set up where no previous evidence of, 385 

generally due to other causes, ib, 
cannot be inferred from crime itself, 386 
running amuek^ 388 

7. incapacity for trial on account of, 389 
acquittal on ground of, 390 

removal of insane person from India, %b, 

INSOLVENT CX>XJBT 

offloers of forbidden to trade, 81 

INSUBOBDINATION 

abetting act of by soldier or sailor, 18S, 139, 68, 69 
INSULT 

to public servant sitting in judicial proceeding, 398, 117 
intentional, to provoko breach of peace or committal of offence, 504, 226 
actual effect immaterial, 851 
to female modesty, 509, 227 

depends on intention and probability of result, 852 
what is an intrusion on privacy, ib. 

INTENTION 

1. ^hUBferent meanings of word, 237, 815 
differs from motive, 238 

is involved in act done voluntarily, 89, 13 

2. assumed where consequeuces known, or believed to be likely to result, 

39 , 13, 597 

or where they are natural or necessary consequences, 238, 729, 814, 
815 

must be proved where act is itself indifferent, 80 

or where speciflo intent is essence of offence, 163, 197, 199, 892, 
482, 467, 481, 488, 526, 600, 727, 729, 733, 862 
evidence of ol^er transactions when admissible to prove, 538, 708, 726, 
760, 829 

See Iktoxioatxot«, 2. Dxbaffbotzon, 2. 

INTIMIDATION . 

1. offence of criminal, 503 , 225, 847 

meaning of injury, 848, 849 
excommunication or exclusion from caste, 848 
harm arising from strikes, 848-850 
who is a person interested in another, 850 
threat may be indireet, ib, 

2. punishment for, 506 , 226 
committing anonymously, 507 , 226 

by threatening Divine displeasure, 506, 227 
must arise from act of offender, 850 
excommauicaiion or exclusion from caste, 851 
See OoMrvuioK. Extobtxot?. 





INTOXIOATION 

1. when it oonslitntes an exouae, 96, 44, 891 

diBeaaed state indaoed by ocNourtant, 891 

2. wbat degree of knowledge sMumecL where Tolnnlary intoxication, 

86, 44, 891 

mle as to intention, 892 

speoido state of mind, 892 
8. misoondnet by person in atato of, 510, 227 

INTBUSION 

on privacy of female, 509 , 227, 852 
IBBEGULABITY 

when immaterial or cured ; in framing charge, 867 
exercise of jurisdiction, 342, 887 
recording statements of accused, 923 
examination of prisoner, 933 
admitting or rejecting evidence, 941, 95G 
misdirection by judge, 956 

JOINDER 

See Ohauqs, 4, 5. 

JOINT ACTS 

1. liability of person who does one of several aots which make up single 

offence, 87, 12, 429 

each person may commit a different offence, 88, 12, 480 

2. union of several persons to effect a criminal purpose, 84, 11, 480 

liability limited by common purpose, 430 
inferred from preparation, 431 
not from mere presence without opposition, ib. 
where special intention necessary, must be proved as to each, 482 
8. liability for acts of any member of an unlawfiu assembly, 148 , 1 ^, 
150 , 71 

of persons engaged in robbery, 804 , 179 
in dacoity, 896 , 180 
in housebreanng, 460 , 199 
in forgery, 758 
in defamation, 842 


JUDGE 

1. meaning of the word, 10, 5, 389 
every is a public sergant, 81, 6 

of Supremo Court forbidden to trade, 81 

2. protected against civil snits for aots done within jurisdiction, 388 

though jurisdiotiOT not believed in, 845 
thoug^i done malicioasly and corruptly, 889 
what acts are within jurisdiction, 341, 343 
when jurisdiction is limited, 841 
not in England for aots done without jurisdiction, 888 
otherwise in India if jurisdiction believe^ 845 
what sort of belief necessary, 

8. when his act is no offence, 77, 4^ 838 

depends on his acting judicially, 347 
how far irregular proceedings made valid, ib. 
whether existence of jurisdiction necessary, 846 
immunity extends to all judicial acts, 347 

charges of defamation, 829 

4. crimhial proceedings In England against superior judges, 342, 829 
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justices »f the peace, 848, 829 
cnasi^jiidiciBl persons, 830 
5* acts aoBe tinder authority of, 7$, 42 
See MuasTEBiAi* Offxcbb. 

6. province of judge and jury in dealing with evidence, 549, 918, 948 
in oases of negligence, 566 

S rovocation, 607 
efamation, 845 
accomplices, 916 

result of error in summing np, 942, 956 

not a ground for appeal to tho Queen, 973 

7. disqnalided by interest, 898 

who is not deemed to have an interest, tb. 
pecuniary interest, 899 
facts causing bios, 900 
connection with case as prosecutor, ib. 
summoned to give evidence, 902 

decree only voidable not void, 903 

8. cannot try for offence committed before himself, tb. 
disability is personal, 904 
limited to judge acting in same capacity, ib. 
alternative offences, tb. 

See Disagreement. 

JUDIOIAIi PROCEEDING 
See False Evidence, 9. 

JURISDICTION 

1, dependent on specified facts, 506 

not affectea by wrong finding. t*6. 

or by irregular arrest, 507 
assumed in favour of superior courts, 408 

facts limiting must be brought to notice, 341 
irregular exercise of when cureti, 887 
2. of Indian courts prtmd facie local, 256, 883 

none over ofirenoes by foreigner out of India, 269, 886 
continuing offences, 883, 884 
act done in one place operating in another, ib, 
which is an offence by relation to another, ib. 
where locality of offence uncertain, 884 
offence committed on journey, tb. 
founded on custo^ of accus^ 885 
extraordinary of High Court, tb. r 
8. offeneea eommitted out of India on land 

by European British subject in allied States, 256 
native British subject everywhere, f b. 
where death happens or is ca^dised within charter of Bast Indian 
Ca,266 

committed in Mysore, 259 
against Slave Trade Act, 263, 648 
4. offeneee eommitted at sea 

under Admiralty jurisdiction, 268 
Merchant Shipping Act, 264 

g srscms on bocw British ship, 264, 265, 273 
ritish subject on foreign ship to which he does not belongt 
264 273 

who is a British subject, 268 

what is a British ship, 275 

privilege of trial before High Court, 268 
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Against Slave Trade Act, 263, 648 
in tenrltorial waters, 278 

conferred by Territorial Waters Act, 279 
created by local leg^islatur^ 298 

5. as regards persons 

European Sritish subjects, 880 

privilege of must be asserted, 841, 882 
how forfeited, 882 
unlawful detention of, »6. 
foreigners liable for offences in India, 336, 458 

on British ship, 274 
or any ship within Indian district, 277 
or under Territorial Waters Act, 278, 279 
exemption of ships of war, 279 
pirates Jure genttum, 281 

6. over East India Co., 298 

Secretary of State for India, 299 

heads of €k>vemment and High Court judges how far exempted from, 
SOI 

7. improper to assume by charging minor form of grave offence, 436, 526 

543, 834, 874 

ADMiRAiiTY Jurisdiction. Bigamy, 4. Divorce. Piracy. 


KIDNAPPING 

1. two kinds of, 859, 168 
from British India, 860, 168 

lawful guardianship, 861, 168 
result of mistake as to age, 637 

08 to mental capacity, ih, 

2. who is a lawful guardian, 861, Exp., 168, 688 

legal right not essential, 638 
illegitimate ehildren or orphans, 639 
rights of mother, ib, 
when minor is in keeping of, 640 

3. taking or enticing ; consent of minor immaterial, ib, 

or unlawful purpose, 641 

what amounts to, ib, 

temporary possession sufficient, 642 

4. presumption as to want of guardian’s consent, ih, 

consent of person with limited charge, 643 
effect of mistake or ignorance as to, ib, 

5. abetting offence of, 64iQ 

jurisdiction over foreigners committing, 615 

6. punishment for, in ordinary cases, 863, 169 

where person is kidnapped to be murdered, 864, ib* 
to be wrongfully condnedf 865, ib, 

where a woman is kidnapped that she may be compelled tomarryv 
etc., 866, €5. 

where in order to subject 'person to grievous hurt, slavery, ele., 
867, th. 

concealing or oondning kidnapped person, 866, 170 
child to steal from its person, M9, 

KNOWliEDOE 

of natural or necessary oonsequences of act assumed, 891, 597 
when necessary as regards particular facts, 239, 891 
iu case of statutoiy offences, depends aa the objects of the statute, 889^ 
241 
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KNOWL.El>G£--tMmeiR«e<Z. 

when ignorance mnst be proved, 2il 
how far assnnied in voluntary intoadoation, Uf 391 
of oontents of seditious publioatioo, 477 
evidence of other similar offences to prove guilty 
See Bbcsxviko, 4. Coin, 1, 2. Fobobbt, 4. 

LiABOUB 

i^^FOBOBD liABOUB. 

liAW AFPIilCABLB TO OFFENCES 

1 . PenaZ Code 

only repeals so far as it provides a law, 2, 2, 247 
certain laws not affected by it, 6, 5 
applies to India and regions specially declared, 1, 1 
to offences committed since 1 Jan., 1862, 2, 2 

by servants of Queen in allied States, 4, 2 

European British subjects in same States, 256 
native Indian subjects wherever committed, ib, 
Iversons triable under act of Govemor-Qeneral in 
Council for offences out of India, 8, 2 
on sea within Indian districts, 271, 285 

2. JSnglieh law 

to offences under Admiralty jurisdiction, 286 

Merchant Shipping Acts, 288-292 
territorial waters, 293 
procedure is Indian, 288, 290 

punishment in conformity with Indian law, 265, 291 

LAWFUL GUABDIAN 
See Kidkaffiko, 2. 

LEGAL BEMUNEBATION 
meaning of term, 161, Exp., 75 

LEGALLY BOUND 

meaning of term, 48, 14 

LENGTH 

false measure of, 265-267, 129, 130 
See Measure. 

LIABILITY 

of one for acts done by another, 84, II, 111-114, 58, 59, 146-149, 71 

LIBUTENANT-GOVEBNOB 
assault on, 124, 64 
attempt to overawe, 124, 64 

LIFE 

what the word denotes, 46, 14 
See Homxgzdb. Hurt. 

LIGHT 

exhibiting a false, 281, 135 
LIGHT-HOUSE 

destroying or removing, etc., 488, 192 ' 

LIMIT OF PUNISHMENT 

when offence is made up of several offences, 71, 31 

LIMITATION 

period of, where charge is against Merchandise Marks Act, 215 
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LOCAL LAW 

meaning of the term, 4L 13 

the wora ^offence** extended to oertain breaches of, #QL 13 
no ** local law ^ is repealed or affected by the Penal Ooae» 0, 8 
abetment may be oommitted in respect of, 57 
breach of, may also be an offence xmder (jode, 5 
appeal against sentences under, ib. 


LOSS 

See WROXGFtm Loss. 


LOST PKOPEKTY 

finder of, when punishable for misappropriating, 408, Sxpl. 8, 182 
See MlSAPFROPRlATlON. 

LOTTERY 

what is a, 140 
keeping a, 894A, 140 

LUNACY 

See Iksakity. 

LURKING HOUSE-TRESPASS 
Crihinal Trespass. 


MACHINERY 

negligent conduct as to, in possession or charge of offender, B87, 187 
MAN 

meaning of the term, 10, 4 
MARRIAGE 

1. laws ^yeming Indian, 771 

good by law where celebrated is good everywhere, 772 
marriage of necessity, ib. 
rule limited to a Christian marriage, 773 
meaning of term, 774 
what are absolutely invalid, 775 

by Englishwoman with Muhammedan, 776 
invalid by law of domicile, ib. 

must affect both parties, 778 
mere ceremonial not affected, 779 
with deceased wife’s sister, ib. 

2. burthen of proof as to, ^81 

when presumed in civil cases, ib. 
absolute proof in criminal cases, tb. 
what amount of sufficient, 782 
matters of form presumed, 784 
evidence of legal celebration, ib. 
proof of foreign law, ib. 
in India, 785 

3. cohabiting with woman under pretence of, 438, 219,789 
going through invalid ceremony of, 496, 220 

See Advuteby. Bigamy. 

MARTIAL LAW 

administered to military forces, 309 
not applicable to other persons, 309, 312, S13 ' 
or to non-military offences, 310 
is the test in ca^es to which it applies, ib. 
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MABTIAD LAW*— ocmiinutfil. 

tfobititation of for ordinary law at petioda of emergency, 310 
may be effected by Legislatnre, 4b, > 
how far antborities protected by legislative powers, 310 
or condoned by Indemnity Act, 317, 326 
only covers bond fide acts, 318 
can Government pr<yprio matu proclaim it ? 311>317, 825 
Irish Bebeuion, 311 
Ceylon Bebellion, 313 
Jamaica Biots, 315 
Indian Mutiny, 317 

its effect on rights of citizens in case of invasion, 325 

MASCULINE 

includes feminine, 8, 4 

MA8TEB 

1. not criminally liable for acts of servant, 242 

unless resulting from misconduct of master, 243 
or criminal negligence, ib. 

authority to conduct lawiul business assumed to be in lawful way, 
244, 478 

unless consent or connivance proved, tb, 
effect of his order on criminality of servant, 307, 599 

2. when bound to manage property or business in particular way is 

responsible for acts of delegate, 243-246, 478 
coses of nuisance, 244 

statutory offences, 244-246 
owners of land, 154, 155, 72, 73 
civil liability of, 242 

does not apply to Government officers, 298 
8. abetting acts of servant, 438 

obligation to exercise care towards servant, 578 
rights of to chastise apprentice, 329 

MEA8UBE 

using a false, 864 , 865 , 129 

is evidence of fraudulent intent, 129 

possessing, making, or selling with fraudulent intent, 866, 870, 
130 

MEDICAL EVIDENCE 

special provisions relating to, 939 
when deposition of admissible, ib, 
effect of report by, 940 
See Expert. 

MBDICAIi MAK * 

death caused by mistake of, 593, 622 

MEMBEB OF COUNCIL 

exemption of^ from jurisdictiem of High Cotirt, 301 
assault oai, 184 , 64 
attempt to overawe, 184 , 64 
forbidden to trade, 80 

MENS BEA 

meaning and origin of doctrine, 236 
inapplicable to Penal Code, 887 
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MEBCHANDISE HARKS ACT, 207 

1. general scope of« 762 
trade-mark, wbat it is, 47i, 208, 762 

when right to is exolnsive, 76H 
oolonrable imitation of, 7^ 
how right to lost, 765 
does not protect article, 763 
trade name, what is, 765 
property mark, what ii«, 479, 209 

2. what is using false trade mark, 490, 209 

property mark, 481, 209 

penalty for using or counterfeiting either, 482, 488, 209 
counterfeiting mark used by public servant, 4M, 209 
making or possessing instrument for counterfeiting trade or property 
mark, or possessing false trade or property mark, 486, 210 
soiling, exposing, or possessing goods bearing false trade or property 
mark, 486, 210 

making or using false mark to deceive public servant, 487, 488, 210, 
211 

tampering with property mark, 489, 211 

3. moaning of trade description. Act !▼. of 1889, s. 2 (2), 208 

false trade description, ib. (3X 208 
applying trade description, ib. 5, 212 
false trade description, ib. 4, 211 
need not be physically attached, 766 
applying trade name is a false trade description, 765 

4. applying false trade description with fraudulent intent. Act iv. of 

1889, s. 6, 212 

selling, exposing, or possessing goods with false trade description, ib. 
7, 213 

5. fraudulent intent, in what it consists, 764 

must be made out, 767, 769 
when assumed, 767, 768, 769 

when accused is bound to negative, 482, 209, 486, 210, 487, 488, 
211 ; Act iv. of 1889, s. 6, 212 
nnintentional broaches of law. Act iv. of 1889, s. 8, 213 
acts done by servant in good faith, xb. s. 18, 215 

6. forfeiture of goods, ib. 9, 214 
evidence of origin, ib. 18, 215 
costs, ib. 14, 215 

limitation of prosecution, ib. 16, 215 
abetment of otfence out of India, ib. 22, 216 

MBTAIi TOKEKS ACT * 

See Coin, 4. 

MINISTERIAL, OFFICER ^ 

1. protected against suit for acts done iu execution of judicial warrant,. 

345 

though issued without jurisdiction, 345, 348 

2. when such acts no offence, 78, 42 

most have believed in jurisdiction, ib. 

grounds of belief may vary according to position of olffo^r, 348- 
always protected where jurisdiction, 348 

3. liable for illegality of his own acts, 349 

See Abbest. Pbivate Defebub. 

MINOR 

selling or buying, for prostitu'ion, 372, 373, 170, 171 
See Prostitution. 

3 T 
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MINT 

person employed in, causing coin to be of wrong weight or eompositioii, 
S44, 121 

unlawfully taking a coining instrument from, M6, 122 

MISAPPBOPBIATION 

punishment for offence of dishonest, 408, 181 
differs from theft or cheating, G91 
eases of clerk or servant, 6i^ 
for a time only is suflicient, 408, 2xp. 1, 182 
when a finder of property commits, 4^, Bzp. 2, 182, 693 
article must be property, 692 
when it is though lost, H). 
where no owner claims, 694 
when no effort to didcovor owner, 693 
naming owner in charge, 694 
only applies to movable property, 183 

of property possessed by deceased person at death, 404, 183 
MISCABBIAGE 

1 . what oonstitutes offence of causing, 812, 152, 630 

woman herself may commit. 812, Sxp., 152 
meaning of “ with child,” 629 
“ quick with child,*’ t5. 
when attempt fails, 630 

where means for are supplied, but not applied, 632 

2. causing without consent of woman, 818, 152 

where death results, 814, 152 
act must be done by accused, 632 

knowledge of consequences not essential, 814, Xzp., 152 
if kuown may murder, 632 


MISCHIEF 

1. what constitutes offence, 426, 190, 728 

intention to cause specified result, 720 
when presumed, ib. 

act done in supposed exorcise of right, ib. 
must affect property, ib. 

what injury to it sufficient, 730 
may be by joint owner, <5, 
indirect results of act, 731 
. 2. punishment for, when simple, 426, 191 

if damage dune amounts to 50, 427, ib. 
by killing, maiming, etc., an animal within Bs. 10, 4M, tb. 

>by killing, maiming, etc., an clophaut, camel, horse, mule, buffalo, 
bull, or cow, or ox, 429, ib. 
any other animal worth more than Bs. 50, 429, ib. 
by diminishing supply of water, etc., 480, 192 
by injuring public work, bridge, navigable river, etc., 481, ib. 
by causing iuundatiox^ or obstructing drainage, 482, ib. 
by de&tr(»ying, or moving, etc., lighthouse, sea-mark, eta, 488, ib. 
by destroying, etc., land-mark fixed by public servant, 484, 193 
by using fire or explosive substance with intent, etc., 486, ib. 
with intent to destroy a house, etc., 486, «&. 

•committed on a decked vessel of 20 tons burden, 487, ib. 
if by fire or explosive substance, 488, ib. 

running vessel ashore to commit theft or misappropiiatiou, 489, 194 
•committed witli preparation for cautiug death or hurt, or wrongful 
restraiut, 440, ib. 

with roi^peot t » a will, or valuable security, 477, 206 
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MISFOBTUNE 
See Aooidskt. 

MISJOINDER 

See Orabob, 4, 5. 

MISTAKE OP FACT 

when act done by reason of not an offence, 78« 79, 41, 42 
general principle, 331 
Tules deanoed from Prince's case, 332-335 
in statutory offences, excuse depends on frame of statute, 335 
See Kkowledgb. 

right of private defence against person acting under, 98, 50 

MISTAKE OF LAW 

in general no defence, 76, 79, 41, 42, 83G 
even in case of foreigners, 83C 

unless it affects mental state when material to charge, 337 
oases of new statute, unknown or not promulgated, 330, 337 

MONOMANIA 

See Insanity. ^ 

MONTH 

meaning of the word, and how calculated, 40, 14 
MOBAIiS 

offences against public, 898->894, 138, 130 
See Obsoenity. 

MOTIVE 

differs from intention, 238 

immaterial when act done is either legal or illegal, ib» 
important where offence involves special state of mind, «&. 

MOVABLE PROPERTY 

what the term includes, 83, 8 

in case of theft, 878, Exp. 1, 173, 667-0G9 

MUNICIPAL COMMISSIONER 
is a public servant, 21, lUus., 8 
liability of for neglect of duty, 574 

MURDER 

See Atteuft. Homioi^e, 3, 5, 10. 

MUTINY 

abetting the commission of, 181, 67 

where the mutiny is committed in oonsequenoe, 182, 67 
abetting assault on sui^rior omoer, 188, 67 

if assault is committed in consequence, 184, 68 
abetting desertion, 185, 68 
harbouring deserter, 186, 68 

in a merchant vessel, 187, 68 
abetting act of iusubordination, 188, 68 
circulating rumours, etc., with intent to excite, 505, 226 

MUTINY ACT 

whether Naval or Military, not repealed or affected by the Penal Code. 
5,8 

persons subject to not liable under Co.le for offences against MUitarv 
Law, 159, 69 
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MTSOBE 

European Britieh subjects cannot be tried in, 259 
may be arrested by police, 260 

can anW be committed by Justice of Peace 'wbo is a European 
British subject 261 
for tiial in Eadras High Ck)tirf, ib. 
who are public servants in, 262 
extradition to India, ib. 


NAME 

includes abbreviation under Merchandise Marks Act, 208 

NATIVE INDIAN SUBJECTS 
who are, 257 

See JuBXSDionoK, 3. 

NAVIGATION 

of a Tessel, rash or negligent, showing want of regard for human lifo,'etc,^ 

S80, 135 

carrying passengers in unsafe vessel, 282, 135 
obstructing public line of, 283, 135 
injuring by mischief, 481, 192 

endangering by removing lights, buoys, etc., 433, 192 
exhibiting false liglits, buoys, 281, 135 
See Mischief. 


NAVY 

offences relating to, 181-1 4C, 67-69 
NEGLIGENCE 

1. punishable apart from injury resulting, 564 
wbat constitutes it in luw, t&. 

where it is the act of a servant, 565 
must be made out affirmatively, ib, 
when it may bo assumed, ib. 
where evidence equally balanced, 566 
province of judge and jury, ib. 

2. doctrine of contributory, 567 

its application to criminal law, 567, 600 
must appear to have naturally led to injury charged,' 565 
I injury includes property, 136, 567 

3. rash or careless riding or driving, 279, 135, 567 

navigation of vessel, S&80, 135 9 

exhibiting false li^bt, mark, or buoy, 281, 135 
conveying for hire in unseaworthy vosscl, 882, 135 
knowledge is an essential, 567^ 
what is unseaworthiness, 568 

4. obstructing highway or navigation, 288, 135 

injury to individual sufficient, 568 
temporary obstruction, when allowable, «h. 
actual obstruction must be found, 569 
must be natural result of act, ib, 
lawful but unusual use of property, 570 
injury resulting from vis maJor^571 
permission to pass does not make a highway, 572 
duty attaching to proprietor, ib. 

5. liability of ooounant of property, 573 

landlord, ib. 

municipalities liable in respect of highways, 574 
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N£GUG£NC£-^n/«Atie€f. 

when for nonfeasance, 574 
effect of loss of possession, 575 

6. in regard to poison, SS4, IH6 

fire or oombostibles, 9S5, 136 
explosives, 386, 136 
machinery, 887, 137 

pulling down or repairing buildings, 1UI8, 137 

7. in respect of animals in possession, 389, 137 

knowledge of its dangerous nature, 576 
facts known to servants, t5. 
untamod animals. 577 
injury to trespassers, ih, 
servants, 578 

See Bash on Neglxqbxt Act. 

NUISANCE 

differenoe between public and privato, 551 
proper remedv for eaoh, «6. 
elements of a public, 368, 130, 552 

brothels and gambling houses, 552 
prostitution, 553 
sentimental grievances, 554 

2. what amounts to an iniury to the public, 553 

smells and noise, 556 
lawfulness of act immaterial, 558 
or lapse of time, or beiieOt to public, t5. 
acts authorized by statute. 558, 568 

3. summary powers of removal, 559 

procedure to enforce, 560 
powers of municipalities, 561 

continuance of, after lawful order to discontinue, 391, 137, 494 

4. spreading infectious and dangerous disease, 369, 130, 561 

doing so malignantly, 370, 181, 561 

duties of persons in charge of infectious patients, 562 

oases of venereal disease, ib. 

5. disobeying quarantine law, 271, 131 
adulterating food or drink for sale, 272, 131 
sale of noxious food or drink, 373, 131 
sale of adulterated drugs, 875, 1 33 

one drug as a different drug, 376, 134 
what is adulteration, 131, 133 
food or^riuk, 132 
proof of charge, ih. 

6. fouling water of public spring or reservoir, 277, 134 
making atmosphere noxious to health, 278, 134 
punishment for any, not ot^^rvvise provided for, 299, 137 

See Njegligbncb. 


NUMBER 

defined, 9, 4 

OATH 

what the word means and includes, 61, 14 
refusing to take an, 178, 90 

making false statements on, to public servant, 181, 91 
See False Evidence. 

OBSCJBNITY 

importing, printing, selling obscene matter, 293, 138 
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OBSCBlfJlTY—eonii^ued. 

potmem&ng such matter for sale» 2M» 130 
may be destroyed by order of court,' ih. 
singi&fi: obscene son^ or doing obscene acts, ib, 
what is a public place, ib. 

mode of framing charge and conviction for, 140 
OBSTBUCTINa 

public servant in discharge of his du^, 186, 93 
the taking of property by authority of public servant, 188, 92 
the sale of property by public servant, 184, 92 
apprehension of one’s self, 824, 113 

of another, 226, 114 

a public way or line of navigation, 283, 431, 135, 192 
OCOUPIBB 

of land not giving police notice of riot, etc., 154, 72 
of land for whoso benefit a riot is committed, liability of, 166, 73 
his agents — ^liability of in such cases, 166, 78 
liability of, for nuisance on land, 244, 573 


OMISSION 

what the word denotes, 88, 11 
illegal, when included in the word **aot,” 82, 11 
ofienoe caused partly by omission, and partly by act, 86, 11 
constituting an abetment, 107, 108, 55 
to give information when illegal, 118—120, 61~G3, 176, SB 
to assist a public servant, 187, 94 
death causM by illegal, ^1, 222, 111, 112 
See HoMioms. 


OBDBBS 

of officer or superior, when a justification, 307, 599 
of husband, no justification, 
of Qovemment, 296, 326 

See Act of Statb. Martial Law. 

OWNBB. 

See OooupiKB. 


PABDON 

when it may be granted, 913 

effect of disclosure under illegal offer of, ib. m 

' 4 or when none granted, tb. 
accused person cannot be examined without, ib, 
unless convicted, ib. 

PABENT * 

may chastise child, 329 
right to custody of child, 638 

PABTY 

defamation by, in judicial proceeding, 829-832 
PEACE 

provoking to breach of the, 604, 226, 851 
See SisouBXTY. Turbulbnt Assemblt. 

PENAL COBE 

See Law Afpligabuc to Offjskcss, 1. 
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PENAD SERVITUDE 

in case of Eoicmeans and Americans takes the plooe of transportation, 
16 

PERSON 

* meaning of the word, 11, 4. 

PERSONATING 
a soldier, 140, 69 
any public servant, 170, 171, 82 
another, for the purpose of a suit, 206, 102 
a juror or assessor, 229, 117 
See Cheatino. 

PIRACY JURE GENTIUM 
in what it consists, 281 

differs from piracy by municipal law, 282, 283 
belligerent acts of regularly commissioned vessel are not, 283 
attack by privateer on friendly State is, ih. 
is punishable by captors wherever committed, 281 
jurisdiction over cannot be transferred, 284 
piracy by municmal law gives no jurisdiction over foreigners, 284 
only triable by High Courts, 285 

POISON 

negligence with respect to, 284, 136 
administering with intent to hurt, 828, 157 

POSSESSION 

when a person is said to have, 27, 9 

See Theft, 2, 7. Kscbivino, 2, 8, 4. Trespass, 2. CounKO, 1. 

PRESIDENCY 

meaning of the word, 18, 5 

PREVIOUS ACQUITTAL OR CONVICTION 
when it bars new trial, 905 
case must have been tried, 90C 
by competent court, 907 
bars fresh charge on same evidence, ib. 
unless offences are distinct, 909 

trial of minor offence by court without jurisdiction over graver, 910 
effect of reversing sentence, 911 

PREVIOUS CONVICTION 

effect of increasing piAishment, 76, 89 
must have been under Penal C^e, 40 
for attempt or abetment not sufficient, ih. 
when to be resorted to, ib. ^ 
mode of charging, 40, 866 
and trying, 41 


PRISONER 

suffering or aiding escape of, X2S->180, 66 

PRIVATE DEFENCE 

1. act done in exercise of, no offence, 06, 50 
general principles of, 408, 413 
cases to which it extends, 07, 50 

though crime attempted by one who is i>orsonally exempt from 
offence, 98, 50, 413 

or where necessary risk of harm to innocent per .on, lOOy 54 



1U16 


INDEX. 


PBIVATE DEFENCE— confiiiued. 

2. defence of the person, when killing justifiable, ICKI, 52 

wrongful condnement, 414 
when harm short of death jusilfiable, 101, 52 

unnecessary amount of, oriminal, 04, eL 4* 31, 415 
oommenoement and end of right, 102, 52, 421 

3. defence of property, when killing justifiable, 103, 53 

not where unnecessary, 94, d. 4, 31, 417 
when harm short of death justifiable, 104, 53, 417 
commencement and end of right, 105, 53, 422 

4. act must be, or be reasonably supposed to be an offence, 413, 420, 426 

case of quarrel, 427 

trespasses which are not criminal, 418 

5. case of acts done or ordered by public servant, 99, oL 1, 2, 51, 404 

when ofiQcial character unknown, 99, Exp., 51, 405 
where acts are unlawful, 405 

6. ^re8istance to authority of law, 406 

where process is lawful but irregular, 406 
what authority is competent, 407 
rule as to jurisdiction, 408, 409 
where warrant on its face illegal, 408 

non*description or wiong description, 409, 411 
illegal ezecntion of good warrant, 410 
arrest of wrong person, 411 
want of jurisdiction to order act, 412 
arrest by officer without warrant, ib. 
where warrant unneoessary, 411 

7. meaning of voluntarily causing death, etc., 420 

when amount of violence excessive, ib, 

8. where protection of law available, 99, oL 8, 51, 404 

9. acts done in defence of others, 97, 50, 428 

in resislance to public servant, 424 

in excess of right are not murder, 300, Xxoep. 2, 148, 008 

PBIVILEGED COMMUNICATION 
See DlEFAUATlON. 

PBOPEBTY 

See Disposal op Propertv. Theft, 2. 

PBOPEBTY MABK 

See Mbbcbandise Marks. 

PKOSTITUTION 

when it is or is not a nuisance, 552, 553 
selling or disposing of minor for purpose of, 372, 170 
buying or obtaining possession of miner for such purpose, 373, 171 
special intent essential, €50 
a complete possession necessary, 651 

whether intervention of third party an elemeut in offence, ib . 

or innocence of minor, ib. 
assisting voluntary prostitute, 652 
cases of dancing girls, 653 

PBOVOCATION 

See HoMxomB, 6. Assault, 3. 

PUBLIC 

what the word includes, 12, 4 
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PUBUO JUSTICE 

offences against, i9I«4Ki9, 96-117 


PUBUO PLACE 
what is a, 139 


PUBLIC SEKVANT 

1. who is or is not a, 21» G, 514 

2. offences by a — 

abetting an offence which it was LU duty to prevent, 116* 60 
ooncealing existence of design to commit sucu offence, 119t 62 
allowing prisoner of State or of war to escape, voluntarily, 198, 66 

negligently, 199, 66 

one who U, or expects to be, taking a gratification, etc., im« 
properly, 161, 75 

abetting the giving of bribes or gratifications, 164, 77 
accepting valuable thing for inadequate consideration, 166, 78 
disobeying direction of law, with a view to injure any one, 
166, 79 

framing incorrect docnment, 167, 70, 918, 1 10 
unlawfully en^ging in Irade, IM, 80 
buying or bidding for property, 169, 81 

disobeying directions of law to save offender or his property, 917, 
109 

making order, etc., contrary to law, 919, 111 

keeping person in confinement illegally, 990, 111 

omitting to apprehend, or sutteiing escax>e of person accused, 

991, 111 

ouutting to apprehend, or suffering escape of person sentenced, 

negligently allowing exoape of person in confinement, 998, 113 
culpable homicide by, in exercise of powers, 800, Eicesp. 8, 148, 
608 

criminal breach of trust, 409, 185 

3. offences against a — 

personating or wearing garb of, 170, 171, 82 
contempt of the lawful authority of, 179-190, 82-96 
abeoonding to avoid service of summons, 179, 82 
preventing service of summons, 178, 83 
nonoompliance with summons or order, 174, 84 
non-production or delivery of document, 175, 86 
omission by one ^gally bound to furnish information, 176, 88 
regarding cfience committed, 909, 101 
furnishing false information, 177, 88 

regarding offence committed, 903, 101 
to cause misui^ of power to the injury of another, 189, 91 
refusing to be sworn by, 178, 90 

to answer question of, 179, 90 
to sign statement before, 180, 91 
resisting the tsddng of property, 183, 92 
or its sale, 184, 92 

ille^l purchase of or bid for property at public sale, 185, 93 
omitting to assist, 187, 94 

disobedience to duly promulgated order, 188, 95 
obsinzoting in discharge of duty, 186, 93 
threat of injury to, 189, 95 

in order to prevent application for protection by, 
190, 96 
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PUBI/IC SEBVANT— 

. cauaiog’ hurt or grievous hurt to deter him from doiug ma au^, 
S82, 8S8, 159 

assaulting^ etc., for same obj^t, 868, 166 

insulting, or interrupting during judicial prooeedingy 22$, 117 
destroying, ole., landmark fixed by, 484* 193 
counterfeiting mark used by, 484, 209 
falsely marking rt oeptacle for go^s to deceive, 487, 210 
making use of such false mark, 488, 211 
4. resistance to acts of — 

See Pbivate Dbvekce, 5, 6, 9. 


PUNISHMENT 

1. when to be under Penal Code, 8, 3, 4, 2 
different kinds of, 58, 15 

power to commute or remit, 54, 56, 15 
fractional terms of, how calculated, 57, 1C 

2. where one offence comprises several, 71, 31 

of the same sort, 32 

of different sorts, or of same sort affecting different persons, 33 
where same facts come under different definitions, 35 
where compound offence includes minor offences, ib. 

3. to be consecutive, on single conviction for several offences, 32 
or when offence committed by person already under sentence, 
limitation of amount when inflicted by magistrate, ib, 
when cumulative, separate seutenoes should be given, tb. 
when conviction is in the alternative, 72, 38 

after previous conviction, 75, 39 

See Death. Fine. Fobpbituee. Imprisonment. Penal Sbbvi* 
TtJDE. Transportation. Whipping. 


<2UARANTINB 

disobeying rulo of, 271, 131 

QUEEN 

meaning of the word, 18, 4 
servant of the, 14, 4 

QUESTION 

refusing to answer a, put by public servant, when an offence, 179, 90 
RAPE 

1. in what the offence consists, 875, 171 c 
punishment for, 376, 172 

where act is done ** against will ^ of woman, 654 

offender must have reason to believe it was, 655 
when “ without consent,** 4b, ^ 

consent under deception, 4b, 

age of, raised to twelve, 656 
when husband may commit, 875, Sbcoap., 171 
or abet, 656 

2. what amount of penetration sufficient, 4b. 

presumption against in oases of boy, 4b. 

he may abet or attempt, 4b. 
when incomplete act punishable as attempt, 657 

3. charge of to be treated with caution, 658 
evideuoo of prosooutrix how tested, 4b. 

her character when admissible, 659 
complaints and statements by hoi-, 660 
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BAPE^eonftAti«<l. 

evidence of medical iudioations^ 661-663 

marks of violence or resistance^ 662 
dying declarations, 664 
cases of misti^en charge of, fb. 

BASH OR NEGLIGENT ACT 

canong death by, not amounting to culpable homicide, 804A, 130, 619 
excludes cases of inhmtional injury, 620 
death from diseased spleen, 623 
includes unforeseen results of act, 621 
mistaken medical practice, 622 
endangering life or safety, 386, 888, 160 

REASON TO BELIEVE 
meaning of, 26, 9 

RECEIVING 

property taken from ally of Government, 127, 65 

RECEIVING STOLEN PROPERTY 

]. wbat constitutes offence of, 411, 185, 703 
yrhat is stolen property, 410, 185 

must bo the same, not its equivalent, 703 
ceases to be on reaching a legal owner, 704 
transfer by thief, t6. 

offence committed by innocent agent, ib. 

2. proof of actual thief unnecessary, 705 

criminal possession essential, ib, 
evidence of, ib, 

3. what is a receiving, 705 

may be joint possession with thief, 700 
benefit of receiver unnecessary, ib, 
may be by ratification, ib. 
what is a retaining, ib. 

4. guilty knowledge, 411, 185, 707 

evidence of, 707 

other acts of a similar kind, ib. 
possession, 708 

case of husband and wife, 709 

5. where property was obtainerl by dacoity, or from a dacoit, 412, 186, 700 

habitually receiving stolen property, 418, ib. 
assisting in concealing or disposing of stolen property, 414, 186, 
711 • 

joinder of above offences, 710 

6. where receivers may be tried, 884 

RECORD • 

public servant framing incorrect, to ixgure another, 167, 79 
8 ea Fobgbby. 

REFORMATORY 

juvenile offenders may be committed to, 18 
REFUSAL 

to take oath when lawfully required, 178, 90 
relationship no excuse, 90 
summary penalty for, ib. 
to answer questions, 179, 90 
to sign statement, ISO, 91 
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KSr.£ASE: 

fraudolenty of any demand^ or claim, 421, 422, 424, 189 


RBLIOIOK 

cdTences a^inst, 295-^2M. 141-143 


RRMISSIOI^ 

of punishment, 54, 55, 1 5 
Tiolaiingf condition of, 227, 117 

BRBdOVAlL. 

to transportation is ordered by Xiocal Oover ament, 16 
from one jail to another, 18 

BER9KT 

circulating false, to incite to mutiny, 505, 22G 
See li£FAMAT*IOK. 

REPUTATION 

See Ukfamatiok. Forgbr\'. 

RESCUE 

of prisoner of State or of war, 130, 66 
of any person from lawful custody for offence, 225, 114 
in cases nut otherwise provided for, 225B, 116 
See Escape:. Harbouring. 

RESISTINa 

apprehension of himself for an offbnoe, 224, 1 13 

another, 225, 114 

the taking of property by a public servant, 1B8, D2 
a public servant m discharge of his duty, 353, 166 

RESTITUTION OF STOLEN PROPERTIT 
corrupt agreement to help in, 215, 107, 455 
what constitutes the offence, 456 
actual restitution immaterial, xb. 
off'ering rewards for, «&. 

RETURN 

from transportation, unlawful, 226, 116 

REVISION 

by .Aj>pellate Court of its own accord, 963 
£ligh Court on report, 964 
powers of High Court, 964, 966 

inferior Appellate Court, 963 
enhancing punishment, 964, 965 
is in discretion of Court, 965 « 

no one can apply for as of right, 965, 969 
mateiials for consideration, t6. 
exercised at any stage, 966 

application should be to first court capable of, t&. 
how sentence of acquittal dealt with, 967 
ordering or quashing committal, 968 
grounds on which courts may aot, 963 
in dealing with veidict, 971 

BEWARH 

taking for recovery of stolen property, 216, 107 
See Rbstitu'I'ion. 
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BIGHT 

acts done tinder belief of« when not an offence-^ 
unlawful assembly, 483 
theft, extcartion, robbery, G71, 685, 091 
mischief, 729 
trespass, 783 

no excnse for nnlawful assembly, 483 
BIOTING 

1. when nnlawful assembly is guilty of, 146, 71 

force or violence must be for common object, 489 
crime committed in course of, separately punishable, 490 

2. punishment for, 147, 71 

when armed with deadly weapons, 14S, 71 

each person in a riot, guilty of offence committed by any other, 
148, 71 

assaulting, etc., public officer suppressing riot, 162, 72 

provoking a, 163, 72 

not giving the police notice of, 164, 72 

person on whose behalf it takes place, his U»ibiUty, 166, 73 j 
liability of his agent or manager, 166, 73 
hiring persons to take part in, 160, 71 
being hired to take part in, 168, 74 
harbouring such persons, 167, 74 

See Affray, Tubbui^bnt, Unlawful Assembly. 

BIOTOUS ASSEMBLIES 

right of summary suppression of, 303 

nnder Criminal Procedure Code, 308 
when firing upon is justifiable, 305 
similar rules in case of rebellion, 310 

BOBBERY 

1. when theft or extortion becomes, 890, 178, 689 
when a person is said to be present, 
difference between each form of, 689 

what violence or threat snfficient, ib. 

must be for specified purpose, 690 
momentary possession necessary, ib, 
negatived by claim of right, 691 

2. punishment for committing, 892, 179 
attempt to commit, 893, 179 
causing hurt in act of, 694, 179 

using deadly weapon, or attempting to cause death or grievous hurt, 
897, 180 

being armed with deadly weapon, 398, 180 
belon^ng to gang of faabituahrobbers, 401, 181 

3. when it becomes docoity, 891, 179 

See Daooity. 


SANCTION FOB PBOSECUTION 

1. for certain offences against the State, 888, 889 
acts in suppression of unlawful assemblies, 888 

contempt of authority of public servant, 
certain offences against public justice, ib, 
forgery, ib. 

charges against judges and public servants, 889 

2. is a condition precedent, 890 
nature and object of, 891 
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SANCTION FOB PBOSECUTION--con<f'ii««d. 
only where proceeding was in court, 891 
in regard to parties or public servants, 892 

3. what courts mav grant, {b. ^ 

order of subordinatloD, 893 
necessity for inquiry, ib» 

where case was compromised, 801 
right to go beyond record, ib, 

4. form of, 895 

does not lapse by death of petitioner, ih, 
no limitation for application, ib. 
duration of, and appeal in respect to, 896 

5. in case of judges and public servants, 897 

who may grant, 898 
limitation on must be followed, ib. 

SOBEENING AN OFFENDER 

giving false information for purpose of, 201 , 101 
accepting consideration for, 218 , 106 
offering consideration for, 214 , 107 

there must have been an offence, 450, 526 

qtuere whether person screened must have been the offender ? 450 
not punisnable where offence might have been compounded 
214 , Exoep., 107 
See Compounding. 

SBOBETING 

documents with fiaudulent intent, 477, 206 
SECTION 

what the word denotes, 60, 14 
SECURITY 

to keep the peace, power to require, 948 
person must have been convicted, 949 
only original court can demand, ib. 
no appeal against committal to prison, 950 

SEDUCTION 

abducting or kidnapping a woman with a view to, 866. 169 
concealing person so abducted, 868, 170 

SELF-PRESERVATION 
how far an excuse, 364 
See Private Defence. 

SERVANT 

of Queen, who commits offence in Fureign State, 4 , 2 
meaning of the term, 14 , 14 
possession of, is possession of the master, when, 27, 9 
theft by, of master’s property, 881 , 175 
criminal breach of trust by, 408 , 185 
who is a servant, 699 

when excused in respect of offences under Merchandise Marks Act, 215 
See Public Servant. Master. 

SERVICE 

breach of contract of, during voyage or journey, 4 € 0 , 216 
immaterial with whom contract was made, 480, ib. 
to attend on, etc., helpless persons, 421 , 217 
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SERVICE — ooniinued, 

does not include aervants hired by the month, 2 IB 

'whether ohar^ negatived by bond fide belief of right to quit aenrioe, 216 
contract in writing to serve at a distant place to which servant is or is to 
be conveyed at roaster^s expense, 492^ 217 
meaning of artificer, workman, or labourer, 218 
whether renewed offence is punishablct 

SLAVERY 

kidnapping or abducting to subject any one to, 867, 169 
buying or diapering of any one as a slave, 870, 170 
habitually dealing in slaves, 871, 170 
in what the offence consists, 647 
operation of Act V. of 1843. .648 

jurisdiction over offences under Slave Trade Act, 263, 648 

SLIGHT HARM 

act causing, not an offence, 96, 49 

SOLDIER 

is subject to general law in civil matters, 305 ^ 

not protected by orders whicli are plainly illegal, 307 

otherwise where reasonably supposed to be lawful, 308 
wearing dress of, when not being a, 140, 69 

SOLEMN AFFIRMATION 

aulMtituted by law for an oath is included in the term oath,** 61, 14 
SOLITARY CONFINEMENT, 78, 74, 39 

See iMPBIBOl^MBNT. 

SOVEREIGN 

of the United Kingdom denoted in the Code by the word “ Queen,** 18, 4 

SPECIAL LAW 

meaning of the term, 41, 13 

offence extended to breach of, in certain cases, 40, 13 

no “ special ’* is repealed or affected by the Penal Code, 6, 8 

breach of, may bo also an offence under Code 3 

appeal against sentences under, 3 

a^ttiug breach of, punishable under Code, 57 

STAMP 

offences as to, 266-263, 126-228 

state offences * 

may be committed by resident foreigner, 458 
though of a hostile nation, 459 
or by unauthoriased invader, 65. 

not by regular belligerent, ih, 
or by British subject in foreign service. 469 
how allegiance may be oast off, 401 
wbat are, 121—180, 63-66 

See Waging War. Conspibact. 

STATUTE 

acts authorized by, 558, 568 

STOLEN PROPERTY 

taking or offering reward for return of, 216, 197 
definition of the term, 410, 185 
dishonestly receiving, 411, 412, 185, 186 



1021 


IXDEX. 


STOLiKN PROPERTY— coiUtnued. 
habitually dealing in, 41S, 186 
atsisting in concealing, or disposing of, 414, 186 
maj be restored to tiie owner,' 945 

repayment may be made to innocent purchaser of, 947 
See RscKiYuro Stolen Property. 

SUICIDE 

taking part in, of adult, 800, Expep. 5, 148, 435 

of person under age or incapable of giving consent, is murder, ib, 
abetting of, by child or person incapable of consent, 805, 150, 435 
by any person, 806, 150, 435 
attempting to commit, 800, 151, 625 

TAKING AWAY 

1. a married woman, 498, 220 
elements of the offence, 804 

her consent or incitement immaterial, €b, 
also where charge is of enticing, 803 
accused must take part in it, ib. 

allowing her to remain is not, ih. 
concealing and detaining, t6. 

2. must be from husband or some one in charge for him, 806 

absence of husband immaterial, ih, 
house need not be liis, ib, 

husband, or person in charge for him, must complain, 807 
what is a complaint, ih. 
prosecution not ended by his death, ib. 

See Kidnapping. Abduction. 


TENANT 

liability of, for nuisance on land, 573 
THEFT 

1 . when a x>er8on is said to commit, 878, 172 

what is movable property, 8 

when things attached to earth become, 878, Exp. 1, 8, 173, 666 
value immaterial, 667 

2. thing must be the subject of property, ib. 

and in actual possession, 668 

when animals, etc., are possessed, ih. 
property lost or misluid, ib. 
entrusted to anotlier, ^9 
person from whom taken need not h j owner, 670 

3. meaning of dishonest intention, 24, 9, 670, 675 

acts done under claim of right, ^71 
right must justify act, ib. 
personal benefit unnecessary, ^672 
or improper motive, 673 
whether temporal^ detention sufficient, ib. 

4. must be without consent, 676 

what amounts to consent, 878, Exp. 5, 173 
offering facilities to detect crime, 676 
consent obtained by fraud, ib. 
unconcealed taking, 677 

5. what is a moving, 878, Exp. 8-4, 173, 678 

6. whether husband and wife can commit from each other, 678-681 

7. evidence of, from actual possession, 682, 684 

where possession is recent, 688 
must be exclusive, ib. 
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THEFT — co^inued, 

identificatioti of property, 683 

where species only is tiie same, 683, 684 
or actual loss not proved, 684 

8. by clerk or servant, 381, 175 

when property is in possession of master, 681 
who is a servant, 699 

service need not be exclusive. 701 
employed as clerk or servant, ih. 

9. in a building, tent, etc., 380, 175 

after making preparation to cause death, etc., 382, 175 
when it is robbery, 890, 178 

belonging to gang of persons associated for, 401, 181 
THREATS 

acts done under, when no ofifence. 94, and Exp., 48 
of injury to public servant, 189, 95 

to restrain any xierson from applying to public servant for protection, 
190, 96 

See CoMPUi^siON. Extortion. Intimidation. 

THUG 

who comes under the denomination, 310, 151 
punishment for being under a, 311, 152 

TITLE 

bond fide claim of — 

See Right. 


TRADE 

public servant unlawfully engaging in, 168, 80 
who are forbidden to, 80 
description, mark, or name — 

Merchandise Marks. 

TRANSPORTATION 

sentence of, may be commuted, or suspended, or remitted, 56 , 15 
may be awarded in place of seven years* imprisonment, 59, 16 

several sentences cannot be joined to make up seven years, 17 
limit of transportation in lieu of imprisonment, ih. 
cannot be awarded in default of fine, ih, 

nor by magistrate who cannot imprison for seven years, ib, 
cannot be inflicted on European or American, 56 , 16 
prisoners sentenced to, how dealt with until transported, 58 , 16 
place of, and mode of resnoval, how specifled, 16 
unlawful return from, 226 , 116 

convict must have reached penal settlement, 116 

TRESPASS • 

1. what constitutes criminal, 441, 194, 447, 196 
unlawful entry or remaining, 732 

offence veures according to intention, 733 
evidence of each, ib, 
acts done under claim of right, »5. 
meaning of “ intimidate,** “ insult,*’ ^ annoy,” 734 
what is an offence, 735 

2. what possession is sufficient, ib, 

burial-ground, or footpath, 736, 737 
obtained by trespasser, 737, 739 
retcfcken by owner, 738, 740 
See House-trespass. 

3 V 
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TBUST 

See Bbeaoh of Tbust. 

TURBULENT ASSEMBLY 

member of, who refusee to disperse after lawful command, punishable 
151,72 

if assembly already unlawful. 161, £xp., 72 
what meeting likely to disturb peace, 491 

disturbance must arise from its own acts, ib. 
how notice to disperse given, 490 
how enforced, ib. 


UNLAWFUL ASSEMBLY 

1. whfit constitutes nn, 141, 69, 480 
intention, not result, is the teat of. 480 
originally lawful may become an, 141, Exp., 70 
how any one becomes a member of an, 142, 70, 480 

2. common object of, must be alleged and proved, 481 

evidence admissible, ib, 

3. overawing Legislature, etc., 141, cl. 1, 69 

when public meetings are illegal, 481 

4. resisting the law, 141, ol. 2, 69, 482 

wlien person aggrieved may, 482 
right of otliers to assist him, ib. 

5. committing mischief or other oftenoe, 141, cl. 3, 69 

not where act done under belief of right, 483 

6. violently enforcing right, 141, cl. 4, 70 

existence of right immaterial, 483 
what degree of force necessary, 485 
case of tenaut holding over, ib. 
whetiier resistance to aggression is unlawful, 486 

7. exercise of uulaw'ful compulsion, 141, ol. 5, 70 

what conduct umouuts to, 488 
See Rioting. Turbulent Assembly. 

UNNATURAL OFFENCES 

nature of and puniahmoLt, 377. 172 
evidence of, must be speeitic, 172 
threats of charging with, 686 


VALUABLE SECURITY 

what the term denotes, 30, 10 

procuring the making, alteration, or destruction of, by cheating, 420,188 
See Forgery. 

VESSEL *■ 

what the term denotes, 48, 14 

See Mischief, 2. Neolioehce, 3. 

VOLUNTARILY 

meaning of the word, 39, 13, 420, 584 


WAGING WAR 

1. against the Queen, 121, 63 

meaning of the term, 461 
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WAOING WAR — ooutinued* 

whether identical with levyi&gr war under Treaaon Act, 463 
constroction of thnt Act, ib. 

I-ord George (^rdon'ti case, 466 
Frost'a case, 466 
specific intention necessary, 467 

2. treasonable conspiracy, 121A, 63 

Stse CONSPIBACY. 

3. preparing: for, 122, 64 

facilitating, by eonceaUng design for, 123, 64 
against allied Asiatic Btales. 125, 65 
committing depreciation on any friendly power, 126, 65 
receiving property taken by war or depredation, 127, 65 

WATER 

corrupting or defiling public spring or reset voir, 277, 134 
WEIGHT 

false, using a, 264, 266, 129 

is evidence of fraudulent intent, 129 
being in possession of, with knowledge and intent, etc., 266, 130 
making or selling, witlt knowledge, etc., 267, 130 

WHIPPING 

is made a punisltment under Penal Code, 15 
when inflicted in lieu of otiier punisbnieiit, 25 
when in lieu cjf or in addition to other punishment, 26 
when in addition to other punishment, ib, 
liability of juvenile ofienders to, 28 
where several csonvictions on same day, ib. 
meaning of previous conviction, 29 
what magistrates may inflict, ib. 
what persons not punishable with, 31 
bow inflicted on juvenile ofienders, 30 
offender niust be fit to endure, ib. 
when to be stopped, 31 

punishment in lieu of, when incapable of execution, ib. 
suBpensiou of sentence of, 30 
attempts are not punishable witli, 863 

WIFE 

See Husband and Wins. 

WILL • 

what the term denotes, 31, 11 
See PoBGEKY- 

WITHDRAWAL • 

of charge by private person, 455 

public prosecutor, ib. 
effect of in each case, ib. 

WITNESS 

defamation by, in judicial proceeding, 829, 830, 833, 834 
See Fadse Evidenoe. Refusal. 

WOMAN 

meaning of the word, 10, 4 

referred to in Penal Code, though ** he ** aud its derivatives are used, 3 , 4 
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dealing ptaMMi «pf^ wiHi InlAtii, ete^ Mi* 14% 

Mii9i«^lli^ diiMfbing hmimhl f p^wnaain^, MS* 1412 

WBOaiS^fUIi CHGWFIKEMBOT 
^ idlMi it liv iM Mi* 100-^102 

I9l4gftlity no exenfle, 101 
' twww i tt lialite for ollldU|>l aot* lb. 

.to OMtaio of ohipi* 080 
oraLnary oases, 848, 102 

whei^'^oidGbftenieQt is for tlire« or more days, 848, 162 
^M^evo Ibr ten or more days* 844, 102 

wfaen 4M)fifliiement snb^aent to issue of writ for liberation 

wlieiie oeuiaeinexit is secret, 840, 108 

^liere ft is fwr purpose of extorting, etc., 847, 103 

inf, where it is f >r purpose of extorting a oonfoseiaii, etc. 

assault in attempt wrongfully to oondne, 867, 167 

« ' 

BBTBNTION 
and meaning of, 88, S 

iWl^lKOFUIi GAIN 

meaning of thp tarm, 88, 8 

ZiOm 

what the term meaaa 88, 8 
^Chin4r«n»« IfistmixF. 

/ 

vm&imwvh WBSTRAINT 

dedhltionof term, 888, 100 

when it ametmts to wrongful oondneiMit, 848, 101 

p8sihri^meiit fbr, 841, 162 

WBOtlimr];* BEII'BK'raON 
and meaning of, 88, 0 




means, 48, 14 
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